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MEMORANDA. 

Lord  Lyndhurst  resigned  the  Great  Seal  in  July  1846, 
and  the  same  was  delivered  to  Lord  Cottenham. 

Sir  Frederick  Thesiger^  at  the  same  time,  resigned  the 
Office  of  Attorney-General,  and  was  succeeded  by  Sir 
Thomas  Wilde. 

Sir  Fitzroy  Kelly^  at  the  same  time,  resigned  the 
Office  of  Solicitor-General,  and  was  succeeded  by  John 
Jervisj  Inquire,  Queen's  Counsel. 

Sir  N.  C.  Tindalf  Chief  Justice  of  the  Common  Pleas, 
died  on  the  6th  of  Jidy  1846,  and  was  succeeded  by  Sir 
Thomas  Wilde,  Knight. 

Sir 'John  Jervis,  the  Solicitor-General,  was  thereupon 
appointed  Attorney-General,  and  David  Dundas,  Esquire, 
Queen's  Counsel,  was  appointed  Solicitor-General. 

Sir  Jolin  WiUiams,  one  of  the  Judges  of  the  Queen's 
Bench,  died  in  September  1846,  and  was  succeeded  by 
Sir  William  Erie,  one  of  the  Judges  of  the  Common  Pleas. 

Edward  Vaughan  Williams,  Esquire,  was  appointed 
Judge  of  the  Common  Pleas. 

In  Trinity  Vacation  1846,  Serjeants  Talfourd  and 
Manning  were  appointed  Queen's  Serjeants;  Serjeants 
Murphy  and  Byles  received  patents  of  precedence,  and 
Joseph  Humphry,  James  Bacon,  Spencer  Horatio  Walpole 
and  John  Bolt,  Esquires,  were  appointed  Queen's  Counsel. 

In  Michaelmas  Term  1846,  Charles  Buller,  Esquire, 
was  appointed  Queen's  Counsel. 


ADDENDA. 

(H^fieid  ▼.  Cobbettt  S  BetamH,  444.,  and  S  Beavan,  439,,  was  aiBnncd  bj  Lord  La^ndhurti, 

1  PkUL  557. 
Attomeif^Gtntrai  v.  7A«  Cof^ioralioft  if  Neweaatle^  5  Beavant  907.,  afflmied  bj  the  House 

of  Lords,  12  dark  4  Fin.  40S. 
Spalding  ▼.  it«fd!tn^)  €  Aeoooii,  S76.,  was  affirmed  by  Lord  Li^ndhutit,  6th  Jufy,  1846. 
Attom^General  v.  i^tcAarcb,  6  ^aatiafi,  444.,  and  8  Beav,  380. |  baa  been  ooropromised. 
Bunnttt  w.  Foater^  7  .Smisl  540 ,  was  affirmed  by  Lord  CoUenham^  5th  Ike.  1846. 
Archer  v.  Ifudlfon,  7  i^eoo.  5B\nt  was  affirmed  by  Lord  Lyndkurtft^  86th  Marek^  1846. 
T/ttf  Amfisri*  Company  ▼.  TAe  JritA  Society,  7  ^eot;.  593.,  was  affirmed  by  the  House  of 

Lords,  12  CLi  Fin.  425. 
Ba  Psnder,  8  Beavant  299.,  was  affirmed  by  Lord  Coiienkam.     See  2  PhUL  69i 
TVyl^  V.  Wjffd,  8  Beavan,  159.,  was  sfflrmed  by  Lord  Lgfndkur$t,  25th  Jvl^,  1845. 
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ORDERS  IN  LUNACY. 

1st  December  J  IMS. 

I,  John  Singleton  Baron  Lyndhurst,  Lord   Orden  made 
High  Chancellor  of  Great  Britain,  by  virtue  of  of  the  8  &  9 
an  act  of  parliament  passed  in  the  ninth  year  of  ^^^j^'  ^^" 
the  reign  of  Her  present  Majesty,  intituled 
"An  Act  for  the   Regulation  of  the   Care 
and  Treatment  of  Lunatics,"  and  for  the  pur- 
pose of  making  immediate  provision  for  car- 
rying the  same  into  effect,  hereby  order  and 
direct  in  manner  following ;  that  is  to  say :  — 

L 

That  every  report,  made  by  either  of  the  Masters  Reports  of 
.    Y  %     %  P  •  Masters  in 

in  Lunacy  as  to  the  lunacy  of  any  person,  in  pursuance  Lunacy  as  to 

of  any  direction  iriven  by  the  Lord  Chancellor  under  certificated 

J  ^  J  ^  Lunatics  to  bo 

the  provisions  of  the  above-mentioned  act  of  parlia-  filed  and  con* 

ment  (a),  be,  within  one  calendar  month  from  the  date  ^'°^' 

thereof,  filed  by  the  clerk  of  the  said  Masters  in  Lunacy 

with  the  secretary  of  lunatics,  and  be  submitted  to  the 

Lord  Chancellor  for  confirmation. 

IL 

That   when    any   such   report  finding  the   person  Upon  con- 
therein  named  to  be  a  lunatic  shall  have  been  so  con-  ^'^"^^><>"  o* 

report, 

firmed,  either  of  the  said  Masters  do,  from  time  to  time  Master,  with- 

and  without  any  special  Order  in  the  matter,  enquire  ordeTTo"en- 

and  report,  who  is  or  are  the  heir  or  heirs-at-law  and  quire  as  to: — 
next  of  kin  of  the  lunatic,  and  the  person  or  persons  ' 

who  would  be  entitled  to  his  estate  or  to  shares  thereof 

(a)  See  8  &  9  Vict,  c.  100.  «.  95. 
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the  next  of 
kio, 

the  situation 
of  Lunatic, 

Goardian, 


ReceiTer, 


fortune, 


and  mainte- 
nance. 


Such  enquiries 
may,  if  ex- 
pedient^ he 
commenced 
hefore  the 
confirmation 
of  the  re  ort. 


Enquiry  as  to 
the  protec- 
tion, care,  and 
management, 
and  the  person 
and  estate  of 
certificated 
lunatic. 


under  the  statutes  for  the  distribution  of  intestates' 
estates^  in  case  he  were,  at  the  date  of  such  enquiry, 
dead  intestate,  to  whom  due  notice  of  attending  the 
Master  in  Lunacy  is  to  be  given ;  and  also  enquire  and 
report,  what  is  the  situation  of  the  lunatic — and  the 
nature  of  the  lunacy,  —  and  who  is  the  most  fit  and 
proper  person  to  be  appointed  the  guardian  of  such 
lunatic,  —  and  who  is  the  most  fit  and  proper  person 
to  be  appointed  receiver  of  the  estate  of  such  lu- 
natic, —  and  of  what  the  fortune  of  the  lunatic  con- 
sists, —  and  what  is  the  amount  of  income  arising 
therefrom,  — and  in  what  manner,  and  at  what  expense, 
and  by  whom,  and  where,  the  lunatic  has  been  main- 
tained, —  and  whether  any  thing  and  what  is  due,  and 
to  whom,  in  respect  of  such  past  maintenance,  and  to 
whom,  and  out  of  what  fund  arising  from  income  the 
same  ought  to  be  paid,  and  what  is  fit  and  proper  to  be 
allowed  for  the  maintenance  and  support  of  the  lunatic 
for  the  time  past  and  to  come,  regard  being  had  to  the 
circumstances  and  estate  of  the  lunatic,  and  from  what 
time  such  allowance  shoiild  commence:  Provided  al- 
ways, that  either  of  the  said  Masters  may,  after  such 
direction  given  by  the  Lord  Chancellor  and  before  the 
confirmation  of  such  report  as  aforesaid,  if  it  shall  to 
such  Master  seem  expedient,  commence  and  take  evi- 
dence as  to  all  or  any  of  the  aforesaid  enquiries. 

III. 

That  either  of  the  said  Masters  in  Lunacy  be  at 
liberty,  afler  the  confirmation  of  such  report  under  the 
said  act  as  aforesaid,  to  receive  any  proposal  or  conduct 
any  enquiry,  as  to  the  protection,  care,  and  manage- 
ment of  the  person  or  estate  of  the  person  in  such  re- 
port found  to  be  a  lunatic,  and  may  report  thereon  as  to 
such  Master  shall  seem  fit;  but  every  such  report  shall 
be  submitted  for  confirmation,  as  is  done  with  respect 
to  reports  when  made  on  special  reference. 

IV.  That 


ORDERS  IN  CHANCERY.  xiii 

IV.  1845. 

That  every  Receiver  to  be  appointed  nnder  the  pro-  Receiver  to 
visioM  of  the  said  act  or  his  lecal  personal  represent-  P?*f  "c^^^""^ 

^      ^  ^  without  spe- 

ativesy  as  the  case  may  be»   do,  from  time  to  time,  cial  order. 

without  any  special  Order  in  the  lunacy  for  that  pur- 
pose, attend  before  one  of  the  Masters  in  Lunacy,  and 
have  an  account  of  his  or  their  receipts  and  payments 
for  and  on  account  of  the  lunatic  and  his  estate  taken 
and  passed,  and  that,  in  taking  and  passing  such  ac- 
counts, the  Master  in  Lunacy  make  unto  the  Receiver 
or  his  legal  personal  representatives,  as  the  case  may 
be,  all  just  allowances,  including  an  allowance  of  his 
and  their  reasonable  and  proper  costs,  charges,  and 
expenses,  and  those  of  the  next  of  kin  of  the  lunatic,  of 
passing  such  accounts*  And  that  the  General  Orders,  The  General 
rules  and  regulations,  for  the  time  being,  in  force  with  gpecting  the 

respect  to  the  accounts  of  committees  and  receivers  of  committees 

*^  ,        .  .  •  *   fl""  receivers 

the  estates  of  lunatics  found  such  by  inquisition  and  of  lunatics 

the  balances  thereon,  shall,  so  far  as  the  same  may  be  jnquisiiUjn^o 
applicable,  be  in  force  with  respect  to  the  accounts  of  be  applicable 
receivers  of  the  estates  of  lunatics  under  certificate,  and  lu^gtics. 

the  balances  thereon. 

• 

V. 
That  either  of  the  Masters  in  Lunacy  may,  from  Matter  to 
time  to  time,  determine^  whether  all  or  how  many  and  ^*hat  MrTies 
which  of  the  next  of  kin,  or  of  the  beirsof  any  such  to  attend  him 
lunatic  as  aforesaid,  shall,  unless  at  their  own  costs,  the  estate. 
attend  before  the  Masters  in  Lunacy  on  any  proceed- 
ings in  the  lunacy ;  and  that  no  other  of  such  parties 
shall  be  allowed  costs  out  of  the  estate,  unless  by  Special 
Order  for  that  purpose. 

VL 

That  eitlier  of  the  Masters  in  Lunacy  be  at  liberty,  Separate  re- 
from  time  to  time,  and  at  the  request  of  any  party  or  ^°  jg  "„ j^ 

a  2  otherwise,  »pecialcir. 
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1845. 


cumstances 
stated. 


Protection, 
&c.  to  con- 
tinue six 
months  after 
discharge  of 
certificated 
lunatic. 


Fees  receiv- 
able for  busi- 
ncss  under 
the  8  &  9 
Vict,  c,  100. 


Fees  to  be 
paid  into 
Court  to  fee 
fund  account* 


Otherwise,  to  make  separate  reports  or  a  separate  re- 
port, and  to  state  any  circumstances  as  to  the  subject 
matter  of  the  report  specially,  as  he  shall  think  fit. 

VII. 

That  the  protection,  care,  and  management  of  the 
person  and  estate  of  every  such  lunatic  as  aforesaid, 
shall  continue  for  six  months,  after  such  person  shall 
cease  to  be  detained  as  a  lunatic  upon  an  Order  and 
Certificates  or  Order  and  Certificate,  as  the  case  may 
be,  unless  the  Lord  Chancellor  shall,  in  any  case,  by 
Order  in  the  particular  matter,  otherwise  direct. 

VIII. 

That  until  further  Order,  the  clerks  to  the  Masters 
in  Lunacy  and  the  secretary  of  lunatics,  take  and  re- 
ceive, for  the  business  done  under  the  said  Act,  the  like 
fees  to  those  for  the  time  being  received  and  taken  by 
them,  respectively,  for  the  like  business,  under  or  by 
virtue  of  the  Act  passed  in  the  fiflh  and  sixth  years  of 
the  reign  of  her  present  Majesty  (a),  intituled  ^  An  Act 
to  alter  and  amend  the  Practice  and  Course  of  Proceed- 
ing under  Commissions  in  the  nature  of  Writs  de 
Lunatico  Inquirendo ; "  and  that  all  fees  so  taken  and  re- 
ceived be,  once  in  every  month,  paid  into  the  Bank  of 
England  to  the  credit  of  the  Accountant-General  of  the 
Court  of  Chancery  to  the  account  entitled,  *^The 
Suitors'  Fee  Fund  Account,"  together  with,  and  as  part 
of  the  fees  payable  under  the  said  last-mentioned  Act, 
and  be  applied  as  part  of  such  last-mentioned  fees. 

LYNDHURST,  C. 


(a)  See  OnUnet  Can.  S28. 
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ORDER  OF  COURT,  {a) 

Slst  Januati/f  1S^6* 

The  Right  Honourable  John  Singleton,  Lord 
Lyndhurst,  Lord  High  Chancellor  of  Great 
Britain,  by  and  with  the  advice  and  assistance 
of  the  Right  Honourable  Henrt  Lord  Lang- 
DALE,  Master  of  the  Rolls,  the  Right  Honour- 
able Sir  Lancelot  Shadwell,  Vice-Chan- 
cellor  of  England,  the  Right  Honourable  the 
Vice-Chancellor  Sir  James  Lewis  Knight 
Bruce,  and  the  Right  Honourable  the  Vice- 
Chancellor  Sir  James  Wigram,  doth  hereby, 
in  pursuance  of  an  Act  of  Parliament  passed 
in  the  fourth  year  of  the  reign  of  Her  pre-  s&4rtci. 
sent  Majesty,  intituled,  "An  act  for  facili- 
tating the  administration  of  Justice  in  the 
Court  of  Chancery,"  and  of  an  act  passed  in 
the  fifth  year  of  the  reign  of  Her  present  4  &  5  Vict. 
Majesty,  intituled,  "An  act  to  amend  an 
act  of  the  fourth  year  of  the  reign  of  her  pre- 
sent Majesty,  intituled,  *  An  act  for  facili- 
tating the  administration  of  Justice  in  the 
Court  of  Chancery,* "  and  in  pursuance  and 
execution  of  all  other  powers  enabling  him 
in  that  behalf,  order  and  direct :  — 

That  in  every  case,  in  which  a  party  bhall  have  been  Where  party 
broaght  up  to  this  Court  by  virtue  of  any  writ  of  habeas  ^^j^^  "^ 

(luly   corpus,  void 
(a)  Reg.  Lib.  1845.  B.  fo.387 
a  3 
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1846.       duly  issued  from  the  office  of  the  Clerks  of  Records  and 

m  ttT^^^t  ^^^^  ®f  ^^®  High  Court  of  Chancery,  and,  by  reason 
dUposed  of,  of  the  pressure  of  other  business  or  from  any  other 
mavTssue'  cause,  the  hearing  of  the  cause  or  matter  in  which  such 
without  fee.     party  is  concerned  shall  have  been  postponed  to  a 

future  day,  a  new  writ  of  habeas  may  be  issued  for  such 
future  day,  if  the  Court  shall  so  direct,  without  pay- 
ment of  any  fee. 

Lykdhurst,  C. 
Langdaus,  M.  R. 
Lancelot  Suadwell,  V.  C.  E. 
J.  L.  Knight  Bbucei  V.  C. 
Jabi£8  Wigbah,  V.  G 
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1846. 


ORDER  OF  COURT,  (a) 

March  4tb|  1846. 

Whereas,  by  an  Act  of  Parliament  made  and  Formi  and 
passed  in  the  Session  of  Parliament  held  in  ^^Lg  under 
the  eighth  and  ninth  years  of  the  reign  of  fct51"l"^ 
Her  present  Majesty,  intituled,  "  An  act  to  ^^^^  ^'  ^)' 
alter  and  amend  an  act  passed  in  the  third 
and  fourth  year  of  the  reign  of  Her  present 
Majesty  Queen  Victoria,  intituled,  *  An  act 
to  enable  the  owners  of  settled  estates  to  de- 
fray the  expenses  of  draining  the  same  by 
way  of  mortgage,'*'  it  was,  amongst  other 
things,  enacted  (J),  That  for  simplifying  the 
proceedings  under  the  said  Act,  and  rendering 
the  same  inexpensive,  it  should  be  lawful  for 
the  Lord  High  Chancellor,  with  the  assist- 
ance of  the  Master  of  the  Rolls,  from  time  to 
time,  to  make  such  Orders  and  provisions  as 
he  might  think  proper,  for  the  facilitating  the 
mode  of  application  to  the  Court,  and  of  the 
proceedings  before  the  Master  or  otherwise : 
And  whereas  The  Right  Honourable  John 
Singleton,  Lord   Lyndhurst,   Lord  High 
Chancellor  of  Great  Britain,  has  with  the  as- 
sistance of  the  Right    Honourable  Henry, 
Lord  Langdale,  Master  of  the  Rolls,  and  for 
the  purposes  in  the  said  act  mentioned,  thought 
proper  to  make  the  following  Orders  and 

Provisions* 

(«)  Reg.  Lib.  1845.  B.  fo.56i.         {ft)  See  section  is. 

a 
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]84& 


Tenant  for 
life  may  pre- 
sent petition. 


Form  of 
Petition. 


Title  of 
Petitioner. 


Provisions.  Now,  therefore,  it  is  ordered, 
by  his  Lordship  the  Lord  High  Chancellor, 
with  the  assistance  of  his  Lordship  the  Master 
of  the  Rolls  :  —  That  all  applications  made  to 
this  Court  pursuant  to  the  said  Act,  and  all 
Proceedings  to  be  had  thereunder,  shall  be 
made  and  conducted  in  the  manner  directed 
by  the  several  Orders  and  Provisions  herein- 
after set  forth ;  viz. 

L 

Any  person  entitled  to  land  within  the  meaning  o( 
the  said  act,  may  present  to  the  Lord  Chancellor  or  to 
the  Master  of  the  Rolls,  a  petition  in  the  form  herein- 
after set  forth,  with  such  variations  as  the  nature  and 
circumstances  of  the  case  may  require. 

(Form  of  Petition.) 

In  the  matter  of 

and. 
In  the  matter  of  the  Act  (8  &  9  Vict.  c.  66.)» 

To  the  Right  Honourable  The  Lord  Chancellor,  or 
The  Right  Honourable  The  Master  of  the  Rolls. 

The  humble  petition  of  J*  B. 

Sheweth, 

That  the  lands  herein*after  mentioned,  viz.  [S;c,  4*^.^ 

are  now  vested  in  your  Petitioner,  as  tenant  for  life,  [or 

otherXDise  in  some  other  character  described  in  the  Acf], 

and  that  your  Petitioner  claims  to  be  entitled  to  make 

permanent  improvements  in   the  said  lands,  by  such 

means  as  are  in  the  said  Act  mentioned,  and  to  cause 

the  expense  of  making  the  same  to  be  made  a  charge  on 

the  inheritance  of  the  said  lands  under  the  provisions 

of  the  said  Act* 

That 
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That  the  said  lands  are  in   the  actual  occupation        1846* 
of  C-  D.f  who    hath    consented    in   writing   to    this  p'^^^^'^f 
application.  occupier. 

Your  Petitioner  therefore  prays,  That  your  Peti-  Prayer, 
tioner  may  be  at  liberty  to  make  permanent 
improvements  in  the  said  lands,  by  the  means 
in  the  said  Act  mentioned  or  some  of  such 
means,  and  to  cause  the  expense  of  making  such 
improvements  to  be  made  a  charge  on  the  in- 
heritance of  the  said  lands,  under  the  provisions 
of  the  said  Act,  or  that  your  Lordship  will  make 
such  other  Order  in  the  premises  as  to  your 
Lordship  shall  seem  meet. 

And  your  Petitioner,  4rc. 

(Signed)  A.B. 
I  hereby  consent  to  this  petition. 

(Signed)  C.  D.,  occupying  tenant  of  the 
lands  sought  to  be  improved. 

IL 
The  Petitioner,  in  any  such  petition  presented  to  the  Attaching  pe- 
Lord  Chancellor,  is  to  mark  the  same  at  or  near  the  top  chancellor'^ " 
or  upper  part  thereof  with  the  name  of  one  of  the  Vice-  Court." 
Chancellors. 

IIL  ' 
The  Master  of  the  Rolls,  in  the  case  of  any  such  Court  may 
petition  presented  to  him,  and  the  Vice  Chancellor  on  pct1[io^n 
with  whose  name  any  such  petition  presented  to  the  without  any 
liOrd  Chancellor  shall  be  marked,  may,  upon  consider- 
ation of  such  petition,  and  without  any  attendance  of 
counsel,  solicitor,  or  petitioner  thereon,  if  he  shall  so 
think  fit,  make  an  Order  on  sucli  petition  to  the  effect 
following,  or  to  such  other  like  effect,  with  such  varia- 
tions as  the  nature  and  circumstances  of  the  case  may 
requure. 

(Fonn 
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Form  of 
Order. 


Date 


{Form  (^  Order.) 

In  the  matter  of|  ^e* 

and 
In  the  matter  of  the  Act  '(8  &  9  Vict, 
e.  SQ.)f  4'c. 


Reference  to 
Master  to 
enquire  as  to 

title  of  Pe- 
titioner, 


consent  Oi 
occupier^] 


what  persons 
interested. 


Petitioner  to 
lay  proposals 
before  Master, 


who  is  to  en- 
quire if  the 
proposed  im- 
provements 
are  within  the 
act; 

and  the  ex- 


Upon  consideration,  &c.  of  the  petitioOf  Slc,  it  is  or- 
dered, that  it  be  referred  to  the  Master  in  rotation  to 
enquire  and  state  to  the  Court,  whether  the  Petitioner 
b  entitled,  in  possession,  to  the  lands  in  the  petition 
mentioned,  or  any  and  which  of  thenif  within  the  mean- 
ing of  the  said  Act  of  Parliament,  and  whether  the 
said  lands  are  in  the  actual  occupation  of  C  />•  in  the 
said  petition  named,  and  if  so^  under  what  title  {  and 
whether  the  said  C.  D.  has  consented  in  writing  to  the 
said  petition,  and  to  the  improvements  proposed  to  be 
made  under  the  provisions  of  the  said  Act  And  if  the 
Master  shall  find  that  the  Petitioner  is  so  entitled,  and 
that  the  said  C.  D.  is  in  such  occupation,  and  has  so 
consented,  let  the  Master  further  enquire  and  state  to 
the  Court,  what,  if  any,  other  persons  or  person  are  or 
is  entitled  to,  or  interested  in,  the  said  lands,  or  any  of 
them  in  remainder  or  reversion,  or  by  way  of  mortgage, 
charge,  or  otherwise;  and  the  Petitioner  is  to  be  at 
liberty  to  lay  before  the  Master  proposals  for  making 
permanent  improvements  in  the  said  lands,  by  any  such 
means  as  are  in  the  said  Act  mentioned,  and  to  set 
forth,  in  such  proposals,  the  nature  andextent  of  such 
improvements,  and  the  estimated  expense  thereof,  and 
the  estimated  value  of  the  permanent  improvements 
proposed  to  be  made :  And  the  Master  is  to  enquire 
and  state,  whether  such  proposed  improvements  are 
permanent  improvements  withia  the  meanuig  of  the 
said  Act ;  and  if  so,  what  will  be  the  expense  of  making 

the 
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the  samey  and  what  will  be  the  value  of  sucb  permanent       1846. 
improvements,  and  whether  it  will  be  beneficial  to  all     ^"^^^ 

'^  '  ^  penseand 

persons  interested  in  the  said  lands,  that  such  perma-  value  thereof; 

nent  improvements  should  be  made  under  the  provisions  ^cQ^gcj^^  ^^ 

of  the  said  Act.    And  the  Master  is  to  require  such  Evidence  and 

evidence  to  be  produced  before  him,  and  if  he  shall  ^^^^ 

think  proper,  is  to  cause  such  surveys  of  the  said  lands 

to  be  made,  as  shall  appear  to  him  to  be  necessary,  to 

enable  him  to  make  a  satisfactory  Report  on  the  matters 

hereby  referred  to  him. 

IV. 

The  Master  to  whom  the  said  reference  may  be  made  Theenauiry 

is  to  require  proof  of  the  deed,  will,  or  other  instrument  {j^ited^o  in- 

undsr  which  the  Petitioner  claims  to  be  entitled  to  the  strument  un« 

der  which 

land,  and  of  the  manner  in  which  the  Petitioner  claims  Petitioner 
title  under  the  same,  but  he  is  not  otherwise  to  require  claims, 
proof  of  the  title  to  the  land. 

V. 

The  Master,  if  be  shall  think  it  necessary  for  the  due  Master  may 
prosecution  of  the  reference,  may  direct  the  Petitioner  ol^otJoTor 
to  serve  any  other  person  interested  in  the  land,  with  proceedings 
notice  of  the  proceedings ;  and  such  person,  so  served,  Ues^inter^P"'* 
may  afterwards  attend  such  proceedings  as  a  party  ^^^* 
thereto;   but  if  such  person,   being  so  servedi  shall 
dedinie  or  neglect  to  attend  pursuant  to  such  notice,  the 
Master  may  proceed  in  his  absence,  and  he  is  to  state 
the  same  in  his  report. 

VI. 

The  Master  isi  during  the  reference,  to  be  at  liberty  Master  nay 
to  af^ly,  by  note  ih  writing  to  the  Judge  by  whom  the  *PP^7  ^^^. 
Order  was  made^  for  any  special  directions,  or  for  leave  tions,  and 
to  state  any  special  circumstances,  touching  the  matters  ^cumsuncc^ 
referred  to  him ;  and,  if  he  shall  receive  any  such  special 

directions, 
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1846.       directions,  or  such  leave,  he  is  to  state  the  same,  and  his 
'^^''^^^^^     proceeding  thereon,  in  his  report 

VII. 

Proceedings  The  proceedings  upon  the  reference  are  to  be  con« 
ductedaccord-  ducted  according  to  the  general  rules  and  orders  of  the 
ing  to  the         Court  of  Chancery,  so  far  as  they  are  consistent  with 

practice  in  ,         ^    . 

Chancery.        these  Orders. 


Report  to  be 
filed. 


VIII. 

The  Master's  Report  is  to  be  filed  in  the  Report 
Office. 


IX. 

Any  party  A  NY  person  interested  in  the  land  is,  within  fourteen 

nlaT^within      days  after  the  filing  of  the  Report,  to.  be  at  liberty  to 
fourteen  days,  petition  the  Lord  Chancellor,  in  case  the  reference  was 

petition  to  re-  _    _      ,  .  __,      ^,  ,,  i      »*•  ^ 

view  report,      made  by  him  or  any  Vice  Chancellor,  or  the  Master  of 

the  Rolls,  in  case  the  reference  was  made  by  him,  that 

such  Report  may  be  reviewed. 


Judgo  may 
either  dispose 
thereof, 


or  direct  at- 
tendance and 
argument. 


X. 

If  such  petition  shall  be  presented,  the  Judge  by 
whom  the  reference  was  made  is  to  take  the  same  into 
his  consideration ;  and,  if  he  shall  so  think  fit,  he  may 
dispose  thereof  either  by  dismissing  the  same,  or  by 
referring  the  matter  back  to  the  Master  with  or  without 
special  directions. 

XL 

The  Judge  considering  such  Petition  that  the  Master's 
Report  may  not  be  confirmed,  may  direct  any  person 
interested  to  attend,  and  may,  if  he  shall  think  it  neces- 
sary, but  not  otherwise,  direct  the  same  to  be  argued 
by  counsel  in  open  Court  or  otherwise. 


XII.  If 


ORDERS  IN  CHANCERY.  xxiii 

XII.  1846. 

If  a  reference  back  to  the  Master  is  made,  the  pro-*   On  reference 
ceedings  are  to  be  as  on  the  original  reference.  j*"^^  lo  be  m 

on  original 
-xrjrr  reference. 

If  no  Petidon  that  the  Report  may  be  reviewed  is   After  fourteen 
presented,   the  person  who  has  obtained  the  Report  [ion  may  lie 
may,  after  the  expiration  of  fourteen  days  from  the   presented  (or 

■^  ...  ^  the  con  fir  ma- 

nhng  of  the  Report,  present  a  petition  for  its  confirm-  tion  of  report, 
ation,  and  for  leave  to  make  the  proposed  improvements  J^^JigndnP" 
under  the  provisions  of  the  act :  and  such  petition  may   directions. 
be  in  the  form  hereinafter  set  forth,  with  such  variations 
as  the  nature  and  circumstances  of  the  case  may  require. 

{Form  of  Petition.)  Form  of  such 

In  the  matter  of,  4*^.  ^^  *"^"' 

and 
In  the  matter  of  the  act  (8  &  9  Viei.  c.  56.)  4-cr. 

To  the  Right  Honourable  the  Lord  Chancellor  or 
the  Right  Honourable  the  Master  of  the  Rolls. 
The  humble  Petition  of,  J^c. 
Sheweth, 
That  in  pursuance  of  an  order  made  in  this  matter, 
bearing  date  the  day  of  Mr.  , 

the  Master  to  whom  the  said  matter  was  referred,  has 
made  his  Report,  bearing  date  the  day  of 

and  for  the  reasons  therein  stated  has  found  Ihere  state 
the  Master^ 8  Jmding], 

That  the  said  Report  has  been  filed  in  the  Report 
Office  of  this  Court,  and  that  no  special  application  has 
been  made  to  review  the  same. 

Your   Petitioner,   therefore,   humbly  prays   your 
Lordship,  that  the  said  Report  may  be  confirmed 
absolutely,  and  that    your   Petitioner  may  be 
authorized  to  make  such  permanent  improve- 
ments 


What  order 
may  be  made 
thereon. 
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ments  as  are  certified  in  the  said  Report,  under 
the  provisions  of  the  said  act. 

XIV. 

On  the  presentation  of  such  last-mentioned  Petition, 
the  Judge  by  whom  the  reference  was  made  is  to  con- 
sider the  same,  and  is  to  dispose  thereof  by  confirming 
the  Report  and  giving  the  permission  asked,  or  by  re- 
ferring the  matter  back  to  the  Master,  or  by  dismissing 
the  Petition,  or  otherwise,  as  the  justice  of  the  case  may 
require. 


XV.      ' 

Attendance  Qn  the  consideration  of  such  last-mentioned  Petition 

of  parties  and      .       «    i  •        i  i  r   i 

argument  may    ^he  Judge  may  require  the  attendance  of  the  persons 

^'*'^^"*        interested ;  and,  if  he  shall  think  it  necessary,  but  not 

otherwise,  may  direct  the  matter  to  be  argued  by  counsel 

in  open  Court  or  otherwise. 

XVI. 

Form  of  order        The  Order  confirming  the  Report  may  be  in  the 
report. '  ^        ^^'^  following,  with  such,  if  any,  variations,  as  the 

nature  and  circumstances  of  the  case  may  require. 


Recitals. 


{Form  of  Order.) 


Date 


In  the  matter  of 

and 
In  the  matter  of  the  act  (8  &  9  Vict.  e.  56.)  4^. 
Whereas  did  on  the 

day  of  prefer  his  Petition  to  the  Right 

Honourable  ,  thereby  setting  forth, 

and  praying,  that  he  might  be  at  liberty  to  make  per- 
manent improvements  in  the  lands  therein  mentioned, 
under  the  provisions  of  the  said  act;  and  thereupon, 
his  Lordship,  on  copsideration  of  the  matter  of  the  said 

petition^ 
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petition,  did,  by  his  order,  dated  the  1846. 

day  of  ,  refer  it  to  the  Master  to  make     '^^^^^^'^^ 

the  inquiries  therein  mentioned;  and  in  pursuance  of 
the  said  order,  the  said  Master  has  made  his  report, 
dated  the  day  of  ,  and  the 

said  report  was  duly  filed  in  the  Report  Office,  on  the 

day  of  ,  and  no  application  has 

been  made  that  the  same  may  not  be. confirmed :  And 
the  said  A.  B.  doth  now,  by  his  petition,  pray  that  the 
same  may  be  coitfirmed,  and  that  he  may  be  at  liberty 
to  make  such  permanent  improvements  as  are  specified 
in  the  said  report,  under  the  provisions  of  the  said  act. 
His  Lordship,  on  consideration  of  the  matter  of  the 
said  petition   and   of  the  said  Master's  report,  doth 
hereby  order,  that  the  said  report  be  confirmed,  and  Confirmation, 
that  the  said  Petitioner  be  at  liberty  to  make  such  per-  liberty  to 
manent  improvements  in  the  said  lands,  as  are  in  the  proyementik' 
said  report  mentioned,  under  the  provisions  of  the  said 
act 

XVII. 

The  Master  by  whom  the  Report  was  made  may,  Master*s  ceN 
upon  production  to  him  of  the  order  confirming  the 
same  and  giving  leave  to  make  the  improvements, 
deliver  to  the  party  who  has  obtained  such  order,  a 
certificate,  to  the  effect  and  in  the  form  herein-afler 
stated,  with  such  variations  as  the  nature  and  circum- 
stances of  each  case  may  require. 


(Form  of  Certificate.)  ^^^^^f  '^^' 

Date 

In  the  matter  of 
and 

In  the  Aatter  of  the  act  (8  &  9  Vicf. 
c.  56.)  &Ct 

Whereas 
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Certificate 
that  person 
advancing 
the  money    * 
will  be  en- 
titled to  a 
charge  on  the 
inheritance. 


Whereas  [Recite^  1st  the  Order  qf  References 

2d.  the  Report ; 

3d.  the  Order  confirming  the  Report^ 
and  authorising  the  improve^ 
ments  to  be  made  ;] 

Now,  therefore,  I,  the  said  Master,  in  pursuance  of 
the  said  Act,  do  hereby  certify,  that  any  person  advane« 
ing  money  for  making  the  said  permanent  improvements 
specified  in  my  said  Report,  will,  upon  its  being  made  to 
appear  to  me  that  such  money,  to  the  amount  specified 
in  my  said  Report,  has  been  fully  expended  in  making 
the  said  improvements,  or  in  paying  the  expense  of  ob- 
taining the  authority  of  this  Court,  become  and  be  en- 
titled to  a  charge  on  the  inheritance  of  the  land  for  the 
repayment  of  the  money  advanced,  with  interest;  but 
such  charge  is  to  be  subject  to  the  terms  and  conditions 
provided  by  the  said  Act ;  and  before  the  same  can  be- 
come effective,  the  amount  of  money  expended  as  afore- 
said is  to  be  stated  by  me  by  way  of  endorsement  on 
this  Certificate. 


XVIIL 
Certificate  to         SucH  Certificate  is  to  be  made  in  duplicate,  and  one 
cate"anTfiVed.   ^°Py  ^^^reof  is  to  be  filed  in  the  Report  Office,  and  the 

other  copy  thereof  is  to  be  delivered  to  the  party. 


XIX. 

Subsequent  UpoN  the  application  of  any  party  to  whom  such 

ther"moncy  "    Certificate  may  have  been  granted,  the  Master  may  en- 
has  been  honti    quire,  what  sums  of  money  have  been  bondfide  and  truly 
^(/ff  expended.  •  "  / 

expended  in  making  such  permanent  improvements  m 

the  said  land,  as  are  mentioned  and  certified  to  be 
proper  in  his  said  Report,  and  in  defi'aying  such  ex- 
penses as  are  in  the  said  Act  mentioned,  and  upon  what 
terms  as  to  interest  and  repayment  by  instalments  the 

money 
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money  was  advanced ;  and  the  Master,  having  duly  en-        1846. 
quired  into  the  matter  and  being  satisfied  by  proper  evi-  jj^^^^^^ 
dencCy  may  make  an  endorsement  on  the  said  Certificate,  dorsement 
to  the  eflect  and  in  the  form  hereinafter  set  forth,  with  certi^ate" 
sQch  variations  as  the  nature  and  circumstances  of  each 
case  may  require. 

( Form  of  Endorsement. )  ^<"^«>  of  en- 

dorsement. 

Whereas  it  has  been  alleged  before  me,  that  the  sum 
o{£  y  being  the  whole  [or  part]  of  the  sum  of 

£  ,  mentioned  in  my  Report  recited  in  the  within 

Certificate,  has  been  expended  in  making  such  improve- 
ments and  paying  such  expenses  as  are  therein  men- 
tioned ;  I  have,  pursuant  to  the  liberty  given  to  me  by 
the  said  Act,  enquired,  what  expenses  have  been  incurred 
in  and  about  the  application  to  the  Court,  and  making 
the  necessary  surveys,  valuations,  and  estimates,  and  also 
what  sums  of  money  have  been  actually  expended  in  such 
improvements ;  and  evidence  as  to  such  expenses  hath . 
been  laid  before  me,  and  I  have  duly  considered  the 
same ;  and  I  do  hereby  state  and  certify,  that  it  hath  Certificate  of 

been  made  to  appear  to  me,  that  the  sum  of  £  *"™*  *^^^*"5 

rr  ^  been  ex- 

hath  been  fully  expended  in  manner  aforesaid,  in  such  pended. 

expenses  as  aforesaid,  and  the  sum  of  £  for 

improvements  by  drainage,  warping,  irrigation,  or  em-     . 
bankment,  and  the  sum  of  £  for  improvements  by 

the  erection  of  buildings.  And  I  do  hereby  further  certi- 
fy, that  the  said  several  sums  amount  in  the  whole  to 
the  sum  of  £  ,  and  that  the  same  was  [o?*  were] 

advanced  on,  4^c.  [or  at  such  several  times,  and  in  the 
several  sums  hereinafter  set  forth ;  viz.  4*r.] ;  and  that 
such  several  sums  are  to  be  repaid,  with  interest  after 
the  rate   of  per  centum  per  annum   by   such 

equal  annual  instalments  as  are  hereinafter  mentioned, 
viz.  ifc.  S^c. 

Vol.  VIIL  h  XX.  The 
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1846.  XX. 

Endonement        The  endorsement  is  to  be  made  in  duplicate,  and  one 

dupUcate  and    ^°Py  ^^^^''^^f  ^s  to  be  written  on  the  party's  Certificate, 
filed.  and  deliyered  to  him  ;  the  other  is  to  be  filed  and  an- 

nexed to  the  copy  of  the  Certificate  filed  in  the  Report 
Office. 


Appeal  to  the    "    All  Orders  made  by  the  Master  of  the. Rolls  or  any 
Lord  Chan-       Vice-Chancellor  are  subject  to  be  discharged  or  varied 

by  the  Lord   Chancellor  on  petition  to  him  for  that 
purpose. 

lvndhurst,  g.    ' 

Langdale,  M.'  R. 


* 


I 


REPORTS 


OF 


CASES 


ARGUED  AND  DETERMINED  jg^^^ 


IN 


THE  ROLLS  COURT, 


LUCAS  V.  PEACOCK.  iS'^l'Jt 

March  S3.  S5, 
S6. 

^11  HE  parties,  with  the  authority  of  the  Court  (there  Parties  agreed 
"*■    being  infants  interested),  agreed  on  a  compromise  a*w?L  and""* 

of  the  suit;  by  the  terms  of  which,  sanctioned  by  an  that  the 

-J      -«>»ts, 
order  charges,  and 
ezpences,  as 
between  solicitor  and  client/'  should  be  paid  out  of  the  fund.    Held  that  the  Taxing 
Master  ought  to  treat  the  suit  as  properly  constituted,  and  ought  not,  in  the  taxation, 
to conrider,  whether  Defendants  having  interests  similar  to  the  Plaintifis  should  have 
been  made  co-Plnintifik|  and  secondijf^  that  if  any  of  the  parties  entering  into  the 
compromise  intended  to  challenge  the  propriety  of  the  constitution  of  the  suit,  they 
ought  to  have  distinctly  stated,  and  have  provided  for  it  in  the  agreement. 

Observations  on  the  imperfect  mode,  m  practice,  in  which  solicitors  are  remu- 
nerated for  their  services. 

By  the  practice  of  the  court,  solicitors  are  often  not  pud  at  all,  or  very  ill  paid, 
for  very  important  services,  and  therefore  they  ought  not  to  be  deprived  or  any 
biwful  fees  which  the  practice  warrants,  upon  the  notion  that  the  business 
charged  may  have  been  of  no  practical  benefit.  Thus,  where  a  solicitor  acts  for  a 
Pj^ntjflTand  for  some  Defendants,  he  is  entitled  to  charge  such  Defendants  for  the 
PtaintHTg  warrants  served  on  his  clients  the  Defendants,  and  for  attendance  thereon, 
and  for  separatejcopies  of  the  proceedings. 

Whether  the  retainer  of  counsel  in  a  cause  ceases  upon  his  being  appointed 
Queen's  counsel,  gmere. 

Costs  of  a  case  laid  before  counsel  as  to  a  supplemental  bill,  afid  costs  of  a  con- 
sultation between  a  new  junior  and  the  former  junior  who  had  been  promoted, 
allowed  in  a  taxation  as  between  solicitor  and  client. 

Vol.  VIII.  B 
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order  o(Ju!y  1842,  it  was  referred  to  the  Master  to  tax 
the  costSf  charges  and  expences  of  the  PlaintifTs  and  De- 
fendants of  these  suits,  and  of  and  relating  to  the  agree- 
ment,  &c.  and  consequent  thereon,  as  between  solicitor 
and  clientj  and  which  were  to  be  paid  out  of  the 
sum  of  4577/.  4;.  Sd.  reduced  ahnuities  standing  in 
Court.  The  costs  of  the  Plaintiffs  were  to  be  paid  to 
Mr.  Haverfield^  their  solicitor,  and  the  costs  of  the  De- 
fendants, Christopher  Lucas,  Harry  Vernon  LucaSf  and 
Fanny  Salmon^  were  also  to  be  paid  to  Mr.  Haverfield^ 
their  solicitor. 


Mr.  Haverfield  accordingly  took  in  his  bills  for  tax- 
ation, both  as  against  the  Plaintiffs  and  as  agamst  the 
Defendants  for  whom  he  had  been  thus  concerned. 

The  bills  were  taxedi  and  the  case  came  before  the 
Court  upon  two  petitions  for  the  reviewing  the  Master's 
taxation,  under  the  following  circumstances :  -^ 

The  suit  had  been  instituted  against  several  Defendants 
for  the  administration  of  an  estate.  Christopher  Laicas 
and  Harry  Vernon  Lncas^  a  person  of  unsound  mind, 
whose  interests,  it  was  stated,  were  similar  to  those  of 
the  Plaintiffs,  had  been,  under  the  advice  of  counsel, 
made  Defendants.  Mr.  Haverfield  acted  as  solicitor 
both  for  the  Plaintiffs  and  for  these  two  Defendants ; 
the  other  Defendants  were  represented  by  a  separate 
solicitor*  The  cause  proceeded  to  a  decree  and  refer- 
ence to  the  Master,  and  in  the  course  of  the  proceed- 
ings, Mr.  Haverfield  acted  for  the  Plaintiffs  and  the 
two  named  Defendants  separately  and  distinctly,  and  in 
the  same  way  as  if  they  had  been  represented  in  the 
cause  by  distinct  solicitors.  The  different  warrants 
taken  out  by  him  on  the  part  of  the  Plaintiffs,  were 
served  on  himself,  on  the  part  of  the  two  Defendants, 

and 
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and  were  in  like  manner  attended,  and  he  took  copies, 
for  them,  of  the  different  proceedings  in  the  Master's 
office. 

The  Taxing  Master  entered  into  the  merits  and  ques- 
tions in  dispute  in  the  suit,  and  expressed  an  opinioni 
that  some  expenses  incurred  might  have  been  avoided, 
and  that  Christcpher  Jjucat  and  Harry  Vernon  Lucas 
ought  to  have  been  made  co«^plaintiffs,  as  the  interests  of 
both  were  identical  with  that  of  the  Plaintiffs.  He  taxed 
off  oosts  to  a  considerable  amount,  which  were  the  sub- 
ject of  the  present  appeal  from  his  judgment.  The 
items,  so  far  as  it  is  necessary  to  state  them,  were  as 
follow:  —  He  disallowed  the  costs  of  the  service  of 
about  200  warrants  which  had  been  taken  oat  by  the 
Plaintiffs  in  the  Master's  office,  and  served  upon  the 
Defendants  Christopher  Lucas  and  Harry  V.  Lucas,  on 
the  ground  that  Mr.  Haverjield  acted  both  for  the  Plain- 
ti£&  and  those  two  Defendants ;  and  on  similar  grounds 
he  disallowed  the  service  of  twenty-five  warrants  issuing 
ont  of  the  Taxing  Master's  office. 

In  a  state  of  facts  amounting  to  254  folios  which  had 
been  brought  in  the  office  of  the  Master  in  ordinary, 
the  Taxing  Master  disallowed  154  folios,  on  the  ground 
that  it  was  of  an  unnecessary  length ;  and  he  in  like 
manner  reduced  an  amended  state  of  facts. 


1844. 


The  Taxing  Master  also  disallowed  6^.  Sd.  an  at* 
tendance  on,  and  a  fee  of  1/.  3^.  Sd.  paid  to,  the  junior 
counsel  in  the  cause,  as  a  retainer  upon  his  being  ap- 
pointed one  of  her  Majesty's  counsel.  The  services 
of  the  former  senior  counsel  in  the  cause  had,  it  ap- 
peared, been  lost  upon/ a  technicality  respecting  his 
retaining  fee.  ^ 


n  2 
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1844.  The  Taxing  Master  also  disallowed  2L  2s»  (part  of  a 

fee  of  3/.  55. 6i.)patd  to  counsel  on  a  case,  accompanied 
by  papers  of  considerable  length,  to  advise  as  to  the  ne- 
cessity of  filing  a  bill  of  revivor  and  supplement  against 
Christopher  Lucas^  the  administrator  of  Hmrtf  Vernon 
Lucas. 

The  junior  counsel  having  been  promoted,  a  con- 
sultation was  had  between  him  and  a  new  junior,  in 
which  the  draft  bill  of  revivor  and  supplement  was 
settled,  and  several  alterations  were  made  in  the  draft* 
The  second  junior  having  been  promoted,  a  like  con* 
sultation  was  had  on  a  second  supplemental  bill,  but  no 
alterations  were  made  in  the  draft.  The  Master  allowed 
the  former  consultation,  but  disallowed  the  latter. 

The  Taxing  Master  had  disallowed  sums  amounting 
in  the  whole  to  2787.,  which  had  been  paid  for  copies  of 
the  proceedings,  attendances  on  warrants,  and  pro* 
ceedings  in  working  out  the  decree  before  the  Master  in 
ordinary,  which  had  been  incurred  on  behalf  of  the 
Defendants  Christopher  Lucas  and  Harry  Vernon  Lucas^ 
the  ground  of  disallowance  being  that  Mr.  Hccoerfidd 
had  likewise  been  employed  for  the  Plaintifis  in  the 
suit.  The  items  were  set  forth  in  detail  in  the  second 
petition,  and  were  comprised  in  nineteen  brief  sheets* 

Two  petitions  were  presented  for  a  review  of  the 
taxation,  one.  by  the  Plaintifis,  and  the  other  by  Mr. 
Haverfield^  (his  clients,  the  Defendants,  having  employed 
another  solicitor.) 

Feb.  S7.  Mt.  Piggott  in  support  of  the  petitions. 

Mr.  Bagshawe,  contra^ '  contended  that .  the  Taxing 
Master  had  proceeded  on  a  correct  principle.    That  it 

was 
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was  incurring  a  perfectly  useless  expence,  where  a  so* 
licitor,  acting  on  the  part  of  Defendants,  took  copies  of 
documents  which  he  already  possessed  as  solicitor  for 
the  Plain ti£E5,  whose,  interests  were  the  same  as  those  of 
his  clients,  the  Defendants :  and  that  it  was  equally  so 
to  serve  himseli^  as  solicitor  for  the  Defendants,  with 
warrants  taken  out  by  himself  as  solicitor  for  the 
Plaintiffs. 


1844. 


Mr.  Campbell  for  other  parties. 

The  Master  of  tie  Roi^ts. 

The  best  course  will  be  for  me  to  communicate  with 
the  Taxing  Master.  It  is  not  a  proper,  course,  upon  an 
appeal  from  the  Taxing  Master,  to  call  upon  the  Court 
to  consider  the  items  of  a  bill  of  costs  in  detail.  After 
oommunication  with  the  Master,  I  will  call  for  a  reply^ 
if  I  find  it  necessary. 

These  petitions,  however,  seem  to  involve  one  im- 
portant point  If  solicitors  were  always  justly  paid  ac- 
cording to  the  real  value  of  their  services,  it  would  be 
right  to  say  that  they  should  be  entitled  to  payment  only 
for  that  which  has  been  of  real  service  to  their  clients ; 
bat  we  all  know  that,  in  practice,  and  according  to  old 
established  rules  of  taxation,  solicitors  are  sometimes 
very  ill  paid,  and,  in  some  cases,  are  not  at  all  paid  for 
very  important  services  rendered  by  them  to  their  clients. 
If  they  are  not  allowed  those  fees  which  the  practice 
sanctions,  they  would  not  be  adequately  remunerated. 
I  should  be  glad  to  see  such  rules  of  practice  established 
as  would  secure  to  them  a  sufScient  remuneration  for  all 
real  services;  and  exclude  them  from  all  payment  for 
services  pretended  or  merely  nominal,  and  not  real. 
The  discovery  and  establishment  of  such  rules  would  be 
of  great  importance  to  both  solicitors  and  clients  whose 

B  S  real 
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Lucas 

c. 

Peacock. 
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real  interests  are  the  same ;  but  in  the  mean  time,  and 
while  a  solicitor  is  not  entitled  to  any  remuneration  or 
is  allowed  a  very  inadequate  remuneration  for  real 
seryices,  I  shall  be  slow  to  admit  that  he  is  to  be  de- 
prived of  any  lawful  fees  which  the  established  practice 
of  the  Court  warrants,  on  the  notion  that  the  business 
charged  for  might  have  been  of  no  practical  benefit. 

The  nearer  we  approach  to  a  due  and  certain  remu- 
neration for  real  services,  the  nearer  we  get  to  the  abo- 
lition  of  fees  for  services  which  practically  may  have 
been  of  little  or  no  advantage. 


Feb,  28.  Mr.  Kinderslej/t  who  had  been  absent  on  the  former 

occasion,  asked  for  an  opportunity  to  explain  by  affidavit 
the  circumstances  of  this  taxation. 

The  Master  of  the  Rolls  ordered  the  petition  to 
stand  in  the  paper  for  a  future  day. 


Mar<^  23. 25,      The  matters  of  these  petitions  were  again  discussed. 

26. 

Mr.  Turner  and  Mr.  Piggott,  in  support  of  the  pe- 
titions. 


Mr.  Kindersley  and  Mr.  Bagsha*wc^  contra. 

The  Master  of  the  Rolls. 

If  this  cause  had  gone  on  to  a  hearing,  it  would  then 
have  been  my  duty  to  form  an  opinion  on  the  merits 
and  to  make  a  decree,  according  to  that  which  appeared 

upon 
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upon  the  pleadings  to  me  to  be  right  as  between  the        1844. 
parties;    but  here,  the  parties  very  wisely  agreed  to     ^'^'^"^ 
enter  into  a  compromise  of  the  suit.    One  of  the  terms  v. 

of  the  agreement  was  this,  that  the  costs,  charges,  and  P'^c^ck, 
expences  of  all  the  parties  to  the  suit,  as  between 
solicitor  and  client,  should  be  paid  out  of  the  fund  in 
court  The  costs,  according  to  that  ample  descrip^ 
tion,  were  to  be  taxed,  and  any  erroneous  or  improper 
charges  were  to  be  taken  off.  After  the  parties  had 
come  to  such  a  compromise,  it  could  hardly  have  been 
expected  that  an  adverse  party  in  the  cause  should  be 
at  liberty  to  come  forward,  upon  the  taxation  of  costs, 
and  find  fault  with,  and  if  possible  obtain  the  disallow- 
ance of,  every  thing  that  could  by  possibility  have  been 
disallowed  at  the  suit  of  the  client  of  a  particular  so- 
licitor in  the  cause.  I  think  that  if  there  had  been  any 
intention  of  doing  so,  it  ought  to  have  been  stated,  and 
particular  directions  ought  to  have  been  obtained  re-> 
specting  it.  Here,  the  parties  had,  for  a  considerable 
time,  been  litigating  in  the  Master's  office;  states  of 
facts  had  been,  from  time  to  time,  brought  in,  and  at- 
tendances had  before  the  Master,  and  all  this  was  well 
known  to  the  parties  who  appeared  thereon,  and  if  it 
had  been  intended  to  find  fault  with  the  constitution  of 
the  suit,  tjie  states  of  facts,  the  attendances  of  particular 
parties  and  so  on,  I  think  it  ought  to  have  been  brought 
to  the  attention  of  the  other  parties  who  were  entering 
into  this  compromise,  and  that,  in  the  order  directing 
the  taxation  of  costs,  liberty  should  have  been  given 
to  challenge  the  propriety  of  all  those  proceedings. 
The  parties  would  then  have  entered  into  the  com- 
promise with  due  notice  and  with  a  full  understanding 
of  that  which  they  were  about. 

The  bills  of  costs  were  carried  into  the  Master's  office 
for  taxation  by  the  Master.    The  first  thing  he  did  was 

B  4f  to 
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to  take  into  consideration  the  constitution  of  the  suit^ 
and  be  formed  an  opinion,  that  the  suit  was  not  con* 
stituted  in  such  a  manner  as  to  occasion  the  least  ex- 
pence  to  the  Plaintifis  and  the  other  parties :  he  saw  no 
reason  for  making  two  persons  Defendants;  that  was 
one  of  the  grounds  on  which  he  disallowed  certain  sums. 
Now,  I  am  very  clearly  of  opinion,  tliat  if  it  was  in- 
tended to  find  fault  with  the  constitution  of  the  suit, 
under  the  order  for  taxation  made  in  pursuance  of  the 
compromise,  it  ought  to  have  been  stated  to  the  other 
parties,  in  order  that  they  might  have  had  an  oppor- 
tunity of  considering  whether  they  would  concur  in  the 
compromise  upon  those  terms.  Wbetlier  the  Master 
has  struck  off  any  items,  solely  on  the  ground  that,  ill 
bis  opinion,  the  suit  was  not  properly  constituted,  is 
more  than  I  know,  because  it  is  only  stated  amongst 
other  reasons,  which  other  reasons  may  have  operated 
on  his  mind.  I  am  not,  therefore,  perfectly  satisfied 
that  the  Taxing  Master's  opinion  respecting  the  con- 
stitution of  the  suit  may  not  have  so  influenced  bim 
through  the  whole  matter.  If  it  did,  I  think  it  ought 
not  to  have  done  so. 


Another  point  was  this :  — ^  In  the  Master's  office  the 
same  solicitor  appeared  for  the  Plaintiffs  and  for  two 
Defendants  having  interests  identical  with  the  Plaintiffs, 
and  the  Taxing  Master  was  of  opinion,  that  there 
ought  not  to  have  been  .separate  attendances  ibr  those 
Defendants ;  that  is,  that  the  Master  in  Ordinary  ought 
to  have  ordered  that  those  Defendants  should  not  be 
separately  represented  before  him.  Upon  the  con- 
sideration of  the  mode  in  which  the  decree  was  to  be 
carried  into  effect,  I  presume  the  Master  would,  if 
proper,  have  done  this  {a) ;  but  not  without  a  suggestion 

from 
(a)  See  51st  Order  of  April  1828.    Ordina  (km.  SS. 
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from  somebody;  and  the  fault  found  by  the  T&xing 
Master  with  the  solicitor  is,  that  he  did  not  inform  the 
Master  in  Ordinary  that  his  clients,  the  Defendants, 
had  interests  identical  with  his  clients  the  Plaintiffs,  and 
did  not  obtain  from  the  Master  in  Ordinary  that  order 
which,  it  is  said,  would  have  been  made  of  course  if  it 
had  been  so  suggested.  Now  I  own  I  cannbt  assume 
that  It  appears  that  the  situation  of  these  particular 
Defendants  was  such,  that  at  the  commencement  of  the 
suit,  whatever  became  of  it  afterwards,  it  was  the  opinion 
of  the  counsel  that  it  would  not  be  proper  or  fit  to 
make  them  co-plaintiffs*  The  record  having  been 
framed  upon  the  most  careful  consideration  of  counsel, 
I  think  that  when  costs  are  to  be  taxed  as  between 
solicitor  and  client,  very  great  regard  must  be  had  to 
that  circumstance,  otherwise,  how  can  a  solicitor  be  safe 
in  any  course  of  conduct  he  may  pursue? 


1844. 


It  is  said,  that  though  their  interests  might  not  have 
been  originally  the  same,  yet  they  subsequently  became 
identical  with  those  of  the  Plaintiffs.  It  hiay  have  been 
so ;  but  it  does  not  appear  from  any  thing  that  I  now 
have  or  ought  to  have  before  me ;  for  I  am  not  now 
hearing  the  cause  for  the  purpose  of  deciding  upon  the 
merits.  It  does  not  .appear  that  they  did  become  pre- 
cisely  and  identically  the  same  on  all  occasions  upon 
all  questions  which  arose.  They  might  have,  and  it 
seems  they  had,  an  identical  interest  upon  one  occasion ; 
for  they  joined  together  in  a  certain  proceeding  before 
the  Master,  for  the  purpose  of  obtaining  a  separate  re- 
port; but,  during  this  period,  the  solicitor,  though  acting 
for  the  Plaintiffs,  was  responsible  to  the  Defendants,  and 
be  was  nnder  the  necessity,  upon  every  occasion,  of 
protecting  their  interests.  How  was  he  to  be  re- 
munerated for  that  ?  I  know  not  how  that  attention  is 
to  be  remunerated  except  by  the  allowance  of  these 

charges. 
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charges,  inasmuch  as  rules  of  taxation  in  this  Court 
have  not  yet  been  found,  which  adapt  the  remuneration 
to  the  value  of  the  services  rendered.  Services  of  very 
great  value  are  rendered  for  which  no  direct  remune- 
ration at  all  is  given  by  the  ordinary  rules  of  taxation, 
but  for  which  compensation  is  made  in  a  manner  which 
I  can  never  speak  of  with  satisfaction,  but  always  with 
very  great  regret  It  is  notorious,  that  in  'numerous 
instances  compensation  for  real  services  bond  fiie  ren* 
dered,  is  not  given  by  paying  for  that  real  and  hand 
fide  service,  but  is  alone  obtained  through  payments,  to 
a  considerable  amount,  for  services  which  are  really  of 
little  or  no  value  at  all  to  the  client.  I  regret  this  state 
of  the  practice,  and  sincerely  wish  it  could  be  amended. 
Many  attempts  have  been  made  to  find  out  a  more 
satisfactory  mode  of  remunerating  solicitors,  but  none 
has  yet  been  suggested. 


However,  is  this  solicitor  who  has  rendered  these 
services  to  the  Defendants  and  watched  over  their  in- 
terests, to  be  deprived  of  the  only  remuneration  which 
the  course  of  taxation  affords  him  ?  I  own  I  cannot 
see  a  sufficient  reason  for  it.  If  this  matter  bad  been 
vigilantly  watched  in  the  Master's  office,  it  was  quite 
competent  to  the  solicitors  for  the  adverse  parties  to  say, 
<*  Why,  this  gentleman  is  protecting  the  interest  of  the 
Defendants,  which  is  identical  with  that  of  the  Plaintifl^, 
and  he  ought  not  to  attend  any  further,''  and  it  would 
then  have  been  perfectly  competent  for  the  Master  to 
have  so  decided,  {a)  If  that  had  been  done,  this  gentle- 
man would  then  have  been  relieved  from  his  responsi- 
bility to  the  Defendants ;  but  to  say  that  a  solicitor,  who, 
primd/acief  and  according  to  the  ordinary  rules  of  the 
Court,  is  entitled  to  appear  for  separate  parties,  is  to  be 

deprived 

(a)  54th  Ordefj  i838.     Ord.  Can^  22. 
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of  his  coats,  because  he  does  not  perforin  so 
generous  an  act  as  to  come  forward  and  tell  the  Master 
that  he  is  appearing  for  more  parties  and  receiving  more 
costs  than  are  necessary,  and  request  him  to  disallow 
them,  would  be  to  impose  on  him  a  task  which  is  not 
usually,  and  in  the  regular  course  of  business,  imposed  on 
the  solicitor  himself,  but  one  which  may  more  reason-* 
ably  be  expected  from  the  solicitor  who  is  to  tax  those 
costs,  and  whose  client  is  to  be  charged  with  them,  or 
afterwards  affected  by  the  proceeding,  for  the  purpose 
of  assisting  the  Master.  I  cannot  concur  with  the 
reasoning  which  has  been  used.  I  am  influenced  by  the 
nature  of  the  order  upon  the  compromise,  and  am  under 
the  necessity  of  considering,  that  there  must  have  been 
some  understanding  respecting  these  matters,  and  that 
if  it  had  been  intended  to  leave  them  open,  it  ought  to 
have  been  stated  in  the  order. 


1844. 


Lucas 

0. 

Fbacock. 


It  appears  to  me  that  the  Master  ought,  not  only  to 
consider  this  suit  as  properly  constituted,  but  also  that 
the  solicitor  for  the  Plaintiffs  was  entitled,  under  the 
circumstances,  to  appear  and  attend  as  the  solicitor  for 
those  Defendants.  I  do  not  feel  quite  satisfied  that  I 
ought  to  go  any  further  into  this  matter,  because  if  those 
two  things  have  influenced  the  mind  of  the  Master,  he 
will  hare  an  opportunity  of  re-considering  the  subject 
upon  a  review  of  his  report 


Various  particular  items  are  impeached,  some  of 
which  I  cannot  enter  into  the  consideration  of  at 
all.  There  is  a  question  about  a  retainer.  The  junior 
counsel  was  promoted,  and  it  was  considered  that  a 
retamer  became  necessary  to  insure  the  continuance 
of  his  services.  I  hardly  think  that  that  notion  was 
well  founded.  It  is  new  to  me;  but  of  this  I  am  per- 
fectly certain,  that  if  I  had  been  the  Plaintiff,  and  had 

been 
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been  told  that  there  was  the  least  doubt  about  the 
matter,  I  should  have  said,  *^  I  will  not  lose  my  counsel 
upon  any  doubt  of  that  kind.  I  will  have  do  question 
about  it."  I  think  you  will  hardly  find  any  person  en- 
gaged in  a  cause  who  would  not  have  said  the  same 
thing.  It  therefore  comes  to  the  question  whether* that 
was  an  erroneous  proceeding,  and  whether,  in  taxing  the 
costs  as  between  solicitor  and  client,  it  ought  or  ought 
not  to  be  allowed.  I  do  not  give  any  further  opinioq 
upon  it,  because  if  the  Master  disallowed  it  upon  any  such 
notion,  he  will  have  an'opportqnity  of  re-considering  it; 
I  do  not  wish  to  give  any  direction  about  it,  for  I  know 
not  whether  the  law  of  retainer  b  as  stated :  it  may  or 
it  may  not  be  so,  but  I  have  never  understood  it  to 
be  so.  (a) 


There  are  then  two  questions  respecting  supplemental 
bills.  It  seems  that  a  case  was  laid  before  counsel  as 
to  a  supplemental  bill.  I  cannot  doubt  that  it  was 
proper  to  lay  a  case  before  counsel ;  but  I  cannot  enter 
into  the  question  whether  one  or  two  guineas  ought  to 
have  been  allowed  for  it.  (i)  Again,  the  junior  counsel 
having  been  promoted,  it  became  necessary  to  take  a 
draftsman  into  the  cause,  and  have  his  advice  and  as- 
sistance. Nothing  was  more  important  than  that  the 
new  draftsman  should  be  informed  of  the  views  of  the 
gentlemen  who  advised  up  to  that  time.  There  was  a 
consultation ;  that  consultation  is  allowed,  and  the  set- 
tling of  the  draft  in  the  consultation  is  allowed;  and  the 
Master  has  stated,  that  he  allowed  it,  because  he  saw 
considerable  alterations    were    made  on  the  consult- 

« 

ation.    It  happened,  unfortunately,  in  this  case,  that  the 
junior   counsel  was  again  taken  away,  and  it  becaftie 

necessar}' 

(a)   See  Bajffis  v.  Groui,  2         (b)  AUorney'O^neral  ▼•  Lord 
MyL  ^  K.Z\6.  ,  Carrington^  6  Beav.  454. 
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necessary  that  another  gentleman  should  be  taken  into 
the  cause.  Now,  whatever  was  important  to  commu- 
nicate to  the  first  junior  counsel,  seems  to  me  to  have 
been  equall^r  important  to  communicate  to  the  second. 
There  was  a  second  supplemental  bill,  and  a  consult- 
ation to  settle  it;  but  it  does  not  appear  that  any  amend* 
ments  were  then  made,  and  the  Master  has,  for  that 
reason,  disallowed  the  costs  altogether*  If  he  has  been 
influenced  by  that  consideration,  he  will  have  an  oppor* 
tunity  of  reviewing  the  matter.  I  do  not  give  any 
opinion  upon  iu  My  own  notion  is,  that  if  I  had 
been  Plaintiff,  I  should  have  said,  by  no  means  neglect 
this,  let  me  have  the  advice  under  which  I  began  the  suit, 
and  with  which  I  am  satisfied,  and  which  I  wish  to 
continue  in  the  cause  as  long  as  I  can  have  it. 


1844. 
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I  must  refer  the  matter  back  to  the  Master,  intimating 
my  opinion  that  he  must  consider  the  suit  as  having 
been  properly  constituted,  and  that  he  must  consider 
Mr.  Haverfield^  the  solicitor  of  the  Plaintifis,  was  not 
precluded,  and  ought  not  to  be  considered  as  having 
been  precluded,  from  attending  specially  on  the  behalf 
of  those  Defendants  for  whom  he  was  solicitor.  Let 
the  Master  review  his  report,  with  regard  to  all  the 
items  which  fall  under  either  of  those  heads,  and  he  is 
to  be  at  liberty  to  review  any  other  items  which  are 
complained  of  in  this  petition. 

Costs  reserved. 


U  CASES  IN  CHANCERY. 

1844'. 


July  6.  ELLWAND  V.  MCDONNELL. 


An  Iruli  In-  PHpHIS  case  came  before  the  Court  upon  exceptions 
JalrTy  wa?elll"  ^^^  insufficiency  to  the  answer  of  the  Defendant. 

abled  to  sue.  It  appeared,  that  in  1826,  the  Plaintiff's  testator  effected 
be  sued,  in  the  ^  marine  assurance  with  a  company,  called  **  The  Pa- 
name  of  one     triotic  Assurance  Company  of  Ireland,^  on  certain  goods 

of  then*  mem-  r     j  '  o 

bers.    An  as-  shipped  for  Buenos  At/res* 

surance  was 

effected 

through  A.  The  ship  and  goods  had  been  seized  and  condemned 

agent,  ^o  ^Y  ^^^  Brazilian  government,  upon  the  pretext  that  the 
was  not  a       ship  had  violated  a  blockade ;  whereupon,  the  company 

member  at  the       .,         ,      .  ,  %  r 

time,  but  after-  paid  to  the  insured  60  per  cent.,  by  way  of  compromise 
wards  became     f  ^jj  ^.j^j^,    ^^d,  (as  the  bill  alleged,)  abandoned  to  the 

one.    The  in-  »         »  v  o     »/  ^ 

sured  filed  a     insured  all  right  to  the  goods.     Remonstrances  havmg 

the  pXT*"^  ^^^^  *"^^®  ^®  ^^®  Brazilian  government,  an  indemnity 
against -4/  was  awarded  to  the  parties,  which,  having,  as  was 
a  member        alleged,  been  received  by  the  company,  it  was  the  object 

^1^*^^  ,   ^       of  this  suit  to  recover, 
charged,  that 

he  and  the 

I'n  Th«7  o**^  ^^^^^  ^^^  provisions  of  the  act  establishing  the  Com- 
sessions  docu-  pany,  they  were  enabled  to  sue,  and  liable  to  be  sued,  in 
to^them^tterf  *^®  name  of  the  secretary,  or  of  one  of  the  members,  (a) 
&c.,andre-     This  bill  was  filed  in  1842  against  M*/>onnrf/  alone, 

quired  him  to  i 

set  forth  a  ^"^ 

schedule  (^x  5  q^^,  4,  ^.  cliii.  local  and  personal, 

thereof.  '  ^ 

A.  afterwards  transferred  his  shares  and  ceased  to  be  a  member,  and  shortly  after- 
wards put  in  his  answer,  stating  he  had  not,  and  was  not  entitled  to  have,  access  to  the 
company's  papers,  and  could  not  set  forth  whether  they  had  any  documents  in  their 
possession,  or  set  forth  a  schedule  thereof.    Held,  that  the  answcn  was  sufficient. 

A  Defendant,  in  his  first  answer,  stated,  that  certain  papers  in  another  suit  re- 
ferred to  in  the  bill,  were  in  the  possession  of  his  solicitor,  and  being  asked  by  the 
amended  bill  to  set  forth  a  schedule  thereof,  he  stated,  that  his  solicitors  had  made 
diligent  search  for  them,  but  that  they  could  not  be  found,  having  been  misplaced  or 
mislaid  in  the  solicitor's  office;  and  that,  therefore,  he  could  not  set  forth  a  schedule 
of  them.    Held,  that  the  answer  was  sufficient. 
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who  had  been  the  London  agent  of  the  company  at  the       18i4« 
time  the  policy  had  been  effected,  but  had  not  become     ^^^^^^*^ 

1111  ai  1  i*  JSLLWAND 

a  shareholder  until  some  months  afterwards.  v. 

M'DONNXLU 

The  bill  referred  to  the  proceedings  in  a  suit  of 
Brooks  y.  MacDonneU  (a),  filed  by  another  party  against 
the  same  Defendant*  under  circumstances  similar  to  the 
present ;  and  it  charged,  in  the  usual  way^  that  the  De- 
fendant, or  the  company  or  their  officers  had  in  their 
possession  documents  relating  to  the  matters  &c« 

The  corresponding  interrogatory  required  the  De- 
fendant to  set  forth,  whether  the  Defendant,  or  the  com- 
pany or  their  secretary  &c.  had  not  in  their  possession 
the  said  policy,  and  divers  and  what  documents  relating 
to  the  matters  in  the  bill  mentioned,  and  asked  him  to 
set  forth  a  schedule  thereof. 


On  the  9th  of  February  184S,  the  Defendant  trans- 
ferred all  his  shares,  and  ceased  to  be  a  member  of  the 
company.  On  the  16th  of  the  same  month,  he  put 
in  his  answer,  whereby,  in  answer  to  the  interrogatory 
as  to  documents  in  his  possession,  he  denied  that 'he 
**  had  then,  or  ever  had,  in  bis  possession  or  power  the 
policy  of  assurance  in  the  said  bill  alleged,  or  any  of 
such  matters,  excepting  the  papers  that  related  to  the 
said  Exchequer  suit  of  Brooks  v.  M^Donnell^  which  were 
in  the  possession  of  Messrs.  Oliverson  and  Co.  (who  were 
his  solicitors  in  the  present  suit),  the  solicitors  who  con- 
ducted the  defence  of  that  suit  on  belialf  of  the  com- 
pany. And  he  said,  that  saving  such  papers  relating 
to  the  Exchequer  suit,  he,  whilst  he  continued  a 
member  of  the  company,  had  not  ever,  and  had  not 
then,  in  his  possession  or  power  any  documents  what- 
ever, 
(a)  lY.^CoL  (£jc.)  500. 
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1844.       «ver,  other  than  such  as  related  to  the  policies  of  as- 
.^^^^^^     surance  effected  with  the   said  company  throagh  his 
«.  agency ;  and  that  he  had  not  ever  access,  and  was  not, 

M'DoNNKLi.  ^  |jg  believed,  entitled  to  have  access,  to  any  other  doca- 
ments  whatever  belonging  to  the  said  company,  or  to 
the  general  books  and  accounts  of  the  said  company, 
which  were,  as  he  believed,  kept  at  DtMin^  where  the 
general  business  of  the  company  was  exclusively  trans- 
acted. And  he  did  not  know  &c.,  whether  the  com- 
pany or  their  secretary  &c.  had  in  their  possession  any 
documents  &c«  relating  to  the  matters  in  the  bill  men- 
tioned &c." 

The  bill  was  afterwards  amended,  and  the  Defendant 
was  asked,  '*  Whether  he,  as  the  agent  of  the  company, 
or  as  a  member,  or  having  been  a  member  thereof,  and 
otherwise  and  how,  had  not,  or  was  not  entitled  tb 
obtain,  or  could  not,  by  some  and  what  means  obtain, 
access  to  the  said  several  particulars  (meaning  the  deeds, 
documents,  &c.  relating  to  the  matters  in  the  bill  men- 
tioned), and  which  of  them,  and  could  not  set  forth  a 
list  or  schedule  thereof;  and  he  was  required,  in  the 
schedule,  to  include  all  the  papers  relating  to  the  snit  of 
Brooks  V.  M^Donnellf  and  all  documents  &c.  in  his  pos- 
session or  power," 

In  answer  to  this,  the  Defendant  stated,  "  he  believed 
It  to  be  the  fact,  that  as  agent,  or  late  attorney  and 
agent  of  the  said  company,  or  as  a  member,  or  as 
liaving  been  a  member  thereof,  or  otherwise,  he,  the 
Defendant,  had  not,  and  was  not  entitled  to  obtain,  and 
could  not,  by  any  means,  obtain  access  to  the  several 
particulars  in  the  said  amended  bill  in  that  behalf  men- 
tioned, or  any  of  them ;  and  could  not  set  forth  a  list  or 
schedule  tHereof.  And  he  said,  that  the  said  papers  re- 
lating to  the  suit  of  Brooks  v*  McDonnell  were  always 

kept, 
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kept,  us  he  the  Defendant  believed,  in  the  possession  of  his 
solicitors,  and  that  he  was  informed  by  his  said  solicitors, 
and  believed,  that  since  the  bill  was  filed  in  this  cause, 
and  also  since  the  amended  bill  was  filed,  his  solicitors 
had  caused  diligent  search  to  be  made  for  the  said 
papers,  but  that  the  same  could  tiot  be  founds  having  been^ 
as  they  stated^  in  some  voay  misplaced  or  mislaid  in  their 
office^  and  therefore,  he,  the  Defendant,  was  unable  to 
set  forth  any  list  or  schedule  thereof. " 
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I8i4. 


Ellwand 
r. 

M'DONNBLU 


Exceptions  for  insufficiency  were  taken  to  this  ans,wer, 
which  were  now  brought  before  the  Court  by  way  of 
appeal  from  the  Master's  decision. 

These  exceptions  complained,  first,  that  the  Defend- 
ant had  not  set  forth,  whether  he  or  the  company  or 
their  treasurer  Sec  had  any  documents  &c.  in  their  pos- 
session. Secondly,  that  the  Defendant  had  not  set  forth, 
whether  he  was  not  entitled  to  obtain,  by  some  and  what 
means,  access  thereto.  Thirdly,  that  he  had  not  set 
forth  a  schedule  of  all  such  particulars.  Fourthly,  that 
he  had  not  set  forth,  why  he  could  not  produce  them. 
And,  fifthly,  that  he  had  not,  in  such  schedule,  included 
the  papers  in  Brooks  v.  McDonnell  &c. 


Mr.  Kindersley  and  Mr.  Turner  for  the  Defendant 
were  stopped  by  the  Court,  who  called  on  the  Plaintiff's 
counsel  to  support  the  exceptions. 

Mr.  HeathfieldSoT  the  Plaintiff. 

The  Defendant's  answer  is  evasive  and  insufficient ;  be 
was  a  shareholder  at  the  time  the  bill  was  filed,  and  then 
had  it  in  his  power  to  procure  all  the  information  which 
was  sought  of  him.  He  transferred  his  shares  just  pre- 
viously to  putting  in  his  answer,  no  doubt  for  the  pur« 

Vol.  VIII.  C  pose 
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pose  of  depriving  the  Plaioti£f  of  the  discovery  to  which 
he  is  entitled.  The  Court  will  not  sanction  such  a  pro- 
ceeding. 

The  Defendant  was  a  partner  in  the  concemi  as  in 
Tatflor  r.  BundeU{a)*  There  three  of  a  nnmber  of  di- 
rectors were  made  Defendants^  and,  being  required  to 
set  forth  a  list  of  documents  relating  to  the  matters  in 
question,  they  set  forth  a  list  of  ail  the  accounts  in  the 
possession  of  themselves  and  of  the  secretary  of  the  com- 
pany in  London^  adding,  that  there  were  other  accounts 
in  the  possession  of  the  company's  agent  in  America ; 
that  they  had  no  power  to  inspect  or  use  the  ac* 
counts  of  the  company,  except  when  sitting  at  the 
board  of  directors,  or  by  an  order  of  the  boards  and 
that  they  had  not  the  permission  of  the  board  to  use  the 
accounts  for  the  purposes  of  the  suit,  and  they  believed 
that  the  directors  declined  to  allow  them  to  use  the 
same,  or  to  give  them  any  further  information  which 
might  enable  the  Plaintiffs  to  prosecute  the  suit.  It 
was  there  held,  that  the  answer  was  insufficient^  as  it 
did  not  state  that  the  Defendants  had  (as  they  lawfully 
might)  applied  to  the  agent  in  America  for  a  list  of  the 
accounts  in  his  possessbn.  In  the  same  case  (6),  it  was 
subsequently  held,  that  where  a  Defendant  is  interrogated 
as  to  the  contents  of  the  books  of  a  company  in  which 
be  is  a  partner,  and  the  question  is  one  which  he  ia 
bound  to  answer  if  he  can,  it  is  no  excuse  for  not  an- 
swering to  say,  that  the  books  are  in  the  custody  of  the 
officer  of  the  company,  and  that  his  partners  will  not 
allow  him  access  to  them ;  for  if  he  has  a  right  to  inspect 
the  documents,  he  is  bound  to  enforce  that  right,  and 
the  Court  will,  if  necessary,  give  him  time  for  that  pur- 
pose* 


(a)  nSmimi,m.mAjCr^i 
Ph.  104. 


{b)  lFhU.S^. 
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pom.  8o»  in  the  Earl  tfGUngaU  v.  Frater  (a),  it  was  1844« 
held  <*  that  in  answer  to  a  bill  seekiog  to  impeach  a  se^ 
ciuityt  and  requiring  the  Defendant  to  set  forth  what 
oommunicationa  passed  between  bis  solicitor  and  agents  ^'^^nsu.. 
in  the  transaction  and  the  Plaintiff*  and  what  letters  were 
written  and  received  and  entries  made  on  the  subject  by 
such  solicitor,  it  is  not  sufficient  for  the  Defendant  to  say 
that  the  solicitor  had  ceased  for  several  years  since  the 
transaction  to  be  his  solicitor  or  agent,  and  that  he  does 
not  know  what  communications  or  entries  they  had  or 
made.  The  Defendanti  if  he  has  not  personal  know-* 
ledge  of  the  facts,  must,  at  least,  shew  that  he  has 
endeavoured  to  acquire  the  information  from  his  agents 
in  the  transaction  in  question." 

Thi  Master  qfilm  Roxxa. 

The  question,  whether  the  Plaintiff  has  a  right  to  sue 
the  Defendant,  or  whether  he  has  a  right,  which  he 
seems  to  doubt,  of  executing  any  decree  he  may  obtain 
against  the  Defendant,  does  not  now  arise.  The  question 
is»  whether,  having  regard  to  the  circumstances. of  this 
case,  the  answer  ought  not  to  be  deemed  sufficient 

It  seems,  that  in  1824,  an  act  of  parliament  passed, 
by  which  a  company  called  "  The  Patriotic  Assurance 
Company  Qf! Ireland**  was  established,  and  in  February 
1826,  the  company  entered  into  a  contract  wjth  the 
Plaintiff's  testator.  The  Plaintiff  now  desires  to  have 
the  benefit  of  that  contract,  and  asks  discovery,  which,  I 
take  it  for  granted,  is  material,  as  it  has  not  been  argued 
to  the  contrary.  The  Plaintiff  being  resident  here,  does 
not  choose  to  go  to  Ireland  where  the  books  are,  and 
where  he  might  sue  the  secretary  and  persons  having 

know- 

(a)  8  Hare,  99. 
C2 
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18i4.  knowledge  of  the  transaction,  but  he  sues  the  Defendant 

^!^'^^'^*'  nere#    Taking  it  for  granted  he  has  a  right  to  do  80» 

V,  the  Defendant  says,  ^^  I  ani  not  a  member  of  thb  com- 

M'DoNNBix.  pj^jjy ,,  J  ^^  ^jjpg  ^  member,  but  have  now  ceased  to  be 

one,  and,  not  being  a  member,  I  have  no  right  of  access 
to  the  company's  books  and  documents : "  to  this  the 
Piainti£f  rejoins,  *^  you  are  bound  somehow  or  other  to 
obtain  the  information."  This  is  not  like  the  case  of 
Taylor  v.  Bunddlj  in  which  the  Defendants  were  exist- 
ing members  and  directors  of  the  company,  and  had  all 
of  them  a  right  of  access  to  the  books,  and  the  means  of 
obtaining  the  discovery  required  from  them.  That  is 
not  the  case  here.  The  only  reasonable  argument  urged 
is  this,  that  the  Defendant  was  a  member  of  the  com- 
pany when  the  bill  was  filed,  and  therefore  had  no  right 
to  divest  himself  of  his  rights  as  a  member  in  the  way 
he  has  done.  That  might  be  true  as  to  equitable  relief; 
but  here  the  question  is  one  of  access  to  the  documents. 
It  may  happen,  that  by  an  act  out  of  Court,  a  Defend- 
ant may  divest  himself  of  the  power  of  giving  dbcovery, 
but  are  you  to  consign  a  man  to  gaol  for  ever,  because 
he  does  not  do  that  which  he  swears  it  is  impossible 
for  him  to  do  ? 

This  is  not  the  case  of  a  partnership,  nor  is  it  one  in 
which  a  party  having  been  a  partner  at  the  time  the 
contract  was  entered  into,  remains  liable  after  his  con- 
nection with  the  partnership  has  ceased.  The  De- 
fendant is  not  now  a  partner;  and  as  it  does  not  ap- 
pear that  he  has  any  legal  means  of  obtaining  the 
information,  the  answer  is  sufficient. 

It  is  said  *'he  may  obtain  the  information  somehow 
or  other,  and  might  file  a  bill  and  obtain  the  inform- 
ation ; "  but  are  not  the  means  of  access  the  same  for 

the 
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the  Plaintiff,  if  he  thought  fit  to  seek  the  information       ISii. 

from  the  proper  officer  ?  '^^■V'^^ 

Ellwand 
r. 

The  other  pomt  is  this,  the  Defendant  was  engaged  in  McDonnell. 
other  proceedings  in  equity,  the  papers  relating  to  which 
the  first  answer  represented  to  be  in  the  hands  of  the 
solicitor;  when  asked  for  further  discorery,  the  De- 
fendant says  they  have  been  mislaid,  and,  after  diligent 
search  by  the  solicitor,  cannot  be  found.  Am  I  to 
send  this  gentleman  to  gaol  because  his  solicitor  has 
lost  the  papers  ? 

One  word  as  to  treating  the  Defendant  as  a  partner. 
It  is  right  that'  all  persons  engaged  in  a  joint  stock 
company  should  be  made  subject  to  the  liabilities  which 
the  law  has  imposed  on  them.  In  this  case  the  act  of 
parliament  contains  a  provision  for  issuing  execution 
against  any  member;  but  to  suppose  that  the  members 
are  in  the  situation  of  common  partners  engaged  in  trade, 
and  subject  to  the  same  liabilities,  is  very  much  to  mis^* 
take  the  matter,  (a)  Here,  the  Defendant,  who  became 
a  partner  after  the  transaction  had  taken  place  but 
during  the  liability,  has  since  ceased  to  be  a  partner. 
Having  been  a  partner  during  the  liability,  it  is  possible 
be  may  be  personally  liable ;  but,  having  ceased  to  be 
a  partner,  he  cannot  be  compelled,  at  the  peril  of  per- 
petual imprisonment,  to  furnish  discovery  which  he 
swears  he  is  unable  to  give.  I  tliink  the  account  he  has 
given  of  the  matter  sufiicient 

Exceptions  overruled* 

a)  See  Barker  ▼•  ButtretSy  7  Beavan,  157. 


c  s 
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The  general 
rule  18,  that  a 
Defendant  is 
bound  to  dis- 
cover all  the 
facts  within 


FLIGHT  v.  ROBINSON. 

THIS  wfts  a  motion  for  the  productioa  of  docttmenta 
admitted  to  be  in  the  Defendants'  poMesston. 

The  Defendants,  Robimon  and  Qittetif  were  the  as- 
hisknowledge,  aigtiQM  of  Sir  Thomas  Champneyst  an  insolvent  debtor. 
ducealFdo*  The  insolvent  being  entitled  to  an  estate  during  the 
cuments  in  his  continuance  of  the  coverture  between  him  and  Lady 

possession,  ^ 

which  are  ma-  Ckangmeys^  the  asstgueesi  on  (be  10th  of  November 
cwe^lf^the^     1888,  put  it  Up  for  sale  by  auction  «  without  reserve,'* 

PlainUff. 
However  dis- 
agreeable it 
xnav  be  to 
make  the  dis- 
closure:— 
however  con- 
trary to  his 
personal  in- 
terests :  T- 


and  the  Plaintiff  FUgftt  became  the  purchaser  ftt  50^000^ 
In  Naoiihber  lSS9f  Sir  Thomas  Champne^s  died,  and  in 
consequence  of  disputes,  the  Defendantsi  on  the  S4th  of 
dpril  1840)  filed  dieir  bill  against  Night  for  a  specific 
performance  of  the  contract  On  the  other  hand,  Nigkit 
on  the  29th  ofCkiober  1840,  filed  this  cross  bill  of  di». 

ho^verlktal   ^^7  tigainst  the  assignees,  for  the  purpose  of  obtaiti- 

to  his  claims, 
he  is  com- 
pelled to  set 
forth,  on  oath, 
all  he  knows, 
believes,  or 
thinks  in  re- 
lation to  the 
matters  in 


ing  a  discovery  of  matters  tending  tb  affect  the  validity 
of  the  contract. 


The  purchaser^  by  his  cross  bill,  insisted,  that  although 
the  property  had  been  sold  ^^  without  reserve,"  still  there 

had 

question. 

The  Court  will  not  order  the  production  of  confidential  communications  between 
solicitor  and  client,  which  took  place,  either  in  the  pfogreit  of  the  suit,  or  with 
reference  to  the  suit  previous  to  its  commencement. 

Confidential  communications  between  attorney,  or  counsel  and  client,  anterior  to 
the  suit,  and  without  reference  thereto,  tife  not  privileged. 

In  a  suit  for  specific  performance,  cases  submitted  to  counsel  subsequent  to  the 
contract,  relating  to  the  sale,  the  objections  taken  by  the  purchaser  to  the  vendors' 
title,  the  steps  tSken  by  the  vendors  to  clear  up  the  objections,  &Ct,  Held  to  be  com- 
munications made  with  reference  to  the  dispute  which  resulted  in  the  litigation,  and 
privileged. 

Communications  between  the  assignees  and  the  Commissioner  of  the  Insolvent 
Debtors'  Court  held  not  privileged. 

Books,  &c.  relating  to  the  matters  in  question,  in  the  possession,  but  the  pro* 
perty,  of  the  Defendant's  solicitors,  not  ordered  to  be  produced. 


BOBIN'SON. 
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had  been  a  reserved  biddings  or  a  conitructive  reserved        1844>* 
bidding  arising  out  of  a  provisional  and  anterior  con-      ^^^^"^ 
tract  entered  into  on  the  ISth  o(  August  1838,  between     _     v. 
the  Defendants,  Sir  71  and  Lindy  Champnet/s  and  Lord 
Mosfyn*     He  ako  insisted  that  there  had  been  puffing 
at  the  sale,  that  the  contract  had  been  abandoned,  and 
that  the  estate  being  vested  in  the  assignees  under  a 
prevbus  insolvency  of  Sir  I%omas  Champneys^  the  De- 
fendants had  no  right  to  sell* 

The  Defendants,  it  appeared,  had  already  been  en- 
gaged in  considerable  litigation  in  respect  of  the  pro- 
perty of  their  insolvent.  Sir  Thomas  Champneys^  in  right 
of  his  wife,  was  entitled  to  a  life  estate  in  real  and  other 
property,  which  came  into  possession  in  183L  In  1827 
Su:  TTumas  had  taken  the  benefit  of  the  insolvent  act, 
and  had  executed  the  usaal  assignment  to  Mn  SturgU 
the  official  assignee.  He  again  took  the  benefit  of  the 
Insolvent  Debtors'  Act  in  August  1835,  under  which 
the  Defendants  had  become  his  assignees.  In  January 
1885,  Lord  Moshfn.  and  others  who  were  entitled  to  the 
estates  in  remainder,  filed  a  bill  against  Sturgis  and 
others  to  have  the  lease  of  part  of  the  settled  property 
renewed,  and  to  compel  the  tenant  for  life  and  the  as- 
signees to  contribute  towards  payment  of  the  renewal 
fine.  This  suit  was,  in  1886,  continued  by  a  supple- 
mental bill  against  the  Defendants. 

Again,  the  legal  estate  of  the  estate  being  outstanding, 
SittrgiSf  in  March  1886,  filed  a  bill  to  recover  the  rents 
of  the  estates  during  the  joint  lives  of  Sir  Thomas  and 
Ladly  Champneyu  Lady  Changmeyst  In  answer  to  the 
bill,  stated,  that  she  had  derived  no  maintenance  from 
her  husband  since  1824,  and  she  claimed  a  settlement 
and  maintenance  out  of  the  rents  and  profits  of  her 
estate.    The  Vice-Chancellor  decided  against  her  claim, 

C  4  but 
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but  It  was  allowed  by  Lord  Ccttenham  on  appeal  {a\  on 
the  7th  of  November  1859. 

The  Defendants  Scbinson  and  GiUetij  bj  dieir 
answer,  admitted  that  they  had  in  their  possession  die 
several  documents  mentioned  in  the  second  schedule, 
relating  to  the  matters  in  the  bill  mentioned ;  but  they 
submitted  that  several  of  the  documents  were  confi- 
dential  and  ought  not  to  be  produced* 

By  a  supplemental  answer,  the  Defendants  classified 
the  documents,  which  they  alleged  to  be  privileged,  as 
follows :  — 


They  said,  that  the  first  class  of  the '  said  docu- 
ments comprised  Nos.  1.  &c.,  and  consisted  of  all 
cases  submitted  prior  to  the  sale  of  the  10th  day  of 
Naoember  1838  to  counsel  and  others,  the  said  Nos.  8. 
and  4.  being  cases  submitted  to  an  actuary  and  an 
auctioneer,  and  all  the  other  numbers  being  cases  sub- 
mitted to  counsel,  on  behalf  of  the  Defendants,  for  the 
opinion  of  such  counsel  or  others,  for  the  guidance 
and  safety  of  the  Defendants,  on  various  matters  con- 
nected with  the  estate  and  interest  of  the  Defendants 
sold  at  such  sale  to  the  Plaintiff,  and  of  the  opinions  of 
counsel  and  others  thereon;  and  this  class  included  all 
statements,  instructions,  and  observations  accompany- 
ing drafts,  briefs,  and  other  papers,  for  the  inform- 
ation and  use  of  such  counsel.  And  the  Defendants 
submitted,  that  all  the  documents  in  the  first  class 
were  privileged  communications,  passing  between  the 
solicitors  of  the  Defendants  and  the  counsel'of  the  De- 
fendants, and  others;  and  that  they  were  privileged  at 

the 

{a)  See  Sturgit  v,  Chawpnct/tt  5  MyL  j-  Cr,  97. 
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the  time  they  were  madey  and  tould  never  lose  that  pro-       1844. 
tec^on. 


That  the  second  class  of  the  said  documents  comprise 
Nos.  36.  &c.y  and  consisted  of  all  cases  submitted,  after 
the  sale  of  the  10th  of  November  18S8,  to  counsel  on 
behalf  of  the  Defendants,  for  the  opinion  of  such  counsel, 
for  the  guidance  and  safety  of  the  Defendants  on  various 
matters  connected  with  the  said  estate  and  interest  of 
the  Defendants  sold  at  such  sale  to  the  Plaintiff,  and  of 
the  opinions  of  counsel  thereon ;  and  this  class  included 
all  statements,  instructions,  and  observations  accompany- 
ing drafts,  brie&,  and  other  papers,  for  the  information 
and  use  of  such  counsel.  And  the  Defendants  sub- 
mitted, that  all  the  documents  in  the  said  second  class 
were  privileged  communications  passing  between  the  so- 
licitors of  the  Defendants,  and  the  counsel  of  the  De* 
fendants,  on  the  very  subject-matter  of  this  suit,  and 
after  the  questions  now  in  litigation  between  the  De- 
fendants and  the  Plaintiff  had  arisen.  And  in  particular 
the  Defendants  said,  that  such  last-mentioned  cases  re- 
lated to  the  sale,  the  objections  by  the  Plaintiff  to  the 
title  of  the  Defendants  to  the  said  estate  and  interest 
sold;  the  different  steps  taken  on  behalf  of  the  De- 
fendants to  clear  up  such  objections  and  to  perfect  their 
title,  and  to  the  proceedings  taken  by  the  Defendants 
relating  to  the  said  estate  and  interest  sold. 

That  the  third  class  of  the  said  documents  comprised 
Nos.  85.  &C.,  and  consisted  of  all  cases  submitted  after 
the  24th  day  of  April  1840  (the  day  of  the  filing  of 
the  original  bill  of  the  Defendants  against  the  Plaintiff), 
to  counsel,  on  behalf  of  the  Defendants,  for  the  opinion 
of  such  counsel,  for  the  guidance  and  safety  of  the  De- 
fendants on  various  matters  connected  with  the  questions 
in  dispute  between  the  Defendants  and  the  Plaintiff  in 

such 
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snch  original  suit,  and  of  the  opinions  of  counsel  thereon ; 
and  this  class  included  all  statements,  instructions,  and 
observations  accompanying  drafts,  briefs,  and  other  pa- 
pers, for  the  information  and  use  of  such  counsel.  And 
the  Defendants  submitted,  that  all  the  documents  in  the 
third  class  were  privileged  communications  passing  be- 
tween the  solicitors  of  the  Defendants  and  the  counsel  of 
the  Defendants,  after  the  actual  commencement  of  the 
litigation  between  the  Defendants  and  the  Pluntiff,  and 
on  the  questions  in  litigation  between  them. 


That  the  Jbufih  class  of  the  said  documents  com- 
prised Nos.  15,  Sec,  and  consisted  of  all  letters  be- 
tween the  Defendants  and  their  solicitors,  and  such, 
letters  respectively  extended  over  the  three  distinct 
periods  of  time  covered  by  the  three  first-mentioned 
classes  of  documents,  and  that  such  letters  related  to 
various  matters  connected  with  the  said  estate  and  in- 
terest of  the  Defendants  sold  at  the  aforesaid  sale  to 
the  Plaintiff;  and  as  to  such  of  the  said  letters  as  were 
written  aller  the  said  sale,  and  before  the  filing  of  the 
said  original  bill  of  the  Defendants,  such  letters  related 
to  the  very  subject  matter  of  this  suit,  and  were  written 
after  the  questions  now  in  litigation  between  the  De- 
fendants and  the  Plaintiff  had  arisen,  and  had  reference 
to  such  questions ;  and  as  to  such  of  the  said  letters  as 
were  written  after  the  filing  of  the  said  original  bill  of 
the  Defendants,  such  letters  were  written  after  the 
actual  commencement  of  the  litigation  between  the 
Defendants  and  the  Plaintiff,  and  on  the  questions  in 
litigation  between  them.  And  the  Defendants  sub- 
mitted, that  all  the  several  letters  comprised  in  the  fourth 
class  were  privileged,  and  ought  not  to  be  produced. 


That  ih^Jifth  class  of  the  said  documents  comprised 
Nos.  9,  &C.,  and  consisted  of  letters  and  written  com- 
munications 
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munieatiotis  from  creditors  under  the  insolirency  of  Sir        1844. 
Tkomas  M,  Champneys  deceased,  and  letters  and  like      ^JT^^*^^ 
communications  from  the  Defendants'  solicitors  to  such  v. 

last-mentioned  creditors,  and  private  memoranda  of  l*^***'''*'*- 
the  Defendants*  solicitors,  of  proceedings  at  confiden- 
tial  meetings  with  such  creditors,  and  cases  for  the 
opinion  of  counsel  on  behalf  of  such  creditors,  and  the 
opinions  of  counsel  thereon ;  and  such  last-mentioned 
letters,  communications,  memoranda  and  cases  extended 
over  the  same  three  periods  of  time  as  the  letters  com- 
prised in  the  fourth  class,  and  related  to  the  like 
matters.  And  the  Defendants  submitted,  that  the  same 
were  equally  privileged  with  the  letters  comprised  in 
the  fourth  class. ' 

That  the  sixth  class  of  the  documents  comprised 
Nos.  8,  &c« ;  atid  consisted  of  letters  passing  between 
the  solicitors  of  the  Defendants  and  Messrs.  Simpson 
and  Moor  (the  solicitors  for  the  provisional  assignee), 
or  the  provisional  assignee  himself,  and  such  letters 
extended  over  the  same  three  periods  of  time  as  the 
letters  comprised  in  the  fourth  class,  and  i-elated  to 
the  like  matters.  And  the  Defendants  submitted,  that 
the  same  were  equally  privileged  with  the  letters  com- 
prised in  the  fourth  class. 

That  the  seventh  class  of  the  said  documents  com- 
prised No.  19.,  and  consisted  of  a  copy  of  the  queries 
to  a  case  for  and  with  the  opinion  of  counsel  thereon,  on 
behalf  of  the  said  provisional  assignee ;  and  such  queries 
and  opinion  related  to  the  several  steps  required  by  the 
said  provisional  assignee  to  be  taken  by  the  Defendants, 
before  he,  the  provisional  assignee,  would  assign  to 
the  Defendants  the  surplus  estate  and  effects  of  the 
insolvent.      And  the  Defendants  submitted,  that  the 
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same  was  equally  privileged  with  the  cases  comprised 
in  the  second  class. 

That  the  eighth  class  of  the  documents  comprised 
Nos.  7.  &c. ;  and  con^sted  of  correspondence  between 
the  said  insolvent  and  Dame  Charlotte  his  wife,  and 
the  Defendants  and  their  solicitors,  and  private  me- 
moranda of  the  Defendants  taken  at  meetings  held  with 
the  said  insolvent  and  his  solicitors;  and  such  cor- 
respondence and  memcH'anda  extended  over  the  first 
and  part  of  the  second  of  the  same  three  periods  of 
time  as  the  letters  comprised  in  the  fourth  class,  and 
related  to  the  like  matters.  The  Defendants  also  said, 
that  their  said  solicitors  were  several  years  previously 
and  up  to  the  time  of  his  death  the  private  solicitors 
of  the  insolvent,  and  his  letters  to  them  were  written 
by  him  to  them  as  his  private  solicitors,  and,  as  such 
private  solicitors,  they  have  such  last-mentioned  por- 
tion of  the  said  correspondence.  And  the  Defendants 
submitted,  that  the  correspondence  comprised  in  the 
eighth  class  was  equally  privileged  with  the  letters 
comprised  in  the  said  fourth  class. 

That  the  ninth  class  of  the  said  documents  comprised 
Nos.  33.  &c.,  and  consisted  of  cases  and  copies  of  cases 
for  and  with  the  opinion  of  counsel  thereon,  on  behalf  of 
Lord  Mostyi  and  Lady  Mostyn^  his  wife,  and  Dame 
Charlotte  Champneys,  and  of  correspondence  between 
their  respective  solicitors  and  the  Defendants'  solicitors; 
and   such  last-mentioned  cases  and  copies  of  cases 
and    correspondence    extended    over  the  same    three 
periods  of  time  as  the  letters  comprised  in  the  said 
fourth  class,  and  related,  and  were  prepared  and  written 
with  reference  to  the  like  matters.    And  the  Defendants 
submitted,  that  such' last^mentioned  cases  and  copies 
of^  cases  for  and  with  the  opinions  of  counsel  thereon 

were 
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were  equally  privileged  with  the  letters  comprised  in 
the  fourth  class. 

That  the  teitth  of  the  said  classes  of  documents  com- 
prised Nos.  81.  &C.  and  consisted  of  a  draft  and  a  fair 
copy  of  a  statement  laid  before  Mr.  Commissioner  Law, 
at  his  request,  by  the  Defendants,  on  their  application 
to  him  for  his  confirmation,  pursuant  to  the  act  of  par- 
liament, of  t'.ie  resolutions  of  the  creditors  authorising 
the  Defendants  to  make  the  cQmpromise  with  Dame 
Charlotte  Champneysj  mentioned  in  the  former  answer 
of  the  Defendants,  and  also  correspondence  between 
the  Defendants'  solicitors  and  Mr.  Commissioner  Law. 
The  Defendants,  as  to  this,  said,  that  the  Commis- 
sioner required,  for  his  own  guidance  in  the  matter 
Cff  such  confirmation,  to  be   furnished  with  a  state- 
ment of  all  the  diflSculties  and  objections  present  and 
prospective  affecting  the  estates   and  interests  of  the 
Defendants  as  assignees,  and,  in  consequence  thereof, 
the  said  statement  and  correspondence  contained,  for 
the  information  and  consideration  of  the  Commissioner, 
confidential  remarks  upon  the  di£Bculties  under  which 
the  Defendants  laboured  in  clearing  up  the  alleged 
otyections  of  the  Plaintiff  to  their  title,  and  their  ex- 
pectations respecting  this  suit  which  was  not  then  in- 
stituted.   And  the  Defendants  said,  that  a  production 
of  this'  statement  and  correspondence  would  give  to 
the  Haintiff  a  discovery  of  most  private  and  confidential 
matters  on  the  subject  of  the  litigation  subsisting  be- 
tween them,  and  which  confidence  the  Defendants  were 
compelled  to  repose  in  the  said  Commissioner.     And 
the  Defendants    submitted,   that  such   last-mentioned 
statement  and  correspondence  were  equally  privileged 
with  the  letters  comprised  in  the  said  fourth  class. 
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That 
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'^fTv'*^^      Nos,  87.  &c.,  and  consisted  of  the  bills  of  poita  and 
V.  the  several  books,  journals,  ledgers,  and  other  books 

BoBiNsoN*  ^f  ^j^^  Defendant*'  loUcitor^s  and  such  last^'inentioped 
class  extended  over  the  same  three  periods  of  time 
as  the .  letters  comprised  in  the  said  fourth  class»  and 
rdated  to  the  like  matters*  As  to  these  the  Defend* 
ants  said|  that  the  bills  of  costs  contained  statements 
of  the  business  done  by  their  solicitors  for  the  De^ 
fendants,  and  the  occasions  and  necessities  for  such 
business,  so  that  the  said  bills  of  costs  might  be  in-» 
telligible  on  the  &ce  of  them,  and  justify  the  business 
done,  and  the  charges  made ,-  and  therefore  production 
of  the  said  bills  of  costs  would  give  to  the  Plaintiff  a 
discovery  and  explanation  of  all  the  confidential  busi* 
ness  done  by  their  solicitors,  in  respect  of  the  very 
subject  of  litigation  now  subsisting  between»  and  the 
questions  now  at  issue  and  in  dispute  between,  the 
Defendants  and  the  Plaintiff.  That  the  several  letter 
books,  journals,  ledgers,  and  other  hooka  were  not  the 
property  of  the  Defendants,  but  were  the  property  of 
the  Defendants'  solicitors,  and  such  books  contained 
entries  and  memorauda  and  statements  of  confidential 
communications  between  the  Defendants  and  their  so- 
licitors. And  the  Defendants  submitted>  that  such  last* 
mentioned  statements  were  equally  privileged  with  the 
letters  comprised  in  the  fourth  class* 

That  the  twelfth  class  of  the  said  documents  com* 
prised  Nos.  439.  &c„  and  consisted  of  letters  passing 
between  the  Defendants'  solicitors  and  Mr.  Krisall  the 
solicitor  of  the  Chester  and  Crewe  Railway  Company 
and  other  persons,  in  relation  to  a  contract  entered 
into  between  the  Defendants  and  the  company  for  the 
sale  to  them,  in  pursuance  of  their  act  of  parliament, 

of 
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of  a  portion  of  the  estates  and  prembes  in  the  Plaintiff's 
bill  oientionedy  and  of  a  copy  of  a  case  submitted 
to  counsel  for  his  opinion  on  behalf  of  the  companyi 
with  the  opinion  of  counsel  thereon.  And  the  De* 
fepdaots  submittedi  that  the  communications  made  by 
such  documents  in  the  twelfth  class  were  confidential 
at  the  time  they  were  so  madci  and  were  then  privileged^ 
and  that  they  could  never  lose  that  privilege* 

And  they  saidi  that,  in  addition  to  the  several  rea- 
sons thereinbefore  set  forth  for  resisting  the  production 
of  the  several  classes  of  documents  thereinbefore  men^ 
tionedf  there  was  this  further  reasoui  and  so  the  De» 
fendants  believed  it  would  appear  by  a  comparisQU  of 
dates,  tiat  from  a  "period  prior  to  the  dates  qfih$  eartteet 
of  the  said  documents^  dawn  to  this  very  timet  ^A^<  ^^ 
been  a  constant  uninterrupted  state  qf  litigation  emtirkg 
in  the  Court  between  the  Defendants  and  other  persons  in 
respect  of  the  estate  and  interest  of  the  Defendants^  9$ 
assignees^  and  the  whole  of  such  documents  came  into  exists 
ence  with  reference  tOy  and  in  respect  qf^  the  matters  so  in 
litigation. 

• 

A  motion  was  now  made  for  the  production  of  all 
the  above  documents. 

Mr.  G.  Turner  and  Mr.  Eogers  for  the  Plaintiff. 
Mr.  Kinderslmf  and  Mr.  Chandless  for  the  Defendants. 

The  proceedings  in  Sturgis  v.  Champneys  {a)  and 
Yewens  v.  Robinson  (&],  and  the  following  cases,  were 
referred  to:  — 
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Radcliffe  v.  Farsman  (a).  Stanhope  y.  Roberts  (6),  Tay^ 
lor  T.  Mibier  {c\  Richards  v.  Jackson  {d)j  Glegg  t. 
Legh  (e).  Walker  v.  Wildnian  {g\  Hughes  v.  Biddulph  {h\ 
VetU  V.  Pacey  (j),  Garland  v.  Scott  (*),  Newton  v.  JB^rw^ 
,/Eird  (/),  Bolton  v.  Corporation  of  Liverpool  (m),  Greenough 
V.  GaskeU  (n),  Sawyer  v.  Birchmore  (o),  Bellwood  v. 
fVetherall  (p).  Storey  v.  Zior//  George  Lennox  {q\  Knight 
V.  Marquis  of  Waterford  (r),  Desborough  v.  Bawlins  («), 
Mof  V.  Northef*n  and  Eastern  Railway  Company  (/), 
Greenlaw  y.  Aiii^(u)y  Banah/ne  v.  Leader  (x)^  Combe 
V.  Corporation  of  the  City  qf  London  (y).  Herring 
V.  Qobery  (z)j  Jones  v.  Pa^A  (a  a),  Claggett  v.  Phillips  (£&), 
Bunbury  v.  BmAury  (ec).  Curling  v.  Perring  (dd)^  Z/noe/- 
^  V.  Badeley  {ee\  Lord  fValsingham  v.  Goodricke  {gg)t 
Preston  v.  C8rr(AA),  5mfM  v.  Z)t/i(^  ij/"  Beaufini  (tf), 
Mitforis  Pleading  by  Jeremy  {kk).  Potts  v.  .^l(2air  (//), 
Kynaston  v.  JBos^  /miia  Company  {mm\  Earl  of  Falmouth 
y.Moss{nn\  Firkimy. Lowe (00)9  Taylor v.Runddl  (pp), 
Atkyns  V.  Wright  {qq\  City  qf  London  ▼•  TAomson  (rr), 

Bwrrell 


(a)  2  l^ro.  P.  (7.514. 

(6)  2  ii/;t.  214. 

(c)  11  Fe*.  41. 

(</)  18  /M.  474. 

(1?)  4  jlf«/.  193. 

(g)  6  /(irui.  47. 

(;&)  4  AifM.  190. 

(t)  /^.  195. 

{k)  5  5iiN.  396. 

if)  You,  377. 

(in)  3  &m.  467.  i9.  C  on  ap- 
peal, 1  Jfy£i  4*  ^^  8«- 

(n)  1  JI/^iL  4*  JT.  98. 

(0)  3  Ilnd.  572. 

(p)  1  yotf.  4*  C.  jExcA*  211. 

(9)  1  Keen^  341.  5.  C  on  ap- 
peal, 1  Myl.  4*  Cr.  SSS. 

(r)  2  You.  4-  C*.  £jrcA.  30. 

(«)  3  3fy.  ^  Cr.  522. 

(/)  2  i>«i,  76.  S.  C,  on  ap- 
peal, 3  Jfy.  4*  Cr.  355. 


(ti)  1  ^MP.  137. 
(jr)  10  Sim.  230. 
(j^)  1  You.  4*  C.  iV;  C.  631. 
(z)  1  PA.  91. 
{a  a)  /M.  96. 

(66)  a  You.  4^  CoU.  (C.  C)  82. 
(re)  2  BeavaUy  173. 
(</</)  2  MtfL  4>  X.  380. 
(tfe)  1  Httre^  527. 
(^g)  3  Hare^  122. 
(A/i)  1  ybv.4>  J.  175. 
(it;  1  Hare^  507. 
\kk)  Page  306. 
(//)  3  iSimnu/.  268.  n. 
{mm)  Ibid.  248. 
(fifi)  1 1  Price,  455.,  1  PhUHpps 
on  EwL  1 75. 
(00)  MLel.  73. 
ip  p)  I  Ph.  222. 
iqq)  14  Kei.211. 
(rr)  3  SwomL  265.  D. 


CASES  IN  CHANCERY. 


33 


Bmrdl  x.  HfkAoUon  (a),  NeaU  v.  Latimer  (i),  BUgh  v. 
Benon  {c\  Adams  v.  Fisher  {d)f  Phillips  v.  Evans  {e\ 
W^ram  on  Hiscoverif.  (g) 

The  Master  <ifthe  Rous  reserved  judgment 
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The  Master  qftke  Rolls. 

In  this  case  a  motion  was  made  for  the  production  oP 
papers  bjr  the  answer  admitted  to  be  in  the  possession 
of  the  Defendants. 

The  Defendants,  admitting  they  have  in  their  posses-* 
sioD  several  papers  relating  to  the  matters  in  question  in 
the  caosc^  say,  that  many  oF  such  papers,  being  in 
Mimber  472.,  are  of  a  confidential  nature,  and  they 
have  divided  such  papers  into  twelve  classes,  and  submit 
tiiatf  for  the  several  reasons  stated  as  to  each  of  the 
twelve  ciasaes,  the  Defendants  ought  not  to  be  required 
to  produce  any  of  the  papers  or  documents  therein 
comprised. 

It  is  admitted  that  the  papers  relate  to  the  matters  in 
question,  and  it  is  not  denied  that  they  may  be  material 
to  the  case  of  the  Plaintiff;  but  it  is  alleged,  that  they 
are  privileged  communications,  and  for  that  reason, 
that  the  Defendants  ought  to  be  protected  from  pro- 
ducing them. 

According  to  the  general  rule  which  has  always  pre- 
vailed in  this  Court,  every  Defendant  is  bound  to  dis- 
cover all  llie  facts  within  his  knowledge,  and  to  produce 

aU 


July  31. 


(«)  1  MyL  4-  AT.  680. 
(6)  2  roil.  4*  C<dl.{Bxch.)  957. 
4  C/.  4*  Fin.  510.,  11  Blu  lis. 
(c)  7  Prict,  205. 

Vol.  VIII. 


((f)  S  Keen^  754.,  and  5  Myh 
^  Cr.  526. 

{e)  2  You.  tlCoU.  (C.  C.)  647r 
(g)  Page  275. 
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all  documents  in  his  possession  which  are  material  to 
the  case  of  the  PlaintiflT.  However  disagreeable  it  may 
be  to  make  the  disclosure,  however  contrary  to  hb  per** 
sonal  interests,  however  fatal  to  the  claim  upon  which 
he  may  have  insisted,  he  is  required  and  compelled,  under 
the  most  solemn  sanction,  to  set  forth  all  he  knows, 
believes,  or  thinks  in  relation  to  the  matters  in  ques- 
tion. .  The  Plaintiff  being  subject  to  the  like  obliga- 
tion, on  the  requisition  of  the  Defendant  in  a  cross  bUl, 
the  greatest  security  which  the  nature  of  the  case  is 
supposed  to  admit  of  is  afforded,  for  the  discovezy  of  all 
relevant  truth,  and  by  means  of  such  discovery,  this 
Court,  notwithstanding  its  imperfect  mode  of  examining 
witnesses,  has,  at  all  times,  proved  tq  be  of  trans- 
cendent utility  in  the  administration  of  justice.  It  need 
not  be  observed,  what  risks  must  attend  all  attempts  to 
administer  justice,  in  cases  where  relevant  truth  is  con- 
cealed, and  how  important  it  must  be  to  diminish. those 
risks,  and  that  if  there  be  any  cases,  in  which,  for  pre- 
dominant reasons,  parties  ought  to  be  permitted  or  to 
be  held  privileged  to  conceal  relevant  truth,  those  caaea 
ought  to  be  strictly  defined,  and  strictly  limited  by 
authority. 


In  this  case  I  have,  on  the  one  hand,  been  reminded 
of  the  vast  importance  of  maintaining  the  Plaintiff's 
right  to  the  discovery  of  all  the  relevant  facts  within 
the  knowledge  of  the  Defendants,  and  of  all  the  docu- 
ments by  which  those  facts  may  be  manifested,  and  I 
am  urged  not  to  extend  the  exceptions  to  the  exercise  of 
that  right  further  than  I  am  compelled  to  do  by  authority. 
On  the  other  hand,  I  am  reminded  of  the  authorities 
which  have  declared,  that  the  Defendant  is  not  to  be 
compelled  to  disclose  communications  made  in  pro- 
fessional confidence:— that  the  protection  of  profes-* 
sional  communications  necessarily  infringes  upon  and 
induces  exceptions  to  the  Plaintiff's  right  to  discovery, 

and 
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and  Chen  I  am  urged  to  give  to  those  exceptions  the 
full  extent  which  is  warranted  by  the  principle  on  which 
they  are  foanded. 

This  might  be  practicable,  if  the  principle  on  which 
the  exceptions  are  founded  were  in  itself  clear. 

The  arguments  which  have  been  used  in  some  late 
cases,  seem  (as  was  observed  by  the  counsel  for  the 
Plaintiff)  to  have  assumed,  that  concealment  of  the 
troth  was,  under  the  plausible  names  of  protection  or 
privilege,  an  object  which  it  was  particularly  desirable 
to  secure,  forgetting,  as  it  would  seem,  that  the  prin«- 
ciple  upon  which  thb  Court  has  always  acted,  is  to 
promote  and  compel  the  disclosure  of  the  whole  truth 
relevant  to  the  matters  in  question,  and  that  every 
exception  requires  a  distinct  and  sufficient  justification. 
It  is  singular,  that  it  should  have  become  necessary  to 
observe,  that  cases  of  discovery  from  Defendants  in 
Courts  of  Equity  which  are  the  only  cases  now  under 
consideration,  relate  to  the  admissions  of  parties,  and  not 
to  the  testimony  of  witnesses ;  that  they  are  not  cases  in 
which  parties  in  all  courts  are  held  entitled  to  insist  (as 
their  own  privilege)  that  their  legal  advisers  shall  not  be 
permitted  to  disclose  confidential  communications ;  nor 
cases  in  which  parties  are  sued  for  penalties,  prosecuted 
for  crimes,  or  exposed  to  personal  or  political  oppres- 
sion. Above  all,  they  are  not  cases,  in  which  pre- 
sumptions in  favour  of  the  Defendant  are  to  be  carried 
so  far,  as  to  exempt  bim  from  the  obligation  to  answer 
on  his  own  oath,  till  a  title  to  relief  has  been  proved 
against  him.  In  this  Court,  the  only  case  to  be  made 
out  against  the  Defendant  may  rest  within  his  own 
knowledge.  The  Plaintiff  may  know,  or  be  able  to 
prove  nothing  which  justifies  more  than  mere  suspicion, 
and  yet  the  Defendant  must,  on  his  oath^  disclose  the 
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1844.       truth.     The  cases  are  often  snch,  that  they  are  only  to 

^^^^^^"^    be  ascertained  by  a  discovery  to  be  obtained  from  the 
Flight  ^  '      , 

«.  Defendant  alone,  and  in  which,  it  is  plain,  that  the  con- 

Robinson,  cealment  is  against  conscience  and  good  faith.  I  own 
that  it  is  difficult  for  me  to  comprehend,  how  it  is  pos- 
sible to  apply  to  such  cases,  the  rules  which  are  applied 
to  cases  totally  different.  An  innocent  man,  falsely 
accused  of  fraud,  will  scarcely  be  desirous  of  conceal- 
ing the  facts,  which  he  may  have  stated  to  his  legal 
adviser  for  the  purpose  of  obtaining  legal  protection  to 
which  he  is  justly  entitled.  A  man  engaged  in  a  scheme 
of  fraud  will  be  very  unwillmg  to  disclose  the  statement 
of  facts,  which  he  may  have  made  to  his  1^1  adviser  for 
the  purpose  of  better  enabling  him  to  conceal  or  to  secure 
and  enjoy  the  fruits  of  his  fraud ;  and  it  b  a  question^ 
which  I  would  willingly  submit  to  the  consideration  of 
those  who  have  to  decide  upon  cases  of  this  kind,  whether 
the  interests  of  society  and  of  justice,  or  the  honour  and 
utility  of  the  legal  profession,  which  are  so  closely  bound 
up  with  those  interests,  are  more  or  less  likely  to  be  pro* 
moted,  by  the  author  of  the  fraud  being  compelled  to 
disclose,  or  permitted  to  conceal,  the  &ct  of  his  own 
admissions  contained  in  such  a  statement  of  facts? 

'  Considering  the  importance  of  having  the  real  truth 
of  every  case  known,  and  laying  aside  the  inferences 
which  appear  to  hare  been  deduced  from  several  cases 
which  do  not  bear  upon  the  question,  I  own  that  I  have 
found  great  difficulty  in  discovering  any  well-grounded 
principle,  upon  which  the  exceptions  to  the  general  rule 
of  discovery  can  be  said  to  rest ;  and  under  these  cir- 
cumstances, whilst  I  am  bound  by  the  decisions,  and 
submit  to  them  with  the  respect  which  is  due,  I  am 
unable  to  deduce  from  them  a  principle,  which  I  can 
consider  as  a  satisfactory  guide  to  their  application  to 
other  cases  which  do  not  fall  within  the  direct  scope  of 

their 
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tbeir  authority,  and  therefore  it  is,  that  in  the  present 
case  I  must  aflTord  the  protection,  as  iv  is  called,  to  the 
extent  in  which  protection  has  hitherto  been  afforded 
by  the  Lord  Chancellor  in  similar  cases,  but  no  further. 

In  the  cases  of  Hughes  v.  Biddulph  (a),  Vent  t.  Pa-' 
cey  (ft),  and  Garland  v.  Scott  (c),  it  was  determined,  that 
the  Defendant  should  not  be  compelled  to  produce  such 
confidential  communications,  made  merely  in  the  relation 
of  solicitor  and  client,  as  had  taken  place  either  during 
the  progress  of  the  suit,  or  with  reference  to  the  suit 
previously  to  its  commencement,  or  a  direction  to  his 
solicitor  to  take  the  opinion  of  counsel  upon  a  matter 
then  in  question,  and  which  afterwards  became  the 
subject  of  a  suit. 

BdUon  V.  The  Corporation  qfLdverpoU  {d)  was  a  cross 
bill  in  aid  of  the  Plaintiff's  defence  to  an  action  brought 
against  him  by  the  Defendants  in  equity,  and  it  was  de- 
termined, that  the  Defendants  in  equity  should  not  be 
compelled  to  produce  cases  and  statements  submitted  to 
counsel,  which  had  been  prepared  in  contemplation  of, 
and  with  reference  to  the  action  and  suit. 


1844. 


Fliort 

V. 
ROBIN'SOK. 


In  Nias  v.  The  Northern  and  Eastern  Raihcay  Com" 
pamf  (e)j  the  Lord  Chancellor,  whilst  he  expressed  his 
approbation  of  BoIUm  v.  The  Corporation  of  Liverpool^ 
referred,  without  disapprobation,  to  its  having  been 
held,  that  cases  long  before  stated  for  the  opinion  of 
counsel  relative  to  the  matters  subsequently  brought 
into  contest,  would  not  be  protected  under  the  privilege 
of  professional  advice  and  confidential  communications. 

These 


(a)  4  Rmu.  190. 
(6)  4i;ttM.  19S. 
(c)  3  Sn.  396. 


((f)  3  Sim.  467.,   1  Myl.  ^  K. 


88. 


(r)  3  M^  ^  Cr.  357. 
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1844.  These  are  the  cases  which  it  is  my  duty  to  consider 

^^^^^^     as  authorities,  aiid  according^  to  which  I  am  bound  to 
Flioht  .       ° 

«w  act  to  the  best  of  my  ability. 

Robinson. 

• 

I  am,  therefore,  not  to  order  the  Defendants  to  pro- 
duce documents  which  are  properly  to  be  considered 
as  confidential  communications  made  between  solicitor 
and  client,  and  which  took  place,  either  in  the  progress 
of  the  suit,  or  with  reference  to  the  suit  previously  to  iu 
commencement. 

In  this  case,  the  Defendants  Robinson  and  GiUett  were 
the  assignees  of  an  insolvent  debtor,  Sir  Tkomcts 
Champneys.  In  the  character  of  assignees,  they  were 
involved  in  and  exposed  to  much  litigation,  and  it  was 
their  duty  to  act  with  great  caution,  and  under  advice. 
On  the  10th  of  November  1838,  they  put  up  the  estate 
now  in  question  to  sale,  and  the  PlaintiflT  Flight  became 
the  purchaser,  and  then,  for  the  first  time,  had  any  in*- 
terest  in  the  property.  On  the  24th  of  April  1840,  and 
in  consequence  of  disputes  which  had  arisen,  Robinson 
and  GiUett  filed  their  original  bill  against  Flight  for  a 
specific  performance  of  the  agreement,  and  on  the  29th 
of  October  1840,  Flight  filed  this  bill  for  a  discovery  of 
matters  to  affect  the  validity  of  the  agreement. 

The  first  class  of  papers  now  in  question,  with  the 
exception  of  the  papers  Nos.  S.  and  4.  may,  perhaps,  be 
assumed  to  consist  of  confidential  communications  be- 
tween attorney  or  counsel  and  client ;  but  they  did  not 
take  place,  either  in  the  progress  of  the  suit,  or  with 
reference  to  the  suit  previously  to  its  commencement. 
They  are  properly  distinguished,  as  having  taken  place 
'  before  the  10th  day  of  November  1888,  the  day  on 
which  the  relation  of  vendor  and  purchaser  arose  be- 
tween the  Defendants  and  the  Plaintiff.  The  De- 
fendants being  in  ciixumstances  of  hazard  and  responsi- 
bility 
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bility  in  their  management  of  the  estate,  for  their  own 
security  and  protection  made  statements  for  the  opinion 
of  counsel,  and  allege  them  to  be  privileged  communi- 
cations, which,  in  one  sense^  they  are,  for  their  attorney 
would  not  be  permitted  to  disclose  them,  but  they  are 
not,  in  my  opinion,  so  privileged  as  to  protect  the  De- 
fendants themselves  from  discovering  them  in  answer  to 
the  PlaintiTs  biU. 


1844. 


Flight 

V, 
BoBUfSOH. 


As  to  the  second  class,  the  Defendants  say,  that  the 
cases  therein  mentioned  relate  to  the  sale  to  the  Plaintiff, 
the  objections  taken  by  the  Plaintiff  to  the  Defendant's 
title,  the  steps  taken  by  the  Defendants  to  clear  up  the 
objections,  and  so  on ;  aiid  I  think  that  I  must  consider 
these  cases  as  communications  made  with  reference  to 
the  dispute  which  resulted  in  the  present  litigation. 
The  third  class  consists  of  cases  laid  before  counsel  in 
the  progress  of  the  cause,  with  reference  to  the  matters 
in  dispute.  Nothing  appears  to  roe  more  frivolous,  than 
to  suppose  that  truth  and  justice  can  be  promoted  by 
concealing  the  cases  mentioned  in  the  second  class,  or 
that  the  protection  afforded  can  produce  any  thing  but 
aggravated  suspicion  and  prolonged  litigation  and  ex- 
pence;  but  I  think  that  they,  as  well  as  the  papers  in 
the  third  class,  are  within  the  rule  which  gives  this  pro- 
tection, and  that  the  Defendants  are  not,  according  to 
the  rule^  to  be  compelled  to  produce  them. 


As  to  the  fourth  class,  I  think  that  the  Defendants 
are  bound  to  produce  such  letters  as  were  written  prior 
to  the  sale ;  the  other  letters  are,  I  think,  within  the  rule 
of  protection,  provided  they  were  written  merely  in  the 
relation  of  solicitor  and  client.  If  they  were  written  in 
the  relation  of  principal  anci  agent  for  effecting  the  sale, 
I  think  that  they  would  not  be  within  the  rule  of  pro- 
tection. The  maswev  is  not  «o  distinct  as  it  ought  to  be ; 
and  if  there  be  any  doubt  as  to  the  fact,  I  will  give  the 
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Defendants  leave  to  file  an  affidavit  to  explain  the  mat* 
ter  more  fully. 

I  am  of  opinion,  that  the  Defendants  are  bound  to 
produce  all  the  documents  in  the  5th,  6th,  7th,  8th, 
9th,  10th,  and  12th  classes.  Commonications  with  the 
insolvent,  or  his  creditors,  or  his  wife,  or  solicitor,  nie« 
moranda  at  meetings  of  the  creditors,  and  cases  on  their 
behalf,  do  not  appear  to  me  to  fall  within  any  rule  of 
professional  confidence,  which  can  be  considered  bb 
having  relation  to  the  matters  in  question  in  this  case; 
And  it  does  not  appear  to  me,  that  any  commonication 
made  to  Mr.  Commissioner  Law  can  be  considered  bb  a 
professional,  or  even  a  confidential,  communication  of 
any  kind. 

As  to  the  eleventh  class,  I  think  that  the  Defendants 
ought  to  produce  such  bills  or  parts  of  bills  of  costs  of 
thrir  solicitor  as  relate  to  the  matters  in  question,  or  to 
the  documents  which  they  are  ordered  to  produce,  but 
not  any  others  or  other  parts ;  and  I  do  not  think  that 
they  are  to  be  ordered  to  produce  their  solicitors*  books, 
whether  letter  books,  journals,  ledgers,  or  others. 

Order  the  Defendants  to  produce  the  papers  and 
documents  comprised  in  classes  1.  5,  6,  7,  8,  9,  10.  19. 
Such  letters  in  class  4.  as  were  written  before  the  lOfh 
ot  Naoember  1838,  and  such  other  letters  therein  com- 
prised as  the  Defendants  shall  not,  by  affidavit,  state  to 
have  been  written  between  the  Defendants  and  their 
solicitor,  merely  in  the  relation  of  solicitor  and  dient, 
and  such  bills  and  parts  of  bills  of  costs  as  relate  to 
business  done  before  the  10th  of  November  1888,  or  to 
the  documents  which  the  Defendants  are  hereby  ordered 
to  produce. 

KoTE. — Sec  Holmei  v.  Baddtley^  1  PhOSph  476.,  rerening  the 
decibion  below,  6  Beavan^  5S1. 
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GODDARD  V.  SMITH.  jl%  so. 

THE  bill  io  this  case  prayed  the  common  injunc*  An  answer 
"  was  found  in- 

ttOD.  suflBcient.  On 

the  following 
day  the  Plain- 

The  Defendant  put  in  his  answer  to  the  bill,  which  tifT obtained 
was  found  insufficient  on  the  24th  of  il%  1 844.  amend^and 

that  the  De- 

On  the  S5th  of  Ma^f  the  Plaintiff  obtained  an  order  answo^  t^'^ 
to  amend,  and  that  the  Defendant  might  answer  the  ex-  exceptions 
ceptions  and  amendments  together,  the  Plaintiff  under-  mente  to- 
taking  to  amend  within  three  weeks,  and  on  the  same  p^^^  under- 
day,  he  obtained  an  order  for  the  common  injunction.       amend  within 

three  weeks ; 

on  the  same 

On  the  27th  of  Mca/f  the  Plaintiff  gave  notice  of  ^f^y  he  ob- 
motion  to  extend  the  injunction  to  stay  trial.     The  mo-  common  in- 
tion,  which  was  supported  by  the  usual  affidavit,  was  junccjon.    A 

_    ,  ^"^  "^  few  days  after 

now  made  by  he  moved  to 

extend  the  in- 
junction to 
Mr.  Kinderdey  and  Mr.  Hallett^  who  argued  that  the  stay  trial 

Defendant  was  in  default  upon  the  Master's  report,  that  pro!^*Jding** 
the  Plaintiff,  thereupon,  became  entitled  to  the  common  was  regular, 
injunction,  and  that  the  Orders  of  May  1839  did  not  lion  ^^  ^' 
apply  to  such  a  state  of  circumstances.    That,  having  granted. 
obtained  the  common  injunction,  and  the  Defendant 
remainiiig  in  default,  the  Plaintiff  was  entitled  to  have 
it  extended  to  stay  trial. 

Mr.  Turner  and  Mr.  Elwin^  contra.  The  common 
injunction  can  only  be  obtained  while  the  Defendant  is 
in  default.  By  amending  the  bill  the  Defendant  has 
ceased  to  be  in  default.  The  Defendant  will  be  unable 
to  put  in  his  answer  until  the  Plaintiff  has  amended  his 

bill. 
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bill,  and  during  three  weeks  he  may  be  prevented  going 
on  with  his  action  by  the  Plaintiff's  deky  in  not 
amending. 

Under  the  Orders  of  the  9th  of  Mcy  18S9  {a\  the 
Plaintiff  ought  to  have  undertaken  to  amend  within  a 
week,  and  the  order  to  amend  oaght  to  have  been  ob- 
tained *'  without  prejudice  to  the  injunction." 

Adney  v.  Flood  (6),  Dipper  v.  Durant  (c),  Ferrand  v. 
Hamer{d)y  Simes  v.  iyuff(e)y  Martin  v.  Morilock{g\ 
Sirat/ord  v.  Lexms  (^),  and  Stratford  v.  Cooke  (t)^  were 
cited ;  and  see  Archer  v.  Hudson  {k\  MeUor  v.  Cress- 
well  {l\  Brawn  v.  Reina  (m),  Lee  v.  Bavenscr^.  (n) 

The  Masteb  of  the  Rolls  said,  that  the  Master's  re- 
port, finding  the  answer  insufficient,  placed  the  Defend- 
ant in  default,  and  that  he  could  not  assent  to  the 
proposition,  that  the  Defendant  ceased  to  be  in  default 
by  the  Plaintiff's  obtaining  the  order  to  amend;  that 
the  Vice-Chancellor  of  England  had  already  decided, 
under  similar  circumstances,  that  the  proceeding  was 
regular,  and  that,  concurring  in  the  decision  of  the 
yice*Chancellor,  he  must  make  the  order  extending  the 
injunction. 


(a)  Ord.  Can.  1J5, 156. 

ib)  I  Mad.  449. 

(c)  5  Mer.  465. 

{d)  4  MsfL  Sr  Cr.  145. 

{e)  8  Sim.  87a 

(g)  1  NeudafuTi  Prac,  356. 


ih)  r.  C.  E.  22d  May  1844. 

(i)  V.  C.  E. 

(*)  6  Beav.  474.' 

(I)  S  Jlfy/.4- JT.  616. 

(m)  5  You.  Sf  J.  989. 

(ft)  6  Sim,  474. 
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AMBROSE  V.  DUNMOW  Union.  Juiy  lo. 

TTNDER  a  commissicm  issued  out  of  this  Court  for  Commis- 
^^    the  examination  of  witnesses,  5.  Adcock  and  C.  H.  examination 
Cooper  were  nominated  commissioners.  They  proceeded  of  witnesses, 

*^        ^  ,  ,      .  restrained 

to  examine  the  witnesses,  and  having  completed  the  from  prose- 
examination,  they  sent  in  to  the  solicitor  the  account  of  ^^^°q  aUaw 
their  fees,  the  former  claiming  about  78/.  and  the  latter  for  the  re- 
^fLf  besides  taVem  bills  amounting  to  41/.  fi^^'and  a  re^ 

ference  made 
_. ,  .  4.  ,  1  _    to  the  Master 

Disputes  arose  as  to  the  amount  of  these  charges,  and,  to  ascertain 

In  particular,  as  to  the  charge  for  each  commissioner  of  ^"Jf  "^^  **"® 

three  guineas  a  day,  besides  travelling  expences.     The 

solicitor  of  the  Plaintiff  insisted  that  two  guineas  was 

the  proper  charge. 

Hie  amount  claimed  not  having  been  paid,  the  com* 
missioners  brought  an  action  at  law  against  the  Plaintiff 
in  the  cause  for  the  recovery  of  the  amount.  The 
Plaintiff  thereupon  offered  to  pay  the  amount,  on  the 
commissioners  undertaking  to  refund  such  part  as  might 
be  disallowed  on  taxation;  but  this  proposal  was  de- 
clined, and  judgment  was  suffered  to  go  by  default. 

It  was  now  moved,  on  behalf  of  the  Plaintiff,  that 
the  commissioners  might  be  restrained  from  proceeding 
in  the  action,  and  for  a  reference  to  the  Master  to  ascer- 
tain  what  fees  were  due  to  the  commissioners. 

Mr.  Turner  and  Mr.  Walpcle^  for  the  Plaintiff,  ar- 
gued, that  the  Court  would  not  permit  commissioners, 
whO)  like  the  examiners,  were  officers  of  the  Court,  to 

take 
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take  proceedings  at  law  for  the  recovery  of  their  keSf 
and  that  the  proper  mode  of  ascertaining  the  amount 
payable  to  them»  was  by  reference  to  the  Master.  Thus 
in  Blunddl  v.  Gladstone  {a\  it  was  held  that  **  the  Court 
will  restrain  commissioners  for  examining  witnesses  from 
bringing  an  action  for  their  fees  against  a  solicitor  in  the 
cause,  and  will  refer  it  to  the  Master  to  ascertain  what 
is  due  to  them."  And  In  the  Matter  of  tVeaver  {b)f 
<*  an  order  was  made  to  restrain  an  action,  brought  by 
an  auctioneer  against  the  solicitor  in  a  lunacy,  for  the 
amount  of  his  bill  for  appraising  and  sellmg  property 
belonging  to  the  lunatic,  such  sale  having  been  made 
under  the  authority  of  the  Court,  and  the  auctioneer 
having  acted  on  the  instructions  of  the  solicitor,  and 
with  the  sanction  of  the  Master  before  whom  he  had,  at 
first,  carried  in  his  claim ;  and  a  reference  was  directed 
for  the  purpose  of  ascertaining  what  would  be  a  proper 
sum  to  be  allowed  him  on  that  account.'' 


Mr.  RoupeUj  contrh^  argued  that  the  cases  cited  did 
not  apply ;  for  in  those  instances,  the  action  at  law  had 
been  brought  against  the  solicitor,  an  officer  of  the 
Court,  whom  the  Court  would  therefore  protect,  and 
not  against  the  PlaiutiflP,  as  in  this  case. 


That  it  would  be  extending  the  principle,  if  the  Court 
were  to  prevent  the  commissioners  availing  themselves 
of  their  legal  right  (c)  to  recover  what  was  lawfully  due 
to  them.  He  also  argued,  that  the  Plaintiff,  by  his 
course  of  conduct,  had  acquiesced,  and  disentitled  him- 
self to  the  interference  of  this  Court. 


(a)  9  5tiM.  455. 

{h)  3  M^.  i  Cr.  441< 


The 

{c)  See  StodckM  v«  Collington^ 
1  Salk.  350.,  CaHh.  906.,  sad 
Ccmh.  186. 
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The  Master  qfihe  Rolls,  (a) 

I  have  no  doubt  as  to  the  jurisdiction  of  the  Court 
in  thb  case.  The  commissioners  are  oflScers  of  the 
Court  to  whom  the  performance  of  confidential  duties 
is  intrusted.  They  have  a  right  to  a  proper  remuner- 
ation ;  but  if  there  is  any  dispute  as  to  the  amount,  it 
must  be  settled  by  the  Taxing  Master;  for  this  Court 
will  not  allow  an  action  at  law  to  be  brought  by  the 
commissioners  for  the  amount  of  their  fees.  The  au- 
thorities for  this  interposition  by  the  Court  might  be 
carried  back  much  further  than  the  case  of  Ex  parte 
Weaver. 
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I  must  restrain  the  proceedings  at  law,  and  refer  it  to 
the  Master  to  ascertain  the  allowance  proper  to  be 
made;  under  the  cu'cumstances,  I  shall  reserve  the 
question  of  costs. 

(a)  Ex  relatione* 


KIRBY  a  BARTON. 


June  6. 

Aug.  5m 


fllHE  testator  Robert  Barton  died  in  December  1842.  In  April  1843, 
-*■    The  Defendant  in  the  suit  was  his  widow  and  toinedTjudg- 
executrix. 


At 


ment  by  de- 
hu\t  against 
an  executrix. 
A  decree  in  a 
creditor's  suit  was  obtained  in  April  1844,  and  on  the  S5th  of  May  following,  the 
judgment  was  set  aside  on  the  terms  of  the  executrix  pleading  plene  admimiiravU, 
On  the  3d  of  June,  on  the  eye  of  trial,  the  executrix  moved  for  an  injunction, 
which  the  Court  granted,  to  stay  execution  only,  and  afterwards  refused  to  per- 
mit the  creditor  to  proceed  against  the  executrix  for  the  purpose  of  charging  her 
personally. 
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At  the  time  of  the  testator's  death,  be  was  indebted 
to  Sir  C.  Price  and  Co.  in  a  sum  of  1200/.>  secm:ed  by 
mortgage  and  a  judgment. 

In  July  1843,  they  enforced  an  inventory  from  tbe 
executrix  in  the  Ecclesiastical  Court;  and  in  the 
same  month,  tbe  executrix  suffered  Kirhf  and  Smithy 
two  creditors  of  the  testator,  to  obtain  judgment  against 
her.  This  suit,  instituted  on  behalf  of  all  the  creditors 
of  the  testator,  Vas  commenced  on  the  S4th  of  Jubf 
1843.  Tlie  answer  was  filed  in  November  1843,  and  a 
decree  obtained  on  the  30th  of  April  1844.  In  the 
meantime,  Messrs.  Price  had  commenced  proceedings 
at  law  against  the  executrix,  by  suing  out  a  sd.fa.  on 
the  2nd  of  February  1843.  They  obtained  judgment, 
by  default,  against  the  executrix  on  the  27th  of  April 
1843.  The  executrix  applied  to  the  Court  of  Ex- 
chequer; and  on  the  25  th  of  May  1844,  the  judgment 
by  default  was  set  aside,  on  payment  of  costs,  and  the 
executrix  was  put  on  terms  to  plead  **plene  admini- 
stravii/'  and  judgment,  if  obtained,  was  to  be  entered 
"  nunc  pi  o  tunc  J* 

The  executrix,  accordingly,  on  the  29th  of  May^ 
pleaded  **  plene  administravit ;"  and,  on  the  3d  of  June^ 
on  the  eve  of  trial,  she  gave  notice  of  motion  to  stay 
further  proceedings  at  law  by  Sir  C  Price  and  Co. 

Mr.  Smyihej  in  support  of  the  motion,  contended,  that, 
after  decree  in  a  creditor's  suit,  this  Court  would  not 
permit  the  assets  to  be  wasted  by  the  costs  of  successive 
actions  brought  by  individual  creditors,  who  had  already 
a  decree,  which  was  equivalent  to  a  judgment,  in  their 
favour,  and  would  restrain  the  proceedings  at  law  by 
injunction.  That  here,  the  executrix  had,  by  her  in* 
ventory  and  answer,  duly  accounted  for  all  the  assets 

she 


CASES  IN  CHANCERY. 


47 


she  bad  received ;  that  she  bad  pleaded  plene  admini$ira^ 
vii  in  the  action,  for  the  very  purpose  of  gaining  time  to 
apply  to  this  Court;  a  course  tvbich  had  been  approved 
of  by  Lord  EUton.  That,  from  the  nature  of  her  plea» 
no  judgment  de  bonis  propriis  oould  be  obtained  against 
her  {JViBiams  on  Executors^  p.  1181.};  and  even  if  it 
were  possible  for  the  Plaintiffs  to  obtain  a  judgment  in 
that  form,  still  it  must  be  secondaiy  to  the  remedy 
against  the  testator's  assets,  and  until  that  remedy  had 
been  exhausted,  no  liability  would  attach  to  the  execu- 
trix personally ;  that  this  Court  would  not  permit  the 
testator's  assets  to  be  in  the  first  instance  wasted  by 
litigation,  in  order  to  afford  an  opportunity  to  the 
Plaintiffs  at  law  to  have  recourse  to  the  individual  as- 
sets of  the  executrix. 


1844>. 


Mr.  Kinderdey  and  Mr.  J.  Adams,  contrd.  This  Court 
ought  not  to  deprive  Messrs.  Price  of  any  rights,  which, 
in  consequence  of  their  diligence,  they  have  acquired  at 
law  against  the  executrix  personally.  They  do  not  in- 
tend to  proceed  against  the  testator's  assets,  but  their 
object  is  to  obtain  a  judgment  against  the  executrix  de 
bonis  propriis.  The  delay  of  the  Defendant  in  coming 
to  this  Court  is  a  sufficient  answer  to  this  application. 
They  cited  Lee  v.  Park  (a),  Buries  v.  PqpplewelL  (b) 

Mr.  SmythCf  in  reply. 


The  Master  of  the  Rolls. 

This  case  comes  on  under  these  circumstances : — A 
judgment  creditor  of  the  testator  issued  a  writ  of  scire 
facias  on  the  2nd  of  Febniarj/  1843,  and  on  the  27th  of 
jlpril,  the  executrix  permitted  judgment  to  go  by  de- 
fault.    On  the  30th  of  Jp'il  1844,  a  decree  was  ob- 

*  tained 

(a)  1  Keen,  714.  {b)  10  Sim.  3B3, 
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tained  in  this  Court  Now  from  the  moment  the  de- 
cree was  pronounced,  the  executrix  had  a  right  to 
apply  to  this  Court  for  protection ;  but  what  did  she 
do  ?  She  applied  to  the  court  of  law,  and  after  Tarioos 
proceedings,  she,  on  the  25th  of  May  1844,  obtained 
an  order  in  that  Court,  by  which  the  judgment  was  set 
aside,  on  the  terms  that  the  executrix  should  plead 
'plene  adminislravit ;  and  that  judgment,  if  obtained, 
should  be  entered  nunc  pro  tunc.  The  parties  proceed 
at  law,  notwithstanding  the  decree  in  this  Court,  and  on 
the  very  eve  of  trial,  on  the  day  before,  I  am  asked  for 
an  injunction  to  stay  the  proceedings  at  law.  The  time 
which  elapsed  between  the  decree  and  the  day  before 
trial  is  wasted,  and  not  at  all  accounted  for. 


I  am  not,  however,  satisfied  that  the  Plaintiffs  at  law 
have  a  right  to  proceed  against  the  executor's  own  goods. 
It  may  be  so.  It  is  said  this  Court  has  no  right  to  pro- 
tect the  executrix's  goods ;  but  I  must  protect  the  assets 
of  the  testator,  and  cannot  allow  proceedings  against  the 
estate  after  a  decree  for  its  administration.  The  Plain- 
tiffs at  law  say,  *^  Why  are  we  not  to  get  the  benefit  of 
our  judgment  ?  we  do  not  intend  to  go  against  the  assets, 
but  against  the  executrix  personally  after  nominally 
proceeding  against  the  assets."  I  do  not  think  that 
would  be  right. 

On  the  whole,  I  think  I  ought  to  stay  execution  upon 
the  judgment,  and  the  question  is  whether,  after  so  much 
delay,  I  ought  to  stay  the  trial  ?  If  the  executrix  will 
give  judgment,  I  will  stay  the  execution,  if  not,  I  must 
refuse  the  motion. 

Mr,  Smyihef  on  behalf  of  the  executrix,  consented  to 
give  judgment 
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Tke  MAST£it  of  the  Roll&  1844» 

Then  execution  must  be  stayed,  and  the  judgment  Kirby 

must  be  dealt  with  as  the  Court  may  direct.  Barton. 


The  executrix  having  given  judgment  in  the  action,        ^^g*  ?• 
according  to  the  terms  imposed  by  the  Court,  the  case 
was  again  brought  before  the  Court  by 

Mr.  Kifidersley  and  Mr.  J.  Adams^  who,  on  behalf  of 
Messrs.  Price  and  Co.,  contended  that  they  ought  to  be 
allowed  to  proceed  so  far  as  to  charge  the  executrix 
personally,  the  object  not  being  to  interfere  with  the 
testator's  assets.  They  again  cited  Buries  v.  Popple^ 
well  (a),  Lee  v.  Park,  (b) 

Mr.  Smythef  contrh.  The  present  case  differs  entirely 
in  its  circumstances  from  those  cited.  Here  the  exe- 
cutrix has  pleaded  plene  administravilf  and  she  can 
only  be  liable  for  the  assets  wasted,  a  liability  for  which 
she  is  equally  answerable  in  the  suit  in  equity. 

The  accounts  will  be  taken  here,  and  for  any  de* 
Uislavil  the  executrix  will  be  accountable  to  Sir  C.  Pricef 
in  the  same  way  as  in  a  court  of  law.  In  Buries  y.  Pop- 
pleweU  the  executors  had  pleaded,  not  plene  adminip' 
traviii  but  the  decree  in  this  Court,  which  was  held 
bad,  and  the  case  of  Lee  v.  Park^  turned  on  the  very 
special  circumstances  stated  in  the  judgment  (c]t  If 
the  Court  does  not  interfere,  the  Plaintiffs  must,  in  the 
first  instance,  take  those  very  assets  which  are  in  the 
course  of  administration  in  this  Court;  a  proceedmg 

which 

(a)  10  5Sm.  385.  (c)  1  Keen^  784. 

[b)  1  Keen^  714. 

Vol.  Vlll.  E 


so 
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which   the  established  practice  of  this  Court  will  not 
permit.     He  cited  Wheatlty  ▼•  Ixtne.  (a) 

The  Master  of  the  Rolls  took  time  to  eoDsider 
the  authorities,  but  ultimately  refused  to  allow  Messrs. 
Price  to  take  any  further  proceedings  at  law  on  their 
judgment 

(a)  1  Saimd.  919  6.11, 


Note.—  Bee  Vernon  v.  TheUttsson^  1  PkUBpt,  466. 


STANLEY  V.  BOND. 

riiHIS  case  is  reported  ante  {a),  where  it  appears, 
that  an  order  was  made  under  the  1  &  2  Vict» 
c.  110.,  for  charging  6106/.  S^  per  cent,  reduced,  stand- 
ing in  the  name  of  the  Defendant,  with  a  sum  of  299/., 
which,  by  decree,  he  was  ordered  to  pay  to  the  Plain- 
tiff, unless  the  Defendant  should,  on  or  before  the 
2d  of  November  1844,  shew  good  cause  to  the  contrary. 

On  the  5th  of  August  1844,  the  Defendant  paid  to 
the  PlaintiiT  the  amount  charged  with  interest ;  this  sum 
was  received  without  prejudice  to  the  right  to  the  costs 


Kov,  2. 

A  charging 
order  nisi  was 
obtained 
under  the 
1  &  2  VicL 
c,  1  JO.,  on 
stock  belong- 
ing to  A,  B»f 
wno  there- 
upon paid  the 
amount,  but 
disputed  his 
liability  to  pay 
the  costs  of 
obtaining  the 
order.    On 
the  day  for 

»hewingcau$e,  of  obtaining  the  charging  order. 

the  case  was  ®  o    o 

mentioned, 
when  A.  B, 
was  held  liable 
to  pay  the 
costs  of  both 
applications. 
As  to  the 


On  the  29th  of  October  1844,  the  Defendant  gave 
notice  to  the  Plainti£P,   that  he  would  appear  on  the 

2d 

ifl)  7  Beaoan^  386. 

possibility  of  charging,  under  the  1  &  8  VkL  c.  110.  a  part  only  of  a  ram  of  itock 
standing  in  the  name  of  a  debtor. 


Bond. 
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2d  oF  Naoember^  and  shew  cause  against  making  the        1844. 

order  absolute,  on  the  ground  that  the  money  had  been  a^Tjf^ 
paid,  and,  if  necessary,   move  to  discharge  the  order        _  v. 
for  an  injunction  against  the  Bank  of  England. 

Mr.  Kindersley  and  Mr.  Wright^  on  behalf  of  the 
Plainttfi^  now  asked  for  the  costs  of  the  former  and 
the  present  application* 

Mr.  Toller^  contri.  The  Defendant  has  paid  the  full 
amount  stated  in  the  order  nm,  and  that  is  sufficient 
cause  against  making  the  order  absolute.  As  to  the 
costs,  the  Defendant  ought  not  to  be  charged  with 
them.  The  Plaintiff  has  acted  with  unnecessary  harsh- 
ness towards  the  Defendant,  for,  without  any  notice, 
he  has  restrained  the  transfer  of  so  large  a  sum  as 
6000/!.,  while  the  extent  of  his  demand  did  not  ex- 
ceed SOOZi ;  and  the  Defendant,  though  he  paid  the 
debt,  has  been  unable  for  months  to  deal  with  his 
property. 

The  Master  of  the  Rolls. 

I  observe  that  the  act  empowers  the  Judge  to  charge 
the  funds  &c.,  **  or   such  part  thereof  respectively,  as  ' 
he  shall  think  fit" 

Mr.  Kindersley  in  reply.  The  default  of  the  Defendant 
has  occasioned  all  the  costs,  and  he,  and  not  the  Plaintiff, 
ought  to  pay  them.  It  was  necessary  to  come  again  to 
the  Court,  otherwise  the  order  nisi  would  have  become 
absolute.  As  to  charging  a  portion  of  the  fund,  that 
could  not  have  been  done,  for  the  Bank  will  not  take 
upon  themselves  the  responsibility  or  trouble  of  charg- 
ing a  part  only  of  the  sum  in  their  books. 

E  2  The 
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Tlie  Mast£R  qfthe  Rolls. 

In  this  case^  the  costs  became  a  debt  due  from  the 
Defendant  to  the  Plainuff,  and  the  Defendant  being 
out  of  the  jurisdiction,  no  personal  process  could  be 
enforced  against  him.  I  do  not  think  that  the  Plain- 
tiS*  was  boundi  in  courtesy,  to  inform  the  Defendant 
of  the  means* he  was  about  to  adopt  to  compel  pay- 
ment; if  he  had  done  so,  it  is  not  improbable  that 
Bond  would  have  transferred  the  funds  standing  in  his 
name.  It  was  not,  therefore,  at  all  unreasonable  in  the 
Plaintiff  to  obtain  the  order  without  notice  to  Bond» 


If  it  were  made  out,  that  the  Plaintiff  had  put  the 
Defendant  under  a  greater  restraint  in  dealing  with  his 
property  than  was  necessary  for  the  Plaintiff's  security, 
it  would  certainly  have  had  an  effect  on  my  mind  as  to 
the  costs ;  but  I  am  inclined  to  believe,  that  the  Bank 
will  not  take  on  itself  any  responsibility  in  these  matters. 
It  appears  to  me  that  the  costs  of  obtaining  the  order 
were  properly  incurred,  and  I  therefore  think  I  must 
order  the  Defendant  to  pay  them.  Although  it  has  been 
doubted  in  argument,  I  think  that  the  order  of  June 
might  have  been  discharged  at  any  moment  by  consent; 
I  certainly  should  have  had  no  difficulty  in  doing  it 


As  to  the  costs  of  the  present  application :  it  is  plain 
that  the  order  cannot  be  made  absolute ;  but  the  whole 
dispute  was  respecting  the  costs  of  obtaining  the  order. 
Bofid  determined  to  take  the  opinion  of  the  Court  on 
that  point,  and  he  is  in  error ;  he  must  therefore  pay 
the  costs  of  thb  motion. 
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June  26. 

BERTIE  V.  Lord  ABINGDON.  AW  5, 6.15. 

1845. 
Jan.  89. 

npHIS  case  came  before  the  Court  upon  the  petition  A  receiver 
-*■    of  an  incumbrancer  of  an  estate,  impugning  the  customed  to 
conduct  of  the  receiveri  who  had  been  directed  out  of  ^^^ng  in  his 
the  rents,  to  keep  down  her  charge.     The  facts  and  irregularly  in 
points  raised  in  argument  are  fully  stated  in  thejudg-  point  o**  tune, 
ment  of  the  Court.  the  actual 

balances  in 
his  hands 
Mr.  Tinney  and  Mr.  WiUcock^  in  support  of  the  peti-  never  clearly 

tion.  appeared.  He 

""*^  was  specially 

ordered  to 

Mr.  Turner  and  Mr.  Freeling,  for  the  Receiver.  accounts 

bisfore  a  given 
day  in  every 

Mr.  Cooper^  Mr,  White^  and  Mr.  Elmslei/y  for  other  year,  accom- 

parties.  paniedwith 

*  an  affidavit, 

shewing  the 

Mr.  Ttnney,  in  reply.  L^'h^ldTSU'* 

quiries  were 
■I     I  ■  also  directed 

ns  to  his 

The  Master  of  the  Rolm.  '^^^^  ^^ 

This  is  the  petition  of  Catherine  Sleane  Burgess,  a  to  pay  the 
married  woman»  by  her  next  friend,  and  of  Peregrine  cost*  of  the 

_.,  ,r»«,  1.  I  <•  application, 

Bingham  and  Henry  Bayley  ;  and  it  prays  that  a  sum  of 

1330/.  8s.  lld^  the  balance  appearing  on  the  receiver's  Jm.  39. 
eighteenth  account,  may  be  apportioned,  and  paid  to  the 
petitioner  Mrs.  Burgess  and  the  other  parties  entitled 
thereto,  according  to  the  priorities  and  amounts  of  their 
respective  charges  on  the  estate  in  question,  in  or  to- 
wards satisfaction  of  the  petitioner's  annuity  of  500/., 
and  the  interest  due  on  such  charges  respectively ;  and 
that  Andrew  Hughes  Matthexts,  the  receiver,  may  be  dis- 

E  3  charged 
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Bbrtib 

V, 

Lord 
Abingdon. 


charged  from  the  receivership,  and  may  be  ordered  to 
account  in  respect  of  his  receivership  up  to  the  time  of 
his  discharge,  and  to  pay  over  the  balance  which  may 
be  due  from  him,  to  the  same  persons,  and  in  the  same 
proportions,  as  the  bahince  of  1330/.  %s.  lldl;  and  that 
it  may  be  referred  to  the  Master  to  appoint  another  per- 
son to  be  receiver  in  the  place  of  Andrew  Hughes  Mat" 
thexDS^  with  the  usual  directions ;  or  otherwise,  that  suf- 
ficient provision  may  be  made  for  the  future  payment  of 
the  annuity,  and  that  the  now  receiver  may  be  ordered 
to  pay  the  costs  of  the  application. 

The  estates  over  which  the  receiver  is  appointed  are 
subject  to  the  following  charges :  First,  a  mortgage  of 
10,000/.,  formerly  vested  in  the  trustees  of  Sir  Thomas 
ClargeSf  but  now  vested  in  Charles  Jckn  Baittie  Hamilton; 
secondly,  a  charge  of  2000/.  which  was  originally  vested 
in  the  petitioner  Mrs.  Burgess^  but  has  been  (29d  of  Fe- 
bruary  1835),  by  her  assigned  to  and  is  now  vested  in 
the  same  Charles  John  Baillie  Hamilton ;  thirdly,'  a 
jointure  rent-charge  of  500/.  a  year,  which  is  now  vested 
in  Mrs.  Burgess;  and,  fourthly,  a  sum  of  3823/.  25.  7cL, 
the  residue  of  a  charge  of  5000/.  which  belonged  to 
Lady  Caroline  Hamilton. 

On  the  24th  of  July  1820,  the  then  receiver  of  the 
estates,  or  any  future  receiver,  was  ordered  to  pay  and 
keep  down  the  petitioner's  annuity  or  yearly  rent-charge 
of  500/. ;  and  also  to  pay  to  her  the  interest  on  her 
charge  of  2000/.,  which  she  had  not  then  assigned. 


On  the  11th  of  January  1825,  on  the  death  of  the 
receiver,  it  was  referred  to  the  Master  to  appoint  an- 
other receiver,  and  it  was  ordered,  that  the  person  to 
be  appointed  should  keep  down  the  annuity  and  interest 
on  the  incumbrances  charged  on  and  affectmg  the  estates ; 

and 
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and  the  usual  directions  were  given  for  passing  the  re* 
oeiver't  aocounts,  and  the  payment  of  his  balances. 

The  Master  soon  afterwards  certified  that  he  had  ap- 
pointed the  Rev.  Andrefm  Hughes  Matthem  to  be  receiver. 
This  gentlemen  has  ever  since  continued  to  be  receiver, 
and  at  the  time  when  this  petition  was  presented,  he  had 
rendered  eighteen  several  accounts ;  and  upon  the  last 
account,  which  appeared  to  be  made  up  to  Michaelmas 
1848,  a  balance  of  ISSO/.  %s.  lid.  was  stated  to  be  due 
from  him.  (a) 


1845. 


Bertie 

o. 

Lord 

Abingdon. 


Upon  observing  the  respective  times  when  the  several 
accounts  were  taken  into  the  Master's  office,  the  pro- 
ceedings which  the  petitioner  was  on  several  occasions 
driven  to  resort  to  for  the  purpose  of  compelling  the 
receiver  to  proceed  on  the  accounts,  and  the  times  when 
the  accounts  were  respectively  passed,  I  am  of  opinion 

that 

(a)  The  result  of  theie  accounts,  so  far  as  they  appeared,  will  be 
more  easily  understood  from  the  following  table:  — 


•bvQDQDB* 

Uptoc 

Wban  cuitod  In. 

Wbcnpasaad. 

mifp^^, 

£      i. 

<L 

1 

1825  Mieh. 

1827,  March 

1828,  April  30 

1608     3 

9 

2 

1826    — 

1828,  January 

1828,  April  30 

340  12 

6 

s; 

1827    *- 

1828,  May  6 

-*    Not.  19 

399     3 

3 

Toreof. 

4 

1828     — 

-^    Dee.  21 

1831,  April  22 

1933  18 

0 

5 

1829     *- 

183(X  Dec.  11 

708     5 

4 

6 

1830    — 

1831,  Nov.  4 

1187     5 

2 

:i 

1831     — 

1832,  Not.  1 

256     6 

11 

8 

1832     — 

1833,  June  8 

470     8 

10 

Torec*. 

:9 

1833     — 

1834,  June  19 

321    14 

6J 

Torec'. 

10 

1834    — 

1836,  Jan.   10 

46  15 

10 

11 

1835     — 

184a  Feb.  12 

1842,  Jan.  20 

1042     1 

7 

12 

1836     — 

—        — 

—        — 

267  11 

21 

IS 

1837     — 

«.        •^ 

^-        -~ 

375  19 

2 

14 

1838     ~ 

_        ... 

—        — 

1009  14 

8 

15 

1839    — 

1841,  Aug.  9 

184S,  Not.    S 

1380  18 

OJ 

16 

1840    — 

— .        — 

—        i-. 

2243  16 

2| 

17 

1S41     — 

1842,  May  11 

_        -^ 

1026  10 

3 

18 

1842    — 

1843,  Dea  12 

1844,  April  29 

1330     8 

11 

19 

1843     — 

20 

1844    -^ 

E  4 
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that  the  conduct  of  the  receiTer  has  been  very  irregular ; 
that  the  petitioner  has  great  reason  to  complain  of  it ; 
and  that,  for  the  protection  of  the  petitioners,  it  is  neces^ 
sary  that  the  receiver  should  be  discharged,  or  that 
some  better  security  than  has  hitherto  been  afforded 
should  be  provided^  for  the  accounts  being  regularly 
brought  in,  proceeded  upon,  and  passed. 

Not  only  have  the  accounts  been  irregularly  brought 
in,  but  they  appear  to  be  so  stated,  as  to  afford  no  in- 
formation whatever  as  to  the  balances  due  from  the  re- 
ceiver. This  is  now  alleged  on  the  behalf  of  the  receiver 
himself,  and  it  appears  to  be  very  probably  true. 


The  tenants  of  the  estate  have  been  accustomed  to 
pay  their  rents,  not  at  the  time  when  tliey  became  due, 
but  at  the  end  of  three  quarters  of  a  year  afterwards; 
and  it  is  alleged  to  be  a  consequence  of  this,  that  the 
account  of  the  rents  which  became  due  at  Michadmas 
in  any  year  (being  the  time  up  to  which  the  account 
purported  to  extend),  could  not  be  rendered  till  after 
June  in  the  next  following  year  (being  the  time  when 
the  rents  due  at  the  preceding  Michaelmas  were  re- 
ceived);  and  it  is  alleged,  that  during  the  time  between 
Michaelmas  and  June^  payments  not  attributable  to  the 
time-  preceding  Michadmas  were  required  to  be,  and 
were  made  out  of  the  rents  which  accrued  before 
Michadmas ;  and  in  the  result,  it  is  stated,  in  an  affi- 
davit filed  on  the  behalf  of  the  receiver,  that  the  ac- 
counts carried  in  never  could  shew,  and  never  did  shew 
the  actual  balances  in  the  hands  of  the  receiver, 
either  at  the  respective  times  to  which  soch  accounts 
respectively  purport  to  extend,  or  at  the  times  when 
the  same  were  respectively  carried  in ;  because,  firsts 
the  rents  were  not  in  fact  received  at  the  time  to 
which  the  accounts  were  made  up,  and,  secondly^  the 

balances 
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balanoes  appearbg  to  be  due  on  the  accounts  were 
reduced  by  subsequent  payments,  made  before  the  ac- 
count were  carried  in,  and  not  then  particularised. 
It  is  di£BcoIt  to  understand,  how  accounts  so  unsatis- 
fiKtory  oould  haTe  been  so  long  acquiesced  in.  It  is 
stated  for  the  receiver,  that  the  principle  (as  he  calls 
it)  and  the  practice  were  well-known  to  the  solicitor 
of  the  petitioner  and  to  the  other  parties  who  at- 
tended to  the  passing  of  the  accounts  before  the  Master  > 
but,  on  the  other  hand,  the  solicitor  for  the  petitioner 
has  distinctly  denied  that  it  was  welUknown  to  him,  or 
that  be  was,  in  any  manner,  aware  that  periodical  pay- 
ments accruing  due  after  the  time  to  which  each  yearly 
account  was  made  up,  were,  from  time  to  time,  made  by 
the  receiver  out  of  the  monies  appearing  by  such  yearly 
accounts  to  be  in  his  hands,  and  were  not  included  in 
such  account,  so  that  the  ultimate  balance  thereon  did 
not  represent  or  shew  a  real  balance  in  the  hands  of  the 
reeriver,  either  at  the  time  to  which  the  accounts  pur* 
port  ta  extend,  or  at  the  time  when  the  same  were  car- 
in. 


1845. 


It  appears  to  me  that  the  accounts  were  not  so  stated, 
as  to  bring  the  real  state  of  the  case  clearly  and  dis- 
tinctly to  the  knowledge  either  of  the  Master  or  of  the 
petitioner  and  the  other  parties,  and  yet,  that  the  fact 
which  was  known,  namely,  that  payment  of  the  rent 
was  delayed  for  Uiree-quarters  of  a  year,  together  with 
the  fiicts,  which  might  have  been  assumed,  that  there 
were  periodical  payments  which  could  not  be  made 
subject  to  the  same  delay,  might,  without  much  diffi- 
culty, have  led  to  the  conclusion,  that  so  much  of  the 
balances  appearing  due  on  former  accounts,  as  might  be 
necessary,  would  be  applied  in  satisfaction  of  such  pe- 
riodical payments. 


It 
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It  is  clear  that  such  a  mode  of  acooonting  cannot  be 
allowed  to  continue* 

It  was  made  a  question,  whether  the  practice  of  de- 
laying the  payment  of  rent  for  three-quarters  of  a  year 
ought  to  be  hereafter  allowed ;  but  supposing  it  to  be  so, 
and  that  it  may,  consequently,  be  necessary  to  proTide 
for  periodical  payments  accruing  due  during  the  delay^ 
out  of  the  balance  of  a  former  year's  rent,  it  cannot  be 
endured,  that  the  Court  and  the  parties  should  not  be 
accurately  informed,  what  is  the  balance  actually  in  the 
hands  of  the  receiver,  at  the  time  when  he  renders  his 
account,  or  at  any  other  time. 

I  scarcely  think  that  this  petition  is  so  framed,  as  to 
bring  the  question  as  to  the  mode  of  managing  the 
estate,  and  receiving  the  rents  properly  under  my  con- 
sideration ;  and  on  the  supposition  that  no  alteration 
can  now  be  made  in  that  respect,  and  that  the  present 
receiver  is  not  to  be  discharged,  I  am  of  opinbn,  that 
the  conduct  of  the  receiver  has  been  such,  that,  for  the 
purpose  of  preventing  the  repetition  of  the  vexation 
and  injury  which  he  has  occasioned  by  his  delay  in 
bringing  in  and  passing  his  accounts,  he  ought  now  to 
be  ordered  to  bring  in  his  accounts  up  to  Michaelmoi 
in  any  year'  in  the  month  of  July  in  the  next  following 
year,    and  that,    for  the  purpose  of   preventing  the 
mockery  of  bringing  in  accounts,  from  which  it  cannot 
be  collected  what  balance  is  in  his  hands,  he  ought  to 
be  ordered,  when  he  brings  in  his  account,  to  state,  on 
affidavit,  the  particular^  and  amount  of  any  periodical 
payments  which  he  has  been  required  to  make  since 
the  preceding  Michaelmas^  out  of  the  balance  which, 
upon  his  account,  appeared  to  be  then  due  from  him. 
It  will  then  appear,    upon  the  sanction  of  his  oath, 
what  sum  is  in  his  hands  applicable  to  the  payment 
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of  the  charges  at  the  time  when  his  account  is  ren* 
dered. 

The  petitioner's  annuity  has  been  paid  up  to  the 
iDontb  of  Jime  1841 ;  and»  by  her  petition,  she  has  not 
claimed  any  interest  on  a  balance  (a)  prior  to  that  which 
appears  to  be  due  on  the  18th  account.  The  balance 
then  stated  to  be  due  was  the  sum  of  ISSO/.  8s.  II d^ 
and  as  to  this  sum,  the  receiver  has  (notwithstanding 
the  way  in  which  the  accounts  are  now  said  to  have  been 
stated)  so  spoken  of  it^  and  so  offered  to  deal  with  it, 
diat  the  petitioner  could  scarcely  do  otherwise  than 
consider  it  as  a  balance  which  the  receiver  admitted  to 
be  payable  by  him,  as,  indeed,  it  seems  to  be  in  any 
view  of  the  case,  for  it  arose  on  the  account  of  rents 
accrued  at  Michadmas  1842.  Admitting  that  part  of  it 
might  be  provisionally  applicable  to  satisfy  periodical 
payments  attributable  to  the  subsequent  year,  yet,  as  the 
rents  of  the  first  halfof  the  year  1848  were  payable,  and 
ought  to  have  been  received  in  December  1848,  at  that 
time,  at  least,  a  fund  arose  to  recoup  the  balance  of 
^chadmas  1842,  which,  thereupon,  became  wholly 
applicable  to  the  payment  of  the  annual  charges ;  and  I 
think  that  I  am  bound  so  to  consider  it;  but  I  do  not 
io  well  understand  the  state  of  the  claims  upon  the 
fund,  and  do  not  find  myself  in  a  situation  to  make  an 
order  for  the  distribution  of  it  as  desired,  and  I  think 
that  I  must  refer  it  to  the  Master  to  inquire  what  was  diie 
to  the  incumbrancers  respectively  at  Michaelmas  1842, 
and  also  refer  it  to  the  Master  to  inquire  and  state  to  the 
Court  what  balances  were  in  the  hands  of  the  receiver 
on  the  1st  day  oi  January ^  and  on  the  1st  day  of  July 
in  each  year  since  Michaelmas  1842,  and  what  sums  of 

money 
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(e)  General  Order  of  33d  of  April  1 79S.    Sanders*  Orders,  679. 
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money  were  due  to  the  incumbrancers  respectively  at 
those  respective  times. 

I  am  of  opinion  that  the  petitioner  was  well  justified 
in  presenting  this  petition,  and  that  she  had  indeed  no 
other  probable  means  of  securing  her  rights  and  pro* 
tecting  her  interest.  I  have  again  read,  the  letters 
which  were  written  on  behalf  of  the  receiver  previously 
to  the  petition  being  presented,  with  very  great  regret 
Having  before  expressed  my  opinion  upon  them,  I  ab- 
stain from  further  observation  at  this  time,  but  taking 
them,  in  connection  with  the  unnecessary  and  improper 
delays  which  have  so  often  attended  the  carrying  in 
and  passing  the  accounts,  I  think  that  they  made  this 
petition  necessary,  and  that  the  petitioner  must  be  in* 
demnified  from  the  costs  of  it.  The  receiver, must  pay 
them,  and  if  he  has  not  acted  in  concert  with  those 
who  are  entitled  to  the  estate  subject  to  the  chai^ges, 
he  must  personally  bear  them.  If  he  has  acted  in 
concert  with  them,  or  been  countenanced  by  them,  it 
may  not  be  improper  to  allow  him  to  chacge  them,  in 
account,  against  any  balance  of  the  rents  which  may 
remain  after  payment  of  the  charges. 


Subject  to  any  question  upon  this  pointy  I  propose 
to  order  as  follows :  — - 

Refer  it  to  the  Master  to  inquire  and  state  to  the 
Court  what  was  due  to  the  incumbrancers  respectively 
at  Michaelmas  1842,  and  what  has  since  been  paid  to 
them  respectively  on  account  thereof. 


Let  the  Master  also  inquire  and  state  what  balances 
were  in  the  hands  of  the  receiver  on  the  1st  day  of 
January  and  the  1st  day  of  July  in  each  year  since 
Michaelmas  1842,  and  what  sums  of  money  were  due 

to 
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to  the  incumbrancers  respectively  at  those  respective 
times,  and  what  has  since  been  paid  to  them  respec- 
tively on  account  of  such  sums  of  money. 

And  it  being  admitted  that  the  receiver  has  carried 
in  his  account  up  to  Michaelmas  I84S,  order  that  the 
receiver  do  carry  in  his  account  up  to  Michaelmas  1844, 
on  or  before  the  10th  day  of  July  next,  and  that,  with 
such  account,  he  do  leave  in  the  Master's  office  an 
affidavit^  setting  forth  the  particulars  and  amount  of 
his  receipts  and  payments  between  Michaelmas  1844 
and  the  time  when  such  account  shall  be  carried  in,  and 
also  setting  forth  the  true  balance  then  in  his  hands. 

And  order,  that  on  or  before  the  10th  day  of  July  in 
every  subsequent  year,  the  receiver  do  carry  in  his 
account  up  to  Michaelmas  then  next  preceding,  and  do^ 
at  the  same  time,  leave  in  the  Master's  office  an  affida^ 
vit,  setting  forth  the  particulars  and  amount  of  his  re- 
ceipts and  payments  between  the  Michaelmas  preceding 
and  the  day  on  which*  such  account  is  carried  in,  and 
also  setting  forth  the  true  balance  then  in  the  bands  of 
the  receiver. 


1845. 


Bertib 

V. 

Lord 
Abingdon. 


The  receiver  to  pay  the  costs  of  the  petition 
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i^o».  85.  CRISP  V.  PLATEL. 

In  a  bill  to  ^T^HIS  was  a  motion  for  the  production  of  documents 
PlSdffSn-  admitted  to  be    in  the  Defendant's   possession. 

tested  the  .       The  bill  was  filed  to  redeem  certain  mortiraxres  admitted 

one  o/several  ^  ®*^^*  '^"^  ^^  contested  the  validity  of  one  mortgage 
mortgages  dated  the  1st  of  November  188S,  and  as  to  that,  prayed 
Defendant.       ^  declaration  that  it  was  not  now  a  valid  or  subsisting 

Held,  that  he  security,  in  equity,  for  the  sum  of  500/.  The  only  ques- 
was  not  en-  j»         n     j'  ,        , 

titled  to  a  tion  was,  whether  the  Court  would  order  this  mortgage 
production.      ^^^  ^  j^  produced  for  inspection. 

Mr.  O.  Turner  and  Mr.  Greene^  for  the  motion.  The 
Plaintiff  does  not  dispute  the  Defendant's  right  as  to 
the  other  mortgages  held  by  him ;  the  only  question  is 
as  to  the  mortgage  of  500il  Where  there  is  a  dispute 
between  the  parties  as  to  the  right  to  the  equity  of  re- 
demption, it  is  impossible  for  the  Court  to  decide  be* 
tween  them,  without  the  production  of  the  deed.  They 
cited  Smith  v.  T^e  Dtike  of  Beaufort  (a),  PhiUips  v. 
Evans,  {b) 

Mr.  Selvoyn^  contrd,  was  not  heard  by 

The  Master  of  the  Rolls,  who  said  I  am  of  opinion 
that  I  cannot  make  this  order. 

I  think  It  would  be  as  well,  if  every  document  relat- 
ing to  the  matters  in  controversy  were,  in  all  cases,  or- 
dered to  be  produced,  but  white  a  rule  exists,  it  must 
be  acted  upon.     If  the  mere  allegation  in  a  bill,  that  a 

mortgage 

(a)  I  PhU.  309.  (A)  2Y.^CoL  (C.  C.)  647. 
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mortgage  was  bad  and  was  contested,  would  entitle  a        1844. 
Plaintiff  to  its  production,  a  Defendant  might  in  every 
case  be  deprived  of  his  right  to  resist  the  production. 


See  Browne  v.  Lodtht^^  10  iSSm.  p.  481. 


In  re  SPRINGALL.  Nmk  s. 


t^T^HIS  was  a  petition  presented  by  hadySandys^  Maria  Soiiciton  em- 
-■•    MeryweatheTj  Montague  Turner^  Marcus  Turner^  Si?^  Md"a* 
and  Maud  Meryweather  relative  to  the  taxation  of  a  bill  prosecution 
of  costs  under  the  following  circumstances :  —  ou^' delivered 

two  bills.  The 

Mr.  Turner  (deceased),  and  the  petitioners,  some  of  pjaiDtiffs  ob- 

whom  were  then  infants,  were  Plaintiffs  in  a  suit  in  this  ^ined  an 

order  for  toe 

Court,  in  which  Messrs.  Sprtngatt,  Thompson,  and  P&welU  taxation  of 
were  employed  as  solicitors.     In  the  course  of  the  pro-  ^i^tine'to  d^^^ 
ceedings,  and  while  Marcus  Turner  and  Maud  Mery^  what  was  due 
weather  were  still  infants,  an  indictment  was  preferred  gtion  of  their 
against  some  Defendants  for  alleged  perjury  in  their  said  bills;" 
answers.     In  this  prosecution  Messrs.  Springall  acted  Taxing] 

as  attomies.  Master  they 

disputed  their 
retainer  in  the 

The  youngest  of  the  infants  came  of  age  in  June  Cu^^f?^^"* 

1843,  and  they  all  adopted  the  suit.  having  com- 

pleted the 
taxation,  they 
In    1844,  the  Plaintiffs  changed  their  solicitor,  and  presented  a 

thereupon  Messrs.  Springall,  on  the  8th  of  March  1844,  Jng  that' they 

delivered  "'g^tbe 

ordered  to  pay 
the  first  bill  only,  and  that,  if  necessary,  the  Master's  certificate,  and  the  order  for 
taxation  night  w  varied.    The  petition  was  dismissed  with  costs. 
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184'4.       delivered  two  bills  of  costs,  one  relating  to  the  suit*  and 
^^'^"^    the  other  to  the  indictment. 

/n  re 
Spring  ALL. 

On  the  nth  of  March  1844,  Lady  Saniyt  and  the 
other  petitioners  presented  their  petition  for  an  order  of 
course  for  the  taxation  of  the  bills,  alleging,  ^  that  the 
petitioners  employed  the  above  named  Messrs.  SpringaU 
as  their  solicitors  in  the  suits  in  this  Court."  That 
Messrs.  Springall^  on  the  8th  day  of  March,  delivered 
to  the  petitioners  their  bills  of  fees  and  disbursements, 
which,  as  the  petitioners  were  advised,  contained  many 
unreasonable  and  extravagant  charges;  and  the  peti- 
tioners submitting  to  pay  what  should  appear  to  be  due 
to  Messrs.  SpringaU  on  the  taxation  of  their  said  bills, 
it  was,  on  the  12th  oi  March,  thereupon  ordered^  that 
it  be  referred  to  the  Taxing  Master  of  this  Court  in 
rotation  to  tax  and  settle  the  said  bills,  &c. 

On  attending  before  the  Taxing  Master,  it  was  insisted, 
on  the  part  of  the  petitioners,  that  he  had  no  authority, 
under  the  said  order,  to  tax  the  bill  for  the  indictment, 
inasmuch  as  the  petitioners  had  never  been  liable  to  pay 
the  same ;  and  that  all  claims  against  any  party  in  respect 
thereof  were  barred  by  the  Statute  of  Limitations.  The 
Taxing  Master  decided  against  such  objection,  and  pro- 
ceeded to  tax  the  two  bills.  He  made  his  report^  whereby 
he  found  that  the  costs  relating  to  the  indictment  had 
been  incurred  on  the  retainer  of  Mr.  Turner  deceased, 
and  with  the  knowledge  of  Lady  Sandys  and  Maria 
Men/weather,  but  whether  or  not  on  their  retainer  had 
not  been  shewn  to  him,  but  he  further  found,  that  the 
same  were  not  incurred  on  the  retainer  of  the  olher  peti- 
tioners. And  he  found,  that  the  petitioners  Marcus 
Turner  and  Maud  Meryweather  were  then  infants; 
and,  under  the  circumstances  aforesaid,  he  submitted  to 

the 
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the  opinion  and  judgment  of  the  Court,  whether  or        1844. 
not  the  said  petitioners  were  liable  to  pay  the  amount*  j^^^' 

Sprinuall. 
The  petitioners  thereupon  presented  this  petition^ 
praying  that  they  might  be  ordered  to  pay  the  first  bill 
of  costs  only,  *'  and  that,  if  necessary  for  that  purpose, 
the  certificate  of  the  Master,  and  the  order  of  the  12th 
of  March  1844,  and  the  petition  on  which  the  same 
were  founded,  might  be  varied,  as  the  Court  should 
direct'* 

Mr.  George  Turner  and  Mr.  J.  V.  Prior^  in  support 
of  the  petition.  Mr.  Turner  alone,  who  is  dead,  re- 
tained the  attornies  in  the  indictment,  and  not  the  peti- 
tioners, two  of  whom  were  infants  at  the  time.  The 
undertaking  to  pay  contained  in  the  order  of  the  12th 
of  March  was  given  by  mistake.  The  Court  will,  there- 
fore, relieve  the  petitioners  in  the  same  way  as  it  does 
when  money  is  paid  under  a  mistaken  notion  as  to  the 
liability. 

Mr.  Kindersle^f  contri. 

The  Master  (^  the  Rolls,  after  observing  that  the 
Taxing  Master  had  no  jurisdiction  to  vary  the  liability 
to  which  the  parties  had  subjected  themselves  by  the 
order  directing  the  taxation,  said :  The  Court  will  not 
relieve  parties  from  a  liability  they  have  voluntarily  in- 
curred by  an  undertaking  to  pay,  unless  it  clearly 
appears  that  they  are  entitled  to  have  the  order  dis- 
charged, and  set  aside ;  and  the  petition  for  that  purpose 
ought  to  be  exclusively  directed  to  that  object.  Here, 
the  petitioners  ask,  under  special  circumstances,  to  be 
relieved  from  the  payment  of  part  of  that,  which  they 
have  admitted  themselves  liable  to  pay,  and  on  the 
footing  of  which  the  taxation  has  proceeded. 

Vol.  VIII.  F  What 
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1844. 


In  re 
Sprinoall. 


What  they  ought  to  have  done,  if  they  found  the 
Master  proceeding  to  tax  bills  of  costs  which  they  were 
not  liable  to  pay  is  this :  they  ought  to  have  come  im- 
mediately and  asked  to  have  the  order  of  taxation  dis- 
charged, and  have  paid  to  tlie  solicitors  the  costs  they 
had  incurred  in  the  matter.  I  cannot,  under  the  circum- 
stances of  this  case,  relieve  the  petitioners,  in  the  way 
which  is  sought  by  this  petition,  from  the  liability  they 
have  expressly  incurred. 

I  must,  therefore,  dismiss  it  with  costs. 


Nov.\i. 


In  re  BUSH. 


Delivery  of  a 
bill  of  costs  to 
an  agent  of 
the  client  ap- 
pointed for 
that  purpose, 
held  sufficient. 
Delivery  of 
a  bill  of  costs, 
unsigned,  but 
accompanied 
by  a  letter 
signed  by  the 
solicitor,  and 
referring  to 
the  bills,  held 
a  sufficient 
compliance 
with  theS  & 
7  Vict,  c.  73. 
1.37. 


rriHIS  was  a  special  petition  for  the  taxation  of  a 
-^    solicitor's  bill  of  costs,  under  the   following  cir- 
cumstances. 

Mr.  Bush  was  employed  as  the  solicitor  of  the  peti- 
tioner Mr»Sat/er,  In  October  1842,  Mr.  Sqyer  wrote  to 
Mr.  Bush  requesting  to  be  furnished,  through  Mr.  Den- 
nettj  a  solicitor  residing  at  Worthing^  with  his  accounts 
and  bills  of  costs.  Mr.  Dennett  afterwards  wrote  to 
Mr.  Bushf  requesting  that  the  bills  might  be  sent  for  him 
to  his  London  agents  Messrs.  Hodgsofi  and  Concanen, 

On  the  24th  of  May  184S,  the  bills  of  costs,  un- 
signed by  Mr.  Bush^  were  sent  to  Messrs.  Hodgson  and 
Concanen,  but  they  were  accompanied  by  a  letter  sub- 
scribed by  Mr.  Bush  which  referred  to  the  bills ;  and 
in  a  subsequent  letter,  sent  by  Mr.  Dennett  to  Mr.  Bush 
on  the  7th  oijune  1843,  the  latter- acknowledged  their 

receipt. 

On 


CASES  IN  CHANCERY.  67 

On  the  2lst  of  June  1844,  this  petition  was  presented  1844. 
for  the  taxation  of  the  bills.  The  petitioner  insisted, 
that  the  bills  had  neither  been  duly  signed  nor  delivered 
within  the  terms  of  the  act.  The  respondent,  on  the 
other  hand,  contended,  that  the  act  had  been  complied 
with,  and  that,  as  the  bills  had  been  duly  deliTered 
more  than  twelve  njonths  before  the  application  to  tax, 
the  Court  could  only  order  a  taxation,  *^  under  special 
circumstances  to  be  proved  to  the  satisfaction  of  the 
Court,"  and  that  as  no  such  spedal  circumstances  ex-^ 
bted,  no  order  could  be  made  for  taxation. 

By  this  act  (a),  no  solicitor  is  to  commence  any 
action  for  recovery  of  his  fees,  until  one  month  after 
*'  he  shall  have  delivered  unto  the  party  to  be  charged 
thereoDilhf  or  sent  by  the  post  to,  or  left  for  him  at  his 
counting-house,  office  of  business,  dwelling-house,  or 
last  known  place  of  abode,  a  bill  of  such  fees,  charges, 
and  disbursements,  and  which  bill  shall  be  subscribed 
with  the  proper  hand  of  such  attorney ;"  and  upon  the 
application  of  the  party  chargeable  by  such  bill  within 
such  month,  it  shall  be  lawful  to  refer  '*  such  bill " 
for  taxation,  without  any  money  being  brought  into 
Court;  and,  in  case  no  such  application  shall  be  made 
within  **  such  month,"  the  taxation  is  to  be  made 
^*  with  such  directions  and  subject  to  such  conditions " 
as  the  Court  shall  think  proper ;  but  it  is  provided  that 
no  such  reference  shall  be  directed  ''  after  the  expira- 
tion of  twelve  months  after  such  bill  shall  have  been 
delivered,  sent,  or  left  as  aforesaid,  except  under  special 
circumstances^  to  be  proved  to  the  satisfaction  of  the 
Court." 

The  principal  question  therefore  was  simply  this, 
whether,  under  the  above  circumstances,  the  bills  had 

been 

(a)  6&1  Vict,  e,  75.  «.  37.  passed  the  22d  August  1843. 
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1844.        been  duly  delivered  a  twelyemonth  previous  to  the  2 1st 
ofjune  1844. 

Mr.  Roupell  and  Mr.  CoU^  in  support  of  the  petition, 
contended  that  this  -application  was  made  within  the 
twelve  months,  as,  in  fact,  there  had  been  no  due 
delivery  of  the  bill  of  costs  ^*  unto  the  party  to  be 
charged  therewith,'*  according  to  the  exigency  of  the 
statute.  First,  because  it  had  not  even  been  delivered 
to  Mr.  Dennett^  the  party  authorised  to  receive  it,  but 
to  his  London  agents,  and  that  Mr.  Dennett^  being  a 
mere  agent,  could  not  delegate  his  authority.  Secondly, 
because  the  bill  delivered  had  not  been  *' subscribed" 
by  the  attorney,  as  required  by  the  act. 

Lastly,  that  there  were  in  this  case  special  circum- 
stances which,  at  all  eventsj  warranted  the  taxation. 

Mr.  Kindersley  and  Mr.  •/.  V,  Prior^  contra.  The 
bill,  though  not  delivered  personally  to  the  party,  was 
delivered  to  the  agent  of  the  party  authorised  to  receive 
it,  and  by  him  to  the  agent,  and  by  the  agent  to  the 
principal.  Vincent  v.  Slajfmaker  {a\  Warren  v.  Cun- 
ningham, (b) 

Secondly,  though  the  bill  was  not  signed,  it  was 
accompanied  by  a  letter  signed  and  referring  to  the  bill. 

Lastly,  there  are  no  sufficient  **  special  circum- 
stances." 

HiU  V.  Htmphrys  (c),  Eicke  v.  Nokes[d\  In  re  Bar^ 
ker  (e\  Brooks  v.  Mason,  (g) 

The 
(a)  13  EoMt,  37S.  (rf)  Moo.  *  Mai.  303. 

{b)  Gow,  71.  (e)  6  Sim.  47 6. 

(c)  3  Esp.  254.  Ig)  1  Hen.  Black.  290. 
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The  Master  of  the  Rolls.  1844. 

I  am  of  opinion  that  the  bills  have  been  delivered  In  re 
according  to  the  true  intent  and  meaning  of  the  thirty- 
seventh  section  of  the  act  Mr.  Sayer  was  the  client ; 
Bush  the  attorney.  Mr.  Sayer ^  by  his  letter  of  the  11th 
o(  October  1842,  expressly  desired  the  bills  to  be  sent 
to  him  through  Dennett^  his  solicitor;  and  I  conceive 
that  a  person  entitled  to  the  delivery  of  a  bill  of  costs 
may  appoint  a  person  to  receive  it  for  him.  Here 
Sayer  appointed  Dennett  for  that  purpose,  and  there- 
fore service  upon  Dennett  was,  upon  his  own  authority, 
good  service  upon  him.  Dennett  afterwards  requested 
that  the  bills  should  be  sent  to  his  London  agents.  It 
is  not  necessary  to  make  any  observation  as  to  Dennetf^ 
right  of  delegating,  because  it  appears  clearly  in  this  case, 
that  the  bills  did  come  to  the  hands  of  Dennett.  The 
bills  were  sent  on  the  24th  of  May  184S,  with  a  letter 
distinctly  referring  to  the  four  bills  in  question,  and  that 
letter  was  duly  signed  by  Bush^  and  Bushj  on  the  7th  of 
Jitne  1843,  received  a  letter  from  Dennett  acknowledging 
the  receipt  from  Hodgson  and  Co.  of  the  bills  and  letter. 
It  does  not  appear  when  they  got  to  the  hands  of  Sayer^ 
but  it  is  admitted  that  they  did  get  there.  I  think  there 
was  a  due  delivery  within  the  spirit  and  meaning  of  the 
act,  and  that  the  Petitioner  ought  to  have  come  within 
Xwelve  months,  unless  he  was  prepared  to  shew  *^  special 
circumstances.''  I  cannot  order  a  taxation,  because  the 
twelve  months  have  elapsed,  and  the  petitioner  has  failed 
to  shew  special  circumstances ;  the  petition  mast  be  dis- 
missed  with  costs. 


NoTfi. — See  Tatflor  v.  Hodgson^  (2*  B,  9  June,  1845. 
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1844. 


Nov.  7, 8.  In  re  PEYTON'S  Hospital. 

1845. 

rwlHIS  was   a   petition   presented  under  Sir  Samuel 
was  presented  Romilljfs  act.  (a)      The    circumstances   are   suffi- 

^"l?"^  ^m  •       ciently  detailed  in  the  judgment, 
act,  imputing 

Md'SnJto       ^'■'  ^"^'*  *°^  ^^'  Chandlessj   in  support  of  the 
displace  the      petition, 
trustees  and 
alter  the  niaF> 

nagement  of  a       Mr.  Cooper  and  Mr.  Smythct  contra. 

charity,  in 

conformity 

with  a  decree,       Mr.  G.  P.  White,  for  one  of  the  trustees, 
which  turned 

out  to  have 

M'tbTb^^       Mr.  Turner  in  reply. 

ing  a  scheme 

pointmenfof        Authorities  were  cited  to  shew  that  this  was  not  a 

additional        case  within  the  scope  of  the  above-mentioned  act;  but 

trustees  were 

alone  asked.     ^^^  judgment  of  the  Court  did  not  turn  upon  that  point. 

The  title 
alleged  being 

plainly  erro-         The  Ma8T£R  of  the  R0LL8  took  time  to  consider  bis 

neous,  the         .    % 
Coon,  though  judgraent. 
of  opinion 

that  the  two  -*— — _—i ^.^.i_- 

objects  asked 
were  proper, 

dSh^m  on       ^^'  Master  o/ihe  Rolls.  I845, 

this  petition,  ,p..  ..  .J    u       •  .  ^«».ll. 

but  dismissed        ^his   petition   IS   presented   by  six  persons,  stating 

It  with  costs,    themselves  to  be  of  Iskham,  in  the  county  of  Cambridge^ 

and  it  prays, 

1st.  A  declaration  that,  according  to  the  true  intent 
of  a  decree  of  the  29th  of  October  1665|  the  appoint^ 

ment 

(a)  52  G,3,  c.  101. 
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ment  of  the  trustees  of  the  charity  is  vested  in  the  1845. 

minister  and  greater  part  of  the  inhabitants  of  Isleham^  ^^7^^^^ 

oTy  that  their  consent  is  necessary  to  such  appointment,  Peyton's 

or  otherwise,  that  such  appointment  can  only  be  made  HospitaL 
by  the  authority  of  this  Court. 

2d.  A  declaration,  that  the  appointment  of  John 
BuUeTf  John  Fyson,  John  Moore,  and  Jtichard  Robins, 
to  be  trustees  of  the  charity,  was  an  invalid  appointment. 

3d.  That  new  trustees  may  be  appointed,  in  con- 
formity with  such  declaration  as  the  Court  may  think 
fit  to  make ;  or,  at  all  events, 

4th.  That  the  complete  number  of  the  trustees  may 
be  filled  up. 

5.  That  all  proper  and  necessary  directions  may  be 
given  by  this  Codrt, 

For  bringing  in  and  keeping  the  evidences  and 
writings  concerning  the  hospital,  into  such 
custody  as  is  ordered  and  provided  for  by 
the  said  decree. 

For  settling  and  declaring  in  whom  the  no- 
mination of  master,  and  brethren,  and  sis* 
ters  of  the  hospital  is  vested. 

For  the  preservation  of  the  estates  of  the 
hospital,  in  time  to  come. 

For  excluding  any  of  the  trustees  from  per- 
sonally occupying  or  enjoying  the  same. 

F  4  For 
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1845*  ^  Fqj  keeping  the  buildings  of  the  hospital  in 

In  re  proper  repair. 
Peyton's 


Hospital. 


For  restoring  and  replacing  such  of  them  as 
have  disappeared,  when  and  as  the  funds 
of  the  charity  shall,  from  time  to  time, 
permit. 

For  rendering,  at  least  once  a  year,  to  the  in- 
habitants of  the  parish  in  vestry  assembled, 
the  accounts  of  the  charity  for  time  to  come. 

For  duly  passing  the  accounts  of  the  charily 
for  the  time  past,  to  such  extent  and  in  such 
manner  as  the  Court  may  think  right. 

6th.  That,  if  necessary,  a  proper  scheme  may  be 
approved  of  by  the  Court  for  the  purposes  aforesaid,  and 

7th.  That  the  costs,  charges,  and  expences  of  the 
petitioners  in  reference  to  the  matters  aforesaid,  pre- 
vious to,  and  in,  and  about  the  matter  of  the  petition 
and  to  be  consequent  thereon,  may  be  provided  for  in 
such  manner  as  the  Court  may  think  fit. 

The  petition  is  principally,  if  not  entirely,  founded  on 
a  decree  of  commissioners  of  charitable  uses,  dated  the 
29th  of  October  1665,  which  provided,  almost  in  express 
terms,  for  some  of  the  regulations  which  this  petition 
seeks  to  establish,  and  which  are  greatly  at  variance  with 
the  practice  which  has  been  adopted  and  pursued  by  the 
respondents,  the  present  trustees  of  the  charity. 

The  respondents  have,  in  their  evidence,  set  forth  the 
letters  patent  by  which  the  charity  was  founded,  and  a 
decree  of  this  Court,  dated  the  Sd  day  of  December 

1656, 
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1656,  by  the  recitals  of  which  it  appears,  that  the  in-        1845. 
quisition  and  decree  of  the  29th  of  October  1665,  upon     ^"'^^^^^^"^ 
which  the  petition  is  founded,  were  excepted  to  by  Sir      Peyton's 
John   Maynard  and   John  Maynard  Esq.;    and   that,      Hospital. 
afterwards,  the  matters  in  controversy  between  the  par- 
ties concerning    the   hospital   were   referred    to  arbi-* 
trators ;  that  the  arbitrators  had  made  their  award,  and 
the  bill  being  filed  to  have  the  award  or  agreement 
established  by  the  decree  of  this  Court,  and  the  answer 
being  put  in,  it  was  ordered   and   decreed,   that  the 
award  and  all  things   therein  contained,  should  stand 
ratified  and  confirmed  by  the  decree  of  this  Court,  to 
be  observed  and  performed  by  all  the  parties  according 
to  the  true  intent  and  meaning  thereof.     And  it  was 
also  ordered  and   decreed,    according  to   the  award, 
that  the  aforesaid  inquisition  and  decree,  and  all  pro- 
ceedings thereon  had,  as  to  the  Plaintiffs,  should  be 
set  aside,  and  should  stand  reversed,  without  impeach- 
ment to  the  award,  or  the  present  decree. 

This  decree  has  been  found  among  the  records  and 
proceedings  of  this  Court,  and  it  was  set  forth  in  an 
affidavit  which  was  filed  on  the  4th  day  of  June  last, 
and  it  thereby  appeared,  that  the  petitioners  had 
founded  their  case  and  proceeded  upon  an  erroneous 
foundation.  They  thought  fit,  however,  to  bring  on 
their  petition  for  hearing  without  amendment,  and  at 
the  hearing,  it  being  apparent  that  very  little,  if  any,  of 
the  relief  prayed  for  could  be  granted,  it  was  asked, 
that,  upon  the  facts  appearing  in  the  evidence,  the 
proper  number  of  trustees  might  be  appointed,  and  a 
proper  scheme  considered  for  the  future  letting  of  the 
charity  land,  and  the  application  of  the  income. 

These  objects  would  appear,  from  the  evidence  which 
has  been  produced,  to  be  in  themselves  very  proper. 

I  do 
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1845.        I  do  not  think  that  misconduct  of  the  trustees  has  been 

'•^v^*^     shewn ;  but  there  are  circumstances,  from  which  it  ap- 

Pbtton*8      pears  to  me,  that  the  due  appointment  of  new  trustees 

Hospital,      ought  to  be  secured,  and  that  the  letting  of  the  land 

and  the  application  of  the  revenue  might  be  improved 

by  regulations  established   under  the  authority  of  this 

Court 

I  should  therefore  have  been  glad,  if,  after  proper 
provision  for  the  costs  of  an  erroneous  proceeding 
which  ought  not  to  fall  on  the  charity,  a  proper  order 
for  the  purposes  asked  at  the  bar  could  have  been 
agreed  to. 

But  the  respondents  have  insisted,  that,  having  regard 
to  this  petition,  founded  as  it  is  in  error,  and  the  error 
persevered  in  up  to  the  hearing,  the  petition  ought  to 
be  dismissed  with  costs,  leaving  any  proper  regulation 
or  interference  of  the  Court  to  be  obtained  upon  a  dis- 
tinct and  proper  application. 

In  the  institution  of  these  proceedings,  I  think  that 
the  petitioners  and  their  solicitor  were  misled,  without 
any  fault  of  their  own ;  they  were  misled  by  the  omis- 
sions in  the  report  of  the  charity  commissioners ;  and 
the  trustees  and  their  solicitor,  partly  from  their  own 
ignorance,  and  partly  from  other  motives,  did  not  com- 
municate all  the  information  which  it  would  have  been 
desirable  to  have,  but  having  carefully  considered  the 
case,  and  being  of  opinion  that  no  part  of  the  costs 
of  this  proceeding  ought  to  fall  upon  the  charity,  or  on 
the  trustees  personally,  and  considering  that  an  ad- 
verse order  should  be  founded  on  that  which  is  both 
alleged  and  proved,  and  that  here  the  title  alleged  is 
plainly  erroneous,  I  think  that  the  petition  must  be 
dismissed  with  costs. 
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The  ATTORNEY-GENERAL  v.  The  Corporation         i844. 

c  Tif\r\T  1?  June  S,2Bf  29. 

of  POOLE.  j^^  i' 

Nov,  15. 
flHIS  information  was  filed  by  the  Attorney- General  Jurisdiction  of 
^     at  the  relation  of  certain  rate-payers  in  the   bo-  chancery  to 
rough  of  Pookf  in  the  county  of  Dorset^  against  the  Cor-  moderate  the 
poration,  Mr.  Parr,  and  Mr.  Arnold*     It  impugned  the  compensation 
validity  of  the  compensation  awarded  to  the  Defendant  57*!^     ^ 
Parr  for  the  loss  of  offices  held  by  him  iir  the  borough,  council,  on 
at  the  passing  of  the  Municipal  Corporation  Act.  (a)  ^^^  ^^" 

The  case  formerly  came  before  the  Court  on  demurrer,  corporate 

J  1  /t\         J   -^  r      i_       •         officer  under 

and  upon  appeal  {b)y  and  it  now  came  on  for  nearmg.  the  Municipal 

The  facts  of  the  case  are  so  fully  detailed  in  the  judgment  Corporation 

of  the  Courts  that  it  would  be  useless  here  to  repeat  them.      Under  the 

Municipal 
Mr.   Corporation 
Act,  officers 
{a)  S&6  W.  A.  c.  76.  (4)  2  Keen,  190., 4 MifL 4- Cr.  «  removed" 

1 7.,  and  8  CL  if  Fin.  409.  under  its  pro- 

visions, be- 
came entitled  to  compensation.    A.  J9.,  the  then  town  clerk,  made  no  formal  sur- 
render of  bis  office,  nor  any  attempt  to  procure  his  re-appointment,  or  to  contest 
the  election  of  C.  /).,  who  was  appointed  town  clerk.    Held,  that  this  constituted 
a  removal  of  A.  B.  from  his  office. 

For  the  purpose  of  establishing  a  claim  to  compensation  for  the  loss  of  a  con- 
nected or  dependent  office,  it  ought  to  be  shewn;  1st.  that  the  office  was  con- 
nected, or  understood  to  be  connected  with,  or  dependent  upon,  the  corporate  office 
lost;  and,  2d(y,  that  the  loss  of  it  was  connected  with  the  loss  of  tne  principal 
office,  but  it  is  not  required  by  the  act,  that  the  connected  or  dependent  office,  or 
the  office  understood  so  to  be,  should  be  itself  a  corporate  office. 

Held,  that  the  circumstance  of  a  town  clerk  having  continued,  for  some  time 
after  he  was  removed  from  the  office,  to  perform  the  duties  of  the  offices  of  clerk 
of  the  peace  and  clerk  of  the  magistrates  until  other  clerks  were  appointed, 
did  not,  in  any  way,  interfere  with  his  right  to  compensation  for  the  loss  of 
those  offices. 

The  town  clerk  of  Poole,  who  held  several  offices  at  the  time  of  the  passing  of  the 
Municipal  Corporation  Acl^  was  removed.  Held,  that  he  was  entitled  to  compensa- 
tion for  the  following  connected  offices: —  Solicitor  to  the  corporation,  clerk  of  the 
peace,  magistrate's  clerk,  solicitor  to  the  quay  committee,  solicitor  to  the  water 
bailifl^  and  prothonotary  of  the  weekly  court  of  record ;  but  that  he  was  not  entitled 
to  compensation  for  the  offices  of  solicitor  to  the  coroner,  under-sheriff,  solicitor  to 
the  overseers  and  guardians  of  the  poor  of  the  town  and  county,  solicitor  to  the 
surveyors  of  highways,  and  solicitor  to  the  lamp  and  watch  commissioners. 
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Mr.  Kinderdey  and  Mr.  FoUett,   in   support  of  the 
information. 

Mr.  Teed  and  Mr.  Dickenson^  for  the  Corporation. 

Mr.  Turner  and  Mr.  FreeUng^  for  the  Defendant, 
Mr.  Parr. 


The  following  authorities  were  relied  on :   The  Qtteen 
V.    The   Corporation  of  Poole  (a),    The  Queen  v.   The 
Lords  of  the  Treasury^  re  Loxdak  (A),   The  King  v.  The 
Mayor  of  Bridgewater  (c),   7%^  King  v.  ZX^  Mayor  of 
Swansea  (^f),   The  Queen  v.  CarmaHhen.  {e). 

The  Master  of  the  Rolls  reserved  judgment 


Nov.  13.  The  Master  of  the  Rolls. 

This  information  prays  a  declaration,  that  the  De- 
fendant Bxjbert  Henning  Parr,  having  voluntarily  re- 
signed the  office  of  town  clerk  of  the  borough  of  Poole^ 
is  not,  under  the  Municipal  Reform  Act,  entitled  to 
any  compensation  in  respect  of  such  office,  and  that  the 
town  council  of  Poole  had  no  authority  to  award  any 
compensation  in  respect  thereof.  But,  if  it  should  ap- 
pear that  he  did  not  voluntarily  resign,  but  was  removed 
from  the  office  by  the  corporation,  that  it  may  be  de- 
clared, that,  according  to  the  true  construction  of  the 
act,  he  was  entitled  to  compensation  only  in  respect  of 
the  office  of  town  clerk,  and  not  in  respect  of  any 
other  office  which  was  held  by  him,  and  that  the  town 
council  had  no  authority  to  award  him  any  compensa- 

'      .  tion 

(a)  7  Ad.4r  JS.  730.  (d)  ll  Ad.  4r  E.  66. 

\b)  10  Ad.  i  E.  179.  {e)  11  Ad,^  E,  9. 

(c)  6  Ad.  Sf  E.  ^39. 
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tion  in  respect  of  any  other  office ;  and  that  the  award 
of  a  sum  of  4500/.)  having  been  made  to  him  in  respect 
not  only  of  the  office  of  town  clerk,  but  also  of  several 
other  offices,  was  illegal  and  not  binding  on  the  cor- 
poration, and  that  a  bond  given  to  him  for  that  sum 
was  fraudulent  and  void,  or  else  ought  to  stand  only  as 
a  security  for  such,  if  any,  sum  as  he  should  be  pro- 
perly entitled  to.  And  that  it  may  be  referred  to  the 
Master  to  enquire  what,  if  any,  amount  of  compensa- 
tion he  is  entitled  to,  and  for  consequential  relief. 
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The  Municipal  Corporation  Act  was  passed  on  the 
9th  of  September  1835.  {a)  Mr.  Parr  was  at  that  time 
town  clerk  of  the  borough  of  Poole^  and  he  at  the  same 
time  held  several  other  offices,  which  he  alleges  to  have 
been  more  or  less  dependent  upon  or  connected  with 
the  office  of  town  clerk,  and  amongst  those  offices, 
were  the  offices  of  clerk  to  the  justices  and  clerk  of  the 
peace  which,  by  the  102d  section  of  the  act,  were  de- 
clared to  be  incompatible. 

On  the  26th  of  December  1835,  the  town  councillors 
were  elected,  and,  it  is  said,  that  two-thirds  of  their 
whole  number  were  tories  or  conservatives,  to  which 
party  Mr.  Parr  belonged. 

The  election  of  officers  took  place  on  the  1st  of 
January  18S6,  and  on  that  occasion,  Mr.  Thomas  Ar^ 
nold  was  elected  to  the  office  of  town  clerk. 


Mr.  Parr  was  not  re-appointed,  and  on  the  4th  of 
August  1836  he  presented  his  memorial  to  the  town 
council  for  compensation,  and  he  therein  stated,  that, 
on  the  24th  of  July  1833,  he  was  appointed  town  clerk 

and 

(fl)  5  &  6  W.  4.  c.  76.  • 
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1844.        and  clerk  of  the  peace,  and  that  his  appointment  was 
^'jf^*'''^     for  life,  and  confirmed  by  his  then  Majesty;  that,  in 
Attornbt-    consequence  of  his  appointment  to  the  oflSce  of  town 
clerk,  and  as  connected  therewith,  he  filled  the  several 


General 

The  offices  of — 

Corporation 

*OOLB. 


uorpoi 
ofPo 


1 .  Solicitor  to  the  corporation. 

2.  Clerk  of  the  peace. 
S.  Magistrate's  clerk. 

4.  Clerk  to  the  commissioners  of  taxes. 

5.  Solicitor  to  the  coroners. 

6.  UndersherifT. 

7.  Solicitor  to  the  overseers  and  guardians  of  the 

town  and  county  of  Poole. 

8.  Solicitor  to  the  surveyors  of  highways. 

9.  Solicitor  to  the  quay  committee. 

10.  Solicitor  to  the  lamp  and  watch  commissioners. 

11.  Solicitor  to  the  water  bailiff,  and, 

12.  Prothonotary  of  the  weekly  court  of  record. 

That  the  usage  of  the  borough  was,  for  the  town 
clerk  to  hold  such  offices  for  life,  or,  at  all  events,  the 
usage  was  such,  as  to  raise  a  just  expectation  that  the 
office  should  remain  during  the  life  of  the  memorialist. 
That  by  the  appointment  of  Mr.  Arnold^  all  such  ap- 
pointments were  removed  From  the  memorialist,  and  he 
claimed  the  sum  of  4835/1  as  a  compensation  for  the 
loss  of  them. 

On  the  5th  of  October  18S6,  Mr.  Partes  claim  was 
before  the  town  council,  and,  having  been  discussed,  the 
future  consideration  of  it  was  adjourned  to  the  14th  of 
October.  A  revision  of  the  burgess  list  was  made  on 
the  10th  of  October^  and  many  names  were  then  placed 
on  the  list.  On  the  14th  of  October ^  at  the  adjourned 
meeting  of  the  town  council  for  the  consideration  of 

Mr. 
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Mr.  Partes  claim,  it  was  resolved,  that  Mr.  Parr  ap-        1844. 
peared  to  be  justly  entitled  to  a  fair  and  reasonable 
compensation  for  all  the  offices  claimed  by  him  in  his 
memorial,  the  same  being  usually  held  by  the  town 
clerk ;  and  some  of  the  items  of  his  claim  being  then 
admitted,  the  consideration  of  the  remainder  was  ad- 
journed till  the  9th  of  November ;  but  before  that  day, 
viz.,  on  the  1st  of  November^  an  election  of  town  coun- 
cillors was  made,  and  thereby  the  strength  of  the  party 
to  which  Mr.  Parr  belonged  was  increased.    A  meeting 
of  the  town  council  was  held  on  the  9th  of  November, 
pursuant  to  the  former  adjournment,  and  the  consider- 
ation of  Mr.  Part's  claim  was  again  adjourned  to  the 
2Sd  of  November,  on  which  day,  the  particular  items  of 
the  claim,  which  were  admitted  on  the  5th  day  of  Oc- 
tober,  were  confirmed,  and  the  other  particulars,  the 
consideration  of  which  had  been  twice  adjourned,  were 
allowed,  and  the  sum  of  4500^.  was  awarded  to  Mr. 
Parr,  as  a  compensation  for  the  loss  of  all  the  offices 
stated  in  his  memorial.     The  claim  amounted  in  the 
whole  to  the  sum  of  48S5/.,  and  the  reason  for  the 
reduction  to  4500/.    is  not  stated.     On  a  subsequent 
day  (the  29th  of  November),  a  bond  was  executed  under 
the  corporation  seal  for  securing  payment  of  the  4500/. 
to  Mr.  Parr  by  instalments. 

The  information  alleges,  that  the  several  adjourn- 
ments of  the  meetings  to  consider  Mr.  Part's  claim, 
from  the  5th  of  October  to  the  2Srd  of  November,  viz. 
till  after  the  election  of  new  town  councillors,  and  that 
the  additions  to  the  burg^  list  on  the  10th  of  October, 
and  the  effect  of  that  addition  on  the  election  of  the 
1st  of  November,  were  all  of  them  fraudulently  contrived 
between  Mr.  Parr  and  the  majority  of  the  town  council, 
for  the  purpose  of  obtaining  for  Mr.  Parr,  under  the 
name  of  compensation,  a  sum  of  money  to  which  it  was 

well 
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well-known  that  he  was  not  entitled;  but  independently 
of  such  fraudulent  contrivances,  the  information  seeks 
to  be  relieved  from  the  4500/.  awarded  under  the  name 
of  compensation,  and  from  the  bond  by  which  it  is 
secured,  on  the  ground,  1st.  That  Mr.  Parr^  having  re- 
signed his  office,  is  entitled  to  no  compensation  what- 
ever ;  2dly.  That,  if  he  is  entitled  to  any  compensation, 
it  can  only  be  for  the  loss  of  his  office  of  town  clerk ;  and 
Sdly.  That,  if  he  is  entitled  to  compensation  for  the  loss 
of  any  office,  other  than  that  of  town  clerk,  he  is  not  so 
entitled  to  all,  but  only  to  some  or  one  of  the  offices  for 
which  compensation  was  included  in  the  bond  for  4500/L 


These  are  the  questions  which  I  have  to  consider,  for, 
after  the  best  consideration  which  I  have  been  able  to 
give  to  the  subject,  and  admitting  the  great  probability 
which  there  is,  of  some  improper  conduct  in  the  form- 
atiojfi  of  the  burgess  list,  and  in  the  management  of  the 
election,  I  do  not  find  any  proof  of  the  only  allegation 
on  that  part  of  the  case  which  it  is  important  for  me  to 
notice,  viz.,  that  the  adjournments,  the  formation  of  the 
burgess  list,  and  the  election  of  the  town  councillors 
were  fraudulently  contrived,  for  the  purpose  of  procur- 
ing, or  had  the  effect  of  procuring,  the  award  in  Mr. 
Partes  favour.  It  is  impossible  to  hear  of  such  con- 
trivances, as  would  seem  to  have  been  resorted  to  for 
the  purpose  of  influencing  the  election  of  town  council- 
lors, without  very  strong  feelings  of  disapprobation,  but 
whatever  may  be  the  truth,  as  to  the  contrivances  them- 
selves being  employed  for  the  improper  purpose  of  un- 
duly influencing  the  electiofll,  in  my  opinion,  it  is  not 
proved  that  they  were  employed  by  Mr.  Parr  for  the 
fraudulent  purpose  of  procuring  an  improper  compen- 
sation for  the  loss  of  his  office,  or  for  procuring  the 
bond  now  in  question,  or  for  preventing  a  subsequent 
investigation  of  the  sums  awarded  to  him.  The  evi- 
dence indeed,  on  the  whole,  rather  induces  me  to  think, 

that 
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that  the  consideration  of  Mr.  Partes  claim  was,  from 
time  to  timei  adjourned  not  by  his  contrivance,  but 
agamst  his  will ;  but,  whether  that  was  so  or  not,  it  ap- 
pears to  me  that  these  allegations  of  fraud,  as  to  the 
subject-matter  of  this  information,  are  not  proved. 

Mr.  Parr  having  succeeded  in  obtaining  judgment  at 
law  for  the  penalty  of  the  bond,  a  supplemental  inform- 
ation was  filed,  and  proceedings  were  stayed  upon  the 
money  being  brought  into  court. 

The  original  information  was  demurred  to,  and  upon 
the  demurrer,  it  was  ultimately  decided  (a),  that  the 
borough  fund  was  held  by  the  corporation,  subject  to  a 
trust  which  gives  to  this  Court  jurisdiction  upon  the 
question  raised  by  this  information ;  and,  with  reference 
to  the  allegation  that  Mr.  Pojt  had  resigned  his  office^ 
and  for  that  reason  was  not  entitled  to  any  compensa- 
tion, Lord  Coitenham,  after  intimating  his  view  of  the 
case,  stated,  that  he  did  not  wish  to  be  understood  as 
expressing   any  decided    opinion,   upon  the  question 
whether  Mr.  Parr  came  within  the  description  in  th^ 
act,  of  an  officer  not  re-appointed.     In  the  House  of 
Lords,  the  Lord  Chancellor  desired  it  to  be  understood^ 
that  nothing  was  decided  as  to  the  construction  of  that 
part  of  the  act  which  relates  to  the  re-appointment  of 
the  town  clerk;  and  Lord  Coiienham  observed,  that,, 
when  the  case  was  before  him  in  the  Court  of  Chan- 
cery, he  took  care  to  guard  himself  against  being  sup-- 
posed  to  have  decided  that  point.     The  point  would, 
therefore,  be  entirely  open,  even  if  the  allegation  that 
Mr.  Pair  had  resigned  the  office  had  been  proved,  but 
instead  of  proof  of  any  fact  of  resignation,  an  attempt 
has  been  made  to  establish,  by  argument,  that  the  ac-* 

quiescence 
(tf)  9  Keen,  190.,  4  If.  4*  Cr,  17.,  sCL^F.  409. 
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quiescence  of  an  officer,  for  his  own  purposes,  in  the 
appointment  of  another  to  the  office  which  he  held, 
amounts  to,  and  ought  to  be  considered^  as  a  voluntary 
resignation  by  himself,  and  that  the  omission  to  declare 
his  wish  to  be  re-appointed,  is  evidence  of  voluntary 
resignation,  or  of  an  arrangement  previously  made  for 
the  voluntary  relinquishment  of  the  office. 


It  being  now  clear  that  there  was  no  surrender  of  the 
office,  nor  any  formal  resignation,  it  is  said  that  a 
resignation  must  be  inferred,  because  there  was  no  at- 
tempt to  procure  a  re-appointment  under  the  act,  and 
because  there  was  a  submission  to  the  appointment  of 
another  person  to  the  same  office;  and  the  argument 
goes,  I  think,  to  this  length,  that,  if  a  man  held  an  office, 
the  duties  of  which  before  the  act  passed  he  was  well 
able  to  perform,  and  by  the  passing  of  the  act,  he  was 
placed  in  such  circumstances,  that  he  could  not  per- 
form the  duties  without  sacrificing  more  than  the  office 
itself  was  worth,  or  (a  new  election  being  compulsory) 
if  he  found  himself  unable  to  compete  with  a  rival  can- 
didate, and  for  these  or  any  other  sufficient  reasons,  he 
forbore  to  contest  the  election,  or  acquiesced  in  the  ap* 
pointment  of  another,  which  it  was  neither  his  interest, 
as  affected  by  the  act,  nor  within  his  power,  as  affected 
by  the  state  of  the  borough,  to  prevent,  he  is  to  be 
deemed  to  have  resigned,  and,  for  that  reason,  is  to  be 
held  not  to  be  entitled  to  any  compensation.  I  feel  as- 
sured that  no  such  consequence  was  intended  by  the 
legislature ;  and  I  think  that  it  is  not  within  the  mean- 
ing of  the  words  of  the  act.  It  is  said,  however,  that 
Mr.  Parr  declined  to  propose  himself  for  re-appoint- 
ment, in  consequence  of  an  agreement  between  himself 
and  Arnold;  and  that  his  resignation,  abandonment,  or 
relinquishment  of  the  office  (for  all  these  words  are 
used)  is  proved  by  his  examination  before  n  Committee 
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of  the  House  of  Commondi  and  by  declarations  made 
by  himself  to  a  witness  of  the  name  of  PerrM. 

Four  witnesses,  who  have  been  examined  to  these 
matters,  have  deposed  to  the  following  effect. 

Bickvum  says,  that  Parr  held  the  oflSce  of  town  clerk 
till  the  1st  of  January  1836,  when  he  resigned  the 
offices,  and  retired  therefrom,  as  the  witness  believes, 
in  consequence  of  an  arrangement  previously  entered 
into  between  him  and  the  leading  members  of  the  con- 
servative party,  as  he  believed,  because  of  the  general 
notoriety  of  such  arrangement ;  because  he  believed  the 
majority  of  the  conservative  members  were  personal 
friends  of  Parr;  and  because  Parr  was  present  and 
acquiesced  in  the  election  of  Arnold;  and  because,  upon 
the  remonstrances  of  the  liberal  party,  Ledgardf  a 
friend  of  Parrt  said,  that  as  the  parties  opposed  to  him 
would  have  reform,  they  must  pay  for  it;  and,  in  answer 
to  the  third  interrogatory,  the  same  witness  says,  that, 
upon  Mr.  Perroit  remarking  how  extraordinary  it  was 
that  Mr.  Parr  should  consent  to  retire,  his  successor 
being  of  the  same  party,  and  that  the  world  would 
clearly  understand  that  it  was  only  to  obtain  compen- 
sation. Parr  replied,  that  if  P^rro/^  were  in  the  same 
situation,  he  might  do  the  same. 

I  have  stated  the  evidence  of  Rickmant  because  he 
has  expressed  himself  intelligibly,  and  has  stated  intel- 
ligibly the  reasons,  such  as  they  are,  for  his  belief. 
Hodges  and  Bqgers  have  given  evidence  very  much  to 
the  same  effect,  with  the  exception,  that  the  words 
which  follow  after  the  repeated  use  of  the  word  "  be- 
cause "  are  not  stated  as  the  reasons  for  the  witnesses'  be* 
lief;  but,  if  they  have  any  meaning  at  all,  are  used  as  the 
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hold  together,  and  from  the  fact  that  he  did  not  oppose 
the  election  of  Arnold^  and  from  his  sabsequent  claim 
to  compensation,  it  is  probably  to  be  inferred,  that  he 
thought  it  better,  for  his  own  interest,  to  lose  the  offices, 
and  obtain  such  compensation  as  he  might  be  able  to 
obtain  for  the  whole,  than  to  contest  the  matter  with 
Arnold,  for  the  chance  of  keeping  such  of  the  offices 
as  the  act  enabled  him  to  hold  together,  receiving  only 
such  compensation  as  he  might  be  able  to  obtain  for  the 
one  or  more  which  he  was  disabled  from  holding  with 
the  rest. 


In  fact,  however,  no  formal  surrender  or  resignation 
was  made ;  but  as  an  election  between  competing  can- 
didates does  not  usually  take  place  without  previous 
preparation,  and  as  no  preparation  was  made  by  Parr 
to  oppose  Arnold^  who  was  supported  by  persons,  who 
were  the  political  or  party  allies  of  both  Arnold  and 
Parr^  it  was  easy  to  infer,  that  Mr*  Pttrr  did  not  mean 
to  make  any  attempt  to  get  elected ;  and  it  was  not 
difficult  for  a  heated  political  or  party  opponent  to  infer 
some  improper  or  corrupt  arrangement,  especially  as 
the  question  respecting  Part's  compensation  was  under 
consideration.  But  the  short  fact  is  simply  this,  that  the 
office  of  Parr  was  filled  up  by  the  appointment  of  an- 
other man,  without  any  opposition  on  his  part.  By 
that  act,  which  was  done  under  the  provbions  of  the 
act  5  8c  6  ^.  4.  e.  76.  s.  58.,  I  think  Pdrr  was  removed 
from  his  office.  When  this  case  was  under  my  consi-' 
deration  on  a  former  occasion,  the  allegations  in  the 
bill  to  which  a  demurrer  was  filed,  precluded  me  from 
considering  the  case  as  a  case  of  removal  from  office, 
which,  upon  the  evidence,  I  consider  it  to  be.  I  then 
thought  that  it  was  to  be  considered  as  a  case  in  which 
Mr.  Parr  had  not  been  re-appointed  to  his  office ;  and, 
notwitbstaqding  the  reason  suggested  by  an  authority 

for 
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for  which  I  entertain  the  highest  respect,  I  own  that  I 
do  not  feel  satisfied  that  the  view  I  then  took  was  in- 
correct; but  it  is  not  necessary  now  to  consider  that, 
because  I  think,  that  in  the  absence  of  any  evidence  to 
prove  resignation,  the  circunistances  which  occurred 
make  this  a  case  of  removal ;  and,  so  thinking,  I  am  of 
opinion,  that  upon  his  removal,  Mr.  Parr  was  entitled 
to  an  adequate  compensation,  regard  being  had  to  the 
manner  of  his  appointment  and  his  term  or  interest 
therein,  and  all  other  circupstances  of  the  case. 
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Mr.  Pi7n*  claimed  and  obtained  security  for  com- 
pensation for  his  office  of  town  clerk  and  all  the  other 
offices  which  he  alleged  to  be  connected  with  that 
office.  One  of  those  offices,  viz.,  the  office  of  clerk  to 
the  commissioners  of  taxes,  he  seems,  in  fact,  never  to 
have  lost,  and,  from  that  circumstance  alone,  it  appears 
that  the  amount  of  compensation  for  which  he  obtained 
security  cannot  be  entirely  sustained. 


With  respect  to  the  other  offices,  I  should  have  been 
glad  if  I  could  have  found  any  satbfactory  authority 
for  my  judgment.  Lord  Cottenhamy  in  expressing  his 
assent  to  the  proposition  which  I  had  stated  on  this 
subject,  said,  with  perfect  correctness,  that  much  would 
depend  upon  the  particular  circumstances  of  each  case. 
It  is,  no  doubt,  to  be  determined  from  the  facts  of  each 
case,  whether  an  office  lost,  together  with  a  corporate 
office  from  which  the  officer  was  removed,  was  or  was 
not  a  connected  or  dependent  office,  and  whether  the 
loss  of  it  has  arisen  from  the  loss  of  the  corporate 
office.  Whether  his  Lordship  referred  to  any  other 
circumstances,  the  report  of  his  judgment  does  not 
enable  me  to  ascertain.  I  agree  with  the  argument, 
that  for  the  purpose  of  establishing  a  claim  to  compen- 
sation for  the  loss  of  a  connected  or  dependent  office,  it 

6  4  ought 
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1844*  ought  io  be  shewn,    Ist  That  the  office  was  connected, 

^^JIjP^'^  or  understood  to  be  connected  with,  or  dependent  upon 

Attorney-  the  corporate  office  lost;  and,  Sdly,  That  the  loss  of  it 

General  ^^^  connected  with  the  loss  of  the  principal  office ;  but 

The  it  does  not  appear  to  me  to  be  required  by  the  act,  that 

rf?oo!^°  the  connected  or  dependent  office,  or  the  office  under- 
stood so  to  be,  should  be,  itself,  a  corporate  office* 

It  was  considered  by  the  Court  of  Queen's  Bench, 
that  the  word  <^  office,"  as  used  in  the  act,  being  coI« 
located  with  the  words  ^^  place,  situation,  employment 
or  appointment,"  ought  to  be  understood  in  ^a  greater 
latitude  than  an  office  strictly  legal ;  and  it  was  held, 
that  the  office  of  clerk  to  the  justices,  which  was  sworn 
to  be  incident  and  appurtenant  to  the  offioe  of  town 
clerk,  who  had  received  the  emoluments  of  it,  was  an 
office  for  the  loss  of  which  the  town  clerk,  though  re- 
appointed, was  entitled  to  compensation.  This  I  con- 
sider to  be  an  authority,  upon  which  I  may  declare 
that  Mr.  Parr^  being  removed  from  his  office  of  town 
clerk,  is  entitled  to  compensation,  not  only  for  the 
office  of  town  clerk,  but  also  for  the  office  of  clerk  to 
the  justices,  as  connected  with  it.  And,  on  similar 
grounds,  though  not  distinctly  established  by  authority, 
I  think  him  entitled  to  compensation  for  the  loss  of  the 
several  offices  of  solicitor  to  the  corporation,  of  clerk  of 
tbe  peace,  of  solicitor  to  the  quay  committee,  of  soli- 
citor to  the  water  bailiff,  and  of  prothonotaiy  of  the 
weekly  court  of  record. 

On  the  other  hand,  it  does  not  appear  to  me,  that 
either  of  tbe  offices  of  undersheriff,  and  of  solicitor  to 
the  coroner,  were  so  connected  with  the  office  of  town 
clerk  to  the  corporation,  or  so  under  the  controul  of 
the  corporation,  as  to  make  them,  or  the  loss  of  them, 
dependent  on  the  loss  of  the  office  of  town  clerk.     The 

office 
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oiBce  of  unclersberi£P  had  been  held  distinctly  from  the 
office  of  town  clerk,  and  the  office  o(  solicitor  to  the 
coroner  might,  at  any  time,  have  been  so ;  and,  in  strict- 
ness, I  think  that  Mr.  Parr  was  not  entitled  to  com- 
pensation for  the  loss  of  them. 

There  are  three  other  offices,  in  respect  of  which  I 
have  had  more  doubt :  viz.,  the  offices  of  solicitor  to 
die  overseers  and  guardians  of  the  poor  of  the  town  and 
county  of  PoaUf  solicitor  to  the  surveyor  of  highways, 
and  solicitor  to  the  lamp  and  watch  commissioners; 
bat  not  thinking  it  satisfactorily  made  out  that  they 
were  connected  with  the  office  of  town  cl^rk,  or  that 
the  loss  of  them  was  dependent  on  the  loss  of  the  office 
of  town  clerk,  I  think  that  the  claim  to  compensation  in 
respect  of  them  is  not  established. 

I  do  not  think,  that  the  circumstance  of  Mr.  Parr 
having  continued  to  perform  the  duties  of  the  offices  of 
clerk  of  the  peace  and  of  clerk  to  the  magistrates,  until 
other  clerks  were  appointed,  for  some  time  after  he  was 
removed  from  the  office  of  town  clerk,  in  any  way  inter- 
feres with  his  right  to  compensation ;  and  it  therefore 
appears  to  me,  that  Mr.  Parr,  having  been  removed 
from  his  office  of  town  clerk,  is  entitled  to  compensation 
for  the  loss  thereof,  and  also  to  compensation  for  the 
loss  of  the  several  offices  of  solicitor  to  the  corporation 
oiPodle^  of  clerk  of  the  peace,  of  clerk  to  the  justices, 
of  solicitor  to  the  quay  committee,  of  solicitor  to  the 
water  bailiff,  and  of  prothonotary  to  the  weekly  court 
of  records ;  but  that  he  is  not  entided  to  any  compen- 
sation  for  the  loss  of  any  of  the  other  offices  stated  in 
bis- memorial. 


1844. 


The 

Attornbt- 

Gbnbbal 

The 
Corpomtion 

of  f'OOLB. 


Refer  it  to  the  Master,  to  take  an  account  of  the 
several  smns  of  money  received  by  him  or  his  prede« 

cessors 
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The 
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cessora  in  ench  and  every  year  during  the  five  years 
before  the  9th  day  of  September  1835,  on  account  of 
any  salary,  fees,  emoluments,  profits,  and  perquisites  in 
respect  whereof  be  claims  such  compensation,  distin- 
guishing the  office,  place,  situation,  or  appointment,  in 
respect  whereof  the  same  shall  have  been  received,  and 
let  the  Master  ascertain  and  state,  what  on  the  day 

of  ,  was  due  to  the  Defendant,  as  or  by  way  of 

compensation  for  the  loss  of  his  said  office  of  town  clerk 
and  the  said  several  other  offices,  for  the  loss  of  which 
he  is  hereby  declared  to  be  entitled  to  compensadon. 
And  the  Master  is  to  be  at  liberty  to  state  special  cir- 
cumstances, in  relation  to  the  matters  aforesaid,  or  any 
of  them.  And  declare  that  the  bond  is  to  stand  as  a 
security  only  for  such  sum  of  money  as  shall  ultimately 
appear  to  be  due  to  Mr.  Parr  for  such  compensation  as 
aforesaid.    And  reserve  further  directions  and  costs. 


JVb©.  7. 


HARROD  V.  GIBSON. 


Order  of 
course  to 
amend  ob- 
tained one 
day  too  late, 
discharged. 


rr^HE  answer  in  this  case  was  filed  on  the  10th  of 
-"-  October  184S,  and  under  the  General  Orders  then 
in  force  (a),  the  time  for  obtaining  an  order  of  course  to 
amend  expired  on  the  1st  o{  March  1844.  On  the  fol- 
lowing day  (the  2nd  of  March)^  the  Plaintiff  obtained 
an  order  of  course  to  amend.  The  Defendant  insisted 
that  it  was  irregular;  he,  however,  consented  several 
times  to  an  enlargement  of  the  time  for  making  the 
amendments,  but  ^*  without  prejudice  to  his  right''  to 
discharge  the  order  for  irregularity.     This  enlargement 

expired 
{a)  4th  Order,  1698,  and  13th  Order  o^  November  1851. 
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expired  on  the  2nd  of  November^  and  the  amendment        1844. 
was  previously  made  on  the  26th  of  August,  ^xT^'^^"^^ 

V. 

Mr.  Turner  and  Mr.  J.  Anderson  now  moved  to  dis-       G«»on. 
charge  the  order  to  amend  for  irregularity. 

Mr.  Batesj  canlrdt  contended,  first,  upon  the  con- 
struction of  the  Orders,  that  the  order  to  amend  had 
been  obtained  within  the  time  limited ;  secondly,  that 
the  Defendant  had,  by  his  acquiescence,  waived  all  right 
to  discharge  it ;  and,  thirdly,  he  stated,  by  way  of  excuse, 
that  the  solicitor  had  been  misled  in  his  calculation,  by 
not  adverting  to  the  fact  that  being  Leap  Year,  the 
month  of  Rbruaty  contained  one  day  more  than  usual. 

Tke  'Master  of  the  Rolls* 

Tlie  Defendant  is  entitled  to  the  order  he  asks :  I 
cannot  strike  a  day  out  of  the  calendar.  The  argument 
as  to  acquiescence  cannot  prevail,  because  there  was  a 
special  agreement,  reserving  to  the  Defendant  his  right 
to  discharge  the  order,  and  the  Plaintiff  took  every  sub- 
sequent step  at  his  own  peril. 

I  think  this  as  strict  a  case  as  I  ever  knew ;  but  the 
question  is  not  what  the  Court  would,  in  its  discretion, 
do,  upon  a  special  application  to  be  relieved,  but  whether 
this  order  of  course  was  regularly  obtained,  for  if  not, 
the  Defendant  ought  not  to  be  bound  by  it. 
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Kop.  20.  BARKER  V.  WALTERS. 

Three  di-  '  npHIS  bill  was  filed  by  three  of  the  directors  of  an 
hflMi^igned^a  association,  called  "  The  A^ed  Home  and  Foreign 

P;}}**cy»  fijcd  a  Life  Assurance  and  Mutual  Annuity  Association,"  on 

&c^  praying, '  behalf  of  themselves  and  all  others  shareholders  in  the 

^f  J^**^^**?*  said  association,  or  who  were  otherwise  interested  in  the 

misrepresen.  property  or  profits  of  the  association,  except  the  De- 

mi^ht'b^d^el'  fendante.     The  bill  stated  (amongst  other  things),  that 

livered  up  to  the  association  had  since  the  formation  thereof  consisted, 

**  or  that  th^  ^^^  ^^  ^^^^  time  consisted,  of  a  very  large  number  of 

might  other-  persons,  and  so  numerous  that  it  was  impossible  to 
wise  be  re-        "^  .  i  .        i         i      .      .  , 

lieved  there-     make  them  parties  to  the  suit;  that  the  busmess  and 

from,  in  such    3gj|jj.g  ^{  i\^^  company  or  association  were  manaeed  and 

manner  as  the  . 

Court  might     conducted  by  a  board  of  directors;  that,  on  the  1st  of 

Sut"die  w'n  ^P^^^  1841,  the  Defendant  Crofts  who  occasionally  acted 
oontained  no  as  the  agent  of  the  association,  applied  to  the  solicitor 
back  the  pre-    ^^  ^^®  association,  for  the  purpose  of  ascertaining,  whe- 

miums.  Held,  ^jjgr  the  association  would  be  willinir  to  effect  an  in- 
first,  that  if  ,  ** 
such  a  sub-       surance  on  the  life  of  Benjamin  Walters^  who  would  be 

nrceM^iy^the  ®^^^y  y^*"**  ^^  *S®  ^°  ^^^  ^^^  ^^  ^^  "^^^  ^^^  **^ 
prayer  suffi-      Croft  was  informed,  on  behalf  of  the  association,  that 

pU(wlft;°and,    ^tiere  would  be  no  objection  to  the  age  of  the  party,  if 

secondly,  that  the  life  were  a  good  one.  The  bill  then  proceeded  to 
the  board  of  ,  ^       «     •      .    trr  i        t     »   •         •  •  • 

directors,  who  State,  that,  after  Benjamin  Walter's  had,  m  writing,  satis- 

^*^^th*  factorily  answered  the  usual  printed  questions,  the  Plain- 
company,  tiffs,  as  three  of  the  directors  of  the  association,  and 
nMinsvv  ^'^^  ^^  authority  of  the  board  of  directors,  were 
parties.  induced  to  accept  the  assurance  on  the  life  of  Benjo'- 

min  Walter Sy  and  they  subsequently,  in  June  1841, 
signed  a  policy  of  assurance  for  the  sum  of  5002.,  at  a 
premium  of  SI/.  165.  8(f.  One  of  the  conditions  of  as- 
surance, printed  on  the  back  of  the  policy,  was  to  the 

effect. 


Waltbrs. 
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eflbcty  that  all  premiums  and  other  monies  which  should        1844. 
have  been  paid  to  the  association,  in  respect  of  any     ^^^^^ 
policy  which  might  have  become  void,  should,  subject       ^  v, 
to  the  regnlattons  and  conditions  therein-before  men* 
tioned,  be  forfeited  to  the  association,  and  all  claims 
upon  the  association  in  respect  of  such  policy  should, 
subject  as  aforesaid,  cease  and  be  absolutely  void. 

Benjamin  Walters  died,  about  two  months  after  the 
signing  of  the  policy,  intestate,  and  the  Defendant  Mary 
Walters  became  his  legal  personal  representative. 

The  bill  then  charged,  that  the  policy  of  assurance, 
though  effected  in  the  name  of  Benjamin  Walters^  was, 
in  &ct,  eflected  by  and  for  the  sole  benefit  of  Crqfi ; 
and  that  very  shortly  before  the  time  when  the  policy 
was  effected,  Beryamin  Walters  had  been  attacked  with 
paralysis  or  palsy,  and  that  he  was  subject  to  fits  of 
apoplexy  or  epilepsy,  which  tended  to  shorten  or  en- 
danger his  life,  and  that  the  same  was  well  known  to 
Benjamin  Walters  and  Crq/lf  but  was  carefully  concealed 
from  the  association.     The  bill  further  stated,  that  a 
gross  fraud  was  attempted  to  be  practised  upon  the  as- 
sociation, in  making  the  representations  therein-before 
set  forth,  as  to  the  state  of  health  o(  Benjamin  Walters. 
That   nevertheless.  Crofts  who  was   fully  cognizant  of 
the  fraud  attempted  to  be  practised  on  the  association, 
alleged,  that  the  policy  had  been  duly  assigned  to  him 
by  Benjamin  Walters  previously  to  his  decease,  for  a 
valuable  consideration;   and  that  the  association  had 
lately  discovered,  as  the  fact  was,  that  finding,  under 
the  circumstances  aforesaid,  he  was  unable  to  establish 
any  valid  claim  to  the  said  sum  of  500/.,  in  consequence 
of  his  not  having  a  sufficient  interest  in   the  policy, 
Crqftf  some  time  back,  entered  into  a  plan  with  Mary 
Walters^  as  personal  representative^  whereby  Crqft,  upon 

the 
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the  promke  of  payment  to  her  of  some  portioD  of  the 
monies  to  be  recovered  upon  the  policy,  prevailed  apon 
Maty  Walters  so  to  take  out  letters  of  administration  to 
the  estate  of  Bmjandn  tfaUerSf  for  the  purpose  only  of 
recovering  the  sum  of  money  secured  on  the  policy; 
and  that  it  had  been  agreed  between  the  Defendants 
Mary  Watta^s  and  Ctxfiy  that  Mary  Walters  should> 
immediately  upon  recovering  the  sum  secured  on  the 
policy,  deliver  over  such  sum  to  Cr<^t^  subject  to  such 
deduction  so  agreed  upon,  as  a  remuneration  to  Mary 
Walters. 


The  bill  prayed,  that  the  policy  might  be  delivered 
lip  to  the  Plaintiffs  to  be  cancelled,  or  that  the  Plain- 
tiffs miglU  otherwise  be  relieved  therffiromy  in  suck  manner 
as  the  Court  might  think  JU ;  and  for  an  injunction  to 
restrain  proceedings  at  law  on  the  policy. 

The  two  Defendants  demurred,  for  want  of  equity, 
and  also  for  want  of  parties,  on  the  ground,  **  that  it 
appeared  by  the  bill,  that  all  the  persons  forming  the 
board  of  directors  of  the  said  association  ought  to  be 
parties,  yet  they  were  not  parties  as  Plaintiffs  or  De- 
fendants to  the  said  bill." 


Mr.  Woody  in  support  of  the  demurrer.  The  Plain* 
tiffs  who  seek  to  avoid  their  contract  ought,  by  their 
bill,  to  have  submitted  to  repay  the  monies  they  have 
received  by  way  of  premiums.  If  the  transaction  is  set 
aside,  the  Defendant,  on  the  settled  principles  of  equity, 
will  be  entitled  to  the  restitution  of  that  which  has 
been  paid.  Bromley  v.  Holland  (a),  Byne  v.  Vivian*  (b) 
The  want  of  such  a  submission  was  the  ground  on 

which 

(a)  G.  Cooper^  9.,  and  7  Vet.  3.         (6)  5  Va.  604. 
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which  a  demurrer  was  allowed  in  the  cases  of  Mason  v. 
Gardiner  (a)  and  Whitmore  v.  Francis*  (i) 

Secondly.  The  persons  composing  the  board  of 
Directors  of  the  company  ought  to  have  been  made 
parties  to  this  bill.  It  doe$  not  allege  that  this  suit  is 
prosecuted  with  their  concurrence,  and  therefore,  if  the 
bill  were  dismissed,  the  absent  parties  would  not  be 
bound  by  the  dismissal,  and  they  might  file  another  bill 
for  the  same  purpose.  Agam,  if,  by  the  decree,  the 
executrix  becomes  entitled  to  the  restoration  of  the 
premiums,  she  ought  to  have  the  security  of  the  Direc- 
tors for  the  repayment,  and  the  Court  will  have  no 
jurisdiction  over  them  to  compel  payment,  unless  they 
are  made  parties. 

Mr*  Kinderdejf  and  Mr.  HetheringUm^  contra*  It  is 
not,  by  the  present  practice,  necessary  to  make  a  sub- 
mission by  the  bill ;  the  Court  would  only  set  aside  the 
transaction  on  equitable  terms,  and  such  a  submission 
is  therefore  unnecessary.  iT/ie  Master  of  the  Rolls. 
I  remember,  however,  a  case  in  which  the  bill  contained 
such  a  submission,  and  the  Plaintiff,  having  struck  it  out 
by  amendment,  was  compelled  to  replace  it.]  Even  if  it 
be  necessary,  this  bill  contains  a  sufficient  submission,  for 
it  asks  such  relief  "  as  the  Court  may  think  fit,*'  and  this 
is  an  ample  submission  to  give  to  the  Court  jurisdiction 
to  enforce  whatever  terms  it  may  deem  reasonable. 

Secondly,  the  Directors  are  not  necessary  parties. 
The  Plaintiffs  are  the  three  persons  who  signed  the 
policy,  and  are  alone  liable  upon  it;  they,  therefore, 
from  the  nature  of  the  transaction,  represent  the  com- 
pany in  all  questions  relating  to  the  policy. 

Mr. 

(a)  4  Bro.  C.  t\  436*  (6)  8  Price^  616. 
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1844-.  Mr.  fFood,  in  reply. 

JBarkbr 

„,  ^^  Richardson  y.  Larpeni  (a)  was  cited. 

Walters  '^       ^ 

Tie  Master  of  the  Rolls. 

This  bill  contains  sufficient  allegation  of  equitable 
matters,  to  form  the  foundation  for  relief  against  the 
Defendant  Crqft  and  Man/  Walters^  but  they  have  filed 
demurrers  on  technical  grounds,  for  want  of  equity  and 
for  want  of  parties. 

The  want  of  equity  is,  that  the  PlaintiflSi  have  not,  by 
their  bill,  offered  to  repay  the  money  received  by  vrvj 
of  premiums  on  the  policy;  and  the  want  of  parties  1% 
that  the  bill  is  filed  by  three  persons  on  behalf  of  them- 
selves and  the  other  persons  interested,  without  making 
parties  the  Directors,  by  whom,  it  is  alleged,  the  business 
and  affairs  of  the  association  are  managed. 

First,  it  is  to  be  observed  that  the  prayer  of  the  bill 
is,  that  the  policy  may  be  delivered  up  to  be  cancelled, 
"  or  that  the  Plaintiffs  may  be  relieved  in  such  manner 
as  the  Court  may  think  fit."  The  Plaintiffs,  therefore, 
have  by  their  bill,  in  effect,  asked  for  relief^  on  such 
terms  and  in  such  manner  as  the  Court  may  seem  fit. 
If  it  were  necessary  to  make  the  offer,  this,'!  own,  seems 
to  me  to  be  sufficient  It  is,  in  form,  submitting  to  the 
judgment  of  the  Court  the  terms  on  which  the  relief  is 
to  be  granted.  I  think  that  this  is  sufficient,  and  it  is, 
therefore,  unnecessary,  in  this  case,  to  make  any  observ- 
ations on  the  general  principle,  which  has  been  much 
discussed  of  late  in  cases  of  account,  namely,  as  to  the 

necessity 

(a)  S  r.  4-  Col  (C.  r.)  507. ;  and  see  Richardson  v.  Hastings, 
7  BeavaHf  501*  C»2S. 
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necessity  of  submitting  by  the  bill  to  account.  The 
demurrer  for  want  of  equity  must  consequently  be  over* 
ruled* 

As  to  the  question  of  want  of  parties,  the  only  two 
objections  that  are  material  are  these.  It  is  said,  '^  by 
the  decree,  something  will  have  to  be  done  on  the  part 
of  the  company:  and  there  is  no  person  before  the 
Court,  who,  as  representing  the  Company,  can  be  com- 
pelled to  obey  the  order."  The  argument  cannot 
prevail,  because  the  Plaintiffs  are  seeking  to  be  re- 
lieved from  the  policy,  and  if  the  Defendants  are 
entitled  to  any  demand  or  duty  in  respect  of  that 
policy,  the  Plaintiffs  must  perform  it,  before  they  can 
obtain  any  relief  for  the  Company.  The  Plaintifl^  here, 
representing  the  Company,  will  be,  personally,  com- 
pelled to  perform  any  duty  to  which  the  Defendants 
may  be  entitled. 

The  other  objection  is  this :  •— that  if  this  bill  filed  on 
behalf  of  a  company  be  dismissed  with  costs  at  the  hear- 
ings the  other  members  may  still  file  a  second  bill  for 
the  satne  object.  It  cannot  be  denied,  that,  in  cases  of 
this  description,  some  anomalies  do  arise,  and  some 
difficulties  do  unavoidably  occur,  which  prevent  the 
Court  adhering  strictly  to  its  general  principles;  but 
if  this  objection  be  allowed  to  prevail,  there  would 
be  an  end  to  the  advantage  which  is  afforded  by  this 
mode  of  proceeding,  and  to  the  rule  that  when  parties 
are  very  numerous,  some  of  them  are  allowed  to  pro- 
ceed in  the  name  of  all.  How  the  Court  would  pro- 
ceed, in  such  a  case  as  that  suggested,  has  never,  I 
think,  been  decided.  I  think  there  is  a  difficulty  in 
the  case,  but  it  is  one  which  the  Court  could  deal 
with.  My  impression  is,  that  in  cases  where  a  com- 
pany have  authorised  some  of  their  members  to  enter 

Vol.  VIII.  H  into 


1844. 


Barker 

V, 

Walters. 
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into  obligations  for  them,  and  have  thus  placed  them 
in  a  situation  of  responsibility  to  third  parties,  and  those 
persons  have  come  to  this  Comrt  and  sought  relief  in  the 
name  and  for  the  benefit  ot  all,  but  their  suit  has  been 
dismissed,  my  impressicHi,  I  repeat,  is,  that  thb  Court 
would  not  allow  other  members  to  prosecute  another 
suit  for  the  same  object* 

I  only  state  this  as  my  impression,    I  do  not  think 
it  has  ever  been  decided. 

The  demurrer  must  be  overruled. 


^ll\[  BOSCHETTI  V.  POWER. 

^D  motion,  'T'HIS  was  a  motion  that  the  three  Defendants,  Aimt, 

for  payment  "^  Amid,  and  Shea^  might  transfer  into  court  a  sum  of 

Court,  pro-  26,509/.  consols,  trust  money,  standing  in  thdr  joint 

ceeds  upon 


theadmisnons 
of  the  De- 
fendant, and 
eiddence  can- 
not be  re- 
torted to. 

Three  trus- 
tees admitted 
that  trust 
monejT  was 
standing  in 
their  jomt 
names,  but 
one  only  spe> 
cified  the 
amount. 


names.  Power  by  his  answer  admitted  that  the  (und  in 
question  was  standing  in  the  name  of  himself  and  his 
co-trustees. 

The  two  other  trustees  admitted  that  there  was  <*  alarge 
sum"  of  consols  standing  in  the  joint  names  of  them- 
selves and  Poooefy  but  they  did  not  specify  the  amount 


To  remedy  the  defect  in  the  admission,  the  Plaintiff 
tendered,  on  the  motion,  an  affidavit  of  the  two  lastHa[ien<» 
tioned  Defendants,  which  had  been  sworn  by  them 

MM        I     I  I  1     #  Sr 

wfl  insuf-     *  ^P^'^  ^  reference  as  to  maintenance,  and  from  this  it 

ficient  to  was 

found  an 

order  for  its  paymlsnt  into  Court. 
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was  to  be  collected,   that  they  had  fiinded  property        1844. 
beloogmg  to  the  testator  amoantiDg  to  26)00<M.,  but    ^^^^^^ 
not  stating  it  was  b  the  names  of  the  three ;  the  Plain-  «. 

tiff  also  tendered  an  affidavit  of  the  Plaintiff's  solicitor,       P^^^- 
stating,  that  he  had  been  informed  by  the  chief  ac- 
countant of  the  BaiA,  that  the  sum  in  question  was 
standing  in  the  joint  names  of  the  three  trustees. 

Mr.  Lmndei  and  Mr.  Torriano  in  support  of  the 
motion,  contended  that  there  was  sufficient  evidence 
before  the  Court  to  justify  the  order,  and  that  the  affi- 
davit of  the  Defendants  might  be  used.  — —  v.  JBfir- 
chall^  24th  Jubf  1815,  before  Lord  Eldm.  (a) 

Mr.  Turner  and  Mr.  Sogers^  cantri,  contended,  that 
upon  motion  to  transfer  money  into  Court,  the  Court 
ooold  proceed  only  upon  the  admissions  contained  in 
the  answer  (6),  and  that  here  there  was  no  sufficient 
admission  of  any  specific  sum  standing  in  the  name  of 
the  three  trustees. 

7)U  Master  cfike  Rolls. 

A  motion  to  pay  or  transfer  money  into  court  is  founded 
upon  the  answer  of  the  Defendant,  and  therefore  the 
Court  cannot,  on  motion,  order  money  to  be  paid  or 
stock  transferred  into  court,  unless  it  has  a  distinct 
admission  of  the  Defendant,  that  the  money  is  in 
his  hands,  or  that  the  stock  is  in  his  name ;  where  you 
move  against  several  Defendants,  you  must  have  the 
admission  of  all.  This  seems  a  proper  case  for  the 
transfer  of  the  fund  into  court,  if  I  had  proper  evi- 
dence that  it  was  standing  in  the  joint  names  of  the 

three 

(a)  Cited  2  MaiL Pr.  (Sd  ed.)  (b)  See Riehardtonv.Tke Bank 
S99.»  and  see  Jervu  ▼.  WMUf  of  England^  4  My^.  ^  C.  p.  17G. 
6  Fet.  738. 

H  2 
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1844.       three  trustees.    To  shew  this,  I  ha^e,  first,  the  ad- 
.  )!^'^^^^^    mission  of  one  Defendant  that  it  is  in  the  possession 

■  BOSCHBTTI 

V,  of  the  three;  next,  the  admission  of  the  other  two 

Power.  ^^^^^  there  is  *^  a  considerable  sum"  standing  in  the 
name  of  the  three,  and  then  I  have  an  aflSdavit  from 
which  it  is  to  be  collected,  that  they  have,  in  England^ 
funded  property  belonging  to  the  testator,  amounting  to 
26,000/.  without  stating  that  it  is  in  the  name  of  the 
three,  and  there  is  a  letter  from  the  officer  of  the  Bank 
o( England  which  is  stated  in  the  affidavit  of  the  solicitor, 
representing  that  this  sum  is  standing  in  the  Bank 
books  in  the  names  of  the  trustees. 

There  is,  therefore,  abundant  evidence  to  satisfy  me 
of  the  fact.  The  Court,  however,  does  not,  upon  mo- 
tion, order  money  to  be  brought  into  court  upon  any 
evidence  which  may  satisfy  the  judge  of  the  fact,  but  it 
proceeds  alone  upon  the  admissions  of  the  Defendant. 

I  must  say,  that  I  should  very  considerably  change  the 
practice  of  the  Court,  and  carry  its  jurisdiction  to  an 
extent  to  which  it  never  has  been  before,  if  I  were  to 
make  this  order  without  the  distinct  admission  of  all 
three  Defendants.  The  question  therefore  is,  whether 
I  have  such  an  admission.  I  have  the  admission  of  one, 
and  the  others  have  put  it  vaguely.  Is  this  sufficient  ? 
I  think  not;  and  that  I  cannot,  according  to  the  practice 
of  the  Court,  make  the  order  now. 

If  asked  I  will  make  the  restraining  order,  which, 
under  the  act  of  parliament  (a),  I  have  authority  to  do. 

Mr.  LomideSi  I  do  not  apprehend  any  danger,  and 
do  not  ask  for  it. 

(a)  5  yk^.  c.  5.  t.  4. 


CASES  IN  CHANCERY.  loi 

1844. 


Jnr^  HOBLER.  Nov.m. 

"PREVIOUS  to  the  Long  Vacation,  a  petition  had  Parties  are 

been  presented  for  the  taxation  of  a  solicitor's  bill,  consent  of  ^ 
which  coming  on,  the  counsel  for  the  petitioner  and  re-  their  counsel ; 
spondent  (Mr.  Watson  and  Mr.  Bilton)  consented  that  a°pe^on°to* 
it  should  be   dismissed  without   costs,   the   petitioner  restore  a  pe- 
undertaking  to  make  no  further  application  for  a  similar  missed  by  con- 
purpose.     The  terms  were  indorsed  on  the  briefs  of  ^"unl^S,"  ?"" 

counsel  and  entered  in  the  Registrar's  book.  no  authority 

had  been  siven 
to  counsd  to 

Mr.  Pike  now  appeared  in  support  of  a  second  peti-  consent,  was 
,.,..,,*       ,  .  .  t     1      .  dismissed  with 

tion,  which  nisisted,  that  the  petitioner  bad  given  no  costs. 

authority  to  his  counsel  to  consent,  and  praying,  that 

notwithstanding  what   had   taken  place,   the   original 

petition  might  be  restored  and  heard. 

Mr.  Biliortf  contrh^  contended,  that  the  Court  could 
not  enter  into  the  question  of  the  extent  of  the  autho* 
rity  of  counsel,  and  that  clients  must  be  held  bound  by 
their  consent  He  stated  that  the  petitioner's  case  had 
passed  from  the  hands  of  Mr.  Watson  to  Mr.  Farren^ 
and  from  him,  within  the  last  day,  to  Mr.  Pike.  He 
cited  Mole  v.  Smith,  (a) 

Mr.  Pike^  in  reply. 

7X^  Master  of  the  Roli^. 

The  business  of  the  Court  cannot  proceed  unless 
credit  is  given  to  the  statements  of  counsel  that  they 

have 

(a)  1  Jae.  ^  W*  p.  673.,  and  see  Fumival  v  Bogle,  4  Euss,  142. 
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In  re 
HoBun. 


have  authority  for  what  they  do.  They  must  them- 
selves judge  of  the  extent  of  their  authority  under  the 
ordinary  responsibilities.  This  petition  must  be 
mbsed  with  costs. 


Dee.  19. 


HEMMING  V.  DINGWALL. 


Exceptions 
being  allowed, 
the  Plaintiff 
obtained  an 
order  to 
amend,  and 
that  the  De- 
fendants 
might  answer 
the  exceptions 
and  amend- 
ments to- 
gether. Before 
this  order  had 
been  served, 
the  Defendant 
put  in  a 
further  an- 
swer.   Held 
regular,  and 
the  order  was 
discharged. 


0 


N  the  ISth  of  November  the  Master  allowed  the 
exceptions  to  the  Defendant's  answer. 


On  the  14th  of  Naoember  the  Plaintiff  obtained  an 
order  of  course  to  amend,  and  that  the  Defendant  might 
answer  the  exceptions  and  amendments  together;  but 
he  neglected  to  serve  it  until  the  4th  of  December. 

On  the  same  14th  of  Naoember^  the  Defendant  put 
in  his  further  answer  to  the  bill,  and  the  Plaintiff  after- 
wards served  a  subpcena  to  answer  the  amended  bill. 

Mr.  Southgate  now  moved  to  discharge  the  order  to 
amend,  insisting  that  until  the  order  to  amend  had  been 
served,  the  Defendant  was  entitled  to  put  in  a  further 
answer.     He  cited  Bethuen  v.  Bateman.  {a) 


Mr.  WiUcockj  cofUri,  contended  that  the  order  was 
regular,  and  at  all  events,  to  the  extent  of  a  common 
order  to  amend. 


'ne 


(a)  2  Didk,  896.,  and  see  Xro- 
rimer  v.  Lormer,  1  Jae.  4"  W, 


p.  8S7. ;  and  Leybum  v.  Grten^ 
8  Ruti,  577. 


CASES  IN  CHANCERY. 

The  Mastbr  <^ihe  Rolls. 

There  is  a  clear  irregalarity.  The  order  to  amend 
was  not  served  until  the  4th  of  December^  and  in  the 
mean  time,  the  further  answer  had  been  put  on  the 
file. 


lOS 


1844. 


Hemmikg 

DiNOWALU 


The  Plaintiff  was  aware  that  the  answer  was  on  the 
file,  for  he  served  a  further  subpoena^  which  shews  that 
he  knew  that  the  answer  being  on  the  file,  the  order 
could  not  be  acted  on. 

The  order  must  be  discharged. 


WEDGWOOD  p.  ADAMS. 


iVbo,  15. 


rv^HIS  case,  which  is  reported  in  a,  former  volume  {a\  Upoa  a  bill 
^  was  again  mentioned  to  the  Court.   The  point  then  i^^Aiance, 

decided  was  as  follows : — Trustees  joined  their  cestui  que  ^^  Court 

-  •*  ^       thought  that 

trust  in  a  contract  for  sale,  and  personally  agreed  to  it  would  press 

exonerate  the  estate  from  any  incumbrances  thereon,  too  severely 

^  on  the  De- 

There  were  considerable  incumbrances,  and  it  did  not  fendants^  who 


appear  whether  the  purchase-money  would  be  sufficient  jrusteesTto 
to  discharge  them,  or  what  would  be  the  extent  of  the  makea  decree. 
deficiency.      The  Court  refused  to  decree  a  specific  ii^ld  that  in 
performance  aizainst  the  trustees,  so  as  to  compel  them  dismissing  the 
to  exonerate  the  estate,  but  left  the  purchaser  to  his  authority  to 
remedy  by  action  for  d«nages.  fs^'^' 

The       Ify  through 

the  Court  is  enabled  to  distribute  a  fund  or  make  a  declaration  of  rights  necessary 
ibr  an  administration,  there,  although  the  Phuntiff  may  fail  in  his  claim,  the  Court 
win  not  permit  the  other  parties  to  carry  off  the  fruit  of  his  exertions,  without 
defraying  his  costs  out  of  the  fund. 

H4 
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WXDGWOOD 

.  Asum» 


The  case  was  again  mentioned  as  to  the  costs  of  the 


suit. 


Mr.  Kinderslej/  and  Mr.  Pany  for  the  Plaintiff.  Tlie 
Plaintiff  has  been  put  to  considerable  expenses  in  the 
investigation  of  the  title  and  in  improvements,  &C.,  the 
greater  portion  of  which  he  cannot  recover  at  law ; 
Hodges  V.  Lord  Litchfield,  {a)  The  contract  is  estab- 
lished; and  if  the  Court  withholds  its  interference 
merely  out  of  mercy  to  the  Defendants,  it  should  be 
only  on  the  terms  of  the  Defendants  paying  the  Plain- 
tiff's costs.  Notwithstanding  the  bill  is  dismissed>  the 
Court  has  jurisdiction  to  give  the  Plaintiff  his  costs; 
lliomason  v.  Moses,  (b) 


The  Master  of  the  Rolls. 

The  only  way  I  could  do  what  you  ask  would  be  to 
say  to  the  Defendants,  I  will  make  a  personal  decree 
against  you,  unless  you  consent  to  relieve  the  Plaintiff 
from  the  expence  he  has  been  put  to.  What  do  the 
Defendants  ask  ? 

Mr.  Turner  and  Mr.  Montagu,  We  merely  ask  that 
the  bill  may  be  dismissed  without  costs. 


{a)  1  Bing.  AT.  C.  492. 

{b)  5  Beavan,  77.,  and  see 
AHome^*Gencral  ▼.  Oglender, 
1  Vet.  jun.  246. ;  Cranch  v.  Brii* 
ieif  5  Vet.  398. ;  Cooth  v.  Jack" 
iOfi,  6  Vet,  41. ;  Wykham  ▼.  Wyk^ 
hoMf  18  Vet,  395, ;  Lewit  ▼.  LaX' 
ham,  5  Mer,  429.;  lAtieT  v. 
Sherrmgkam,  1  Newl,  Pr,  (3d 
ed.)  598. ;  Hayy,  Bowen,  S  Bea- 
van,  p.  615.;  Lynn  v.  Beaver , 


The 

Tum,  4-  B,  p.  69. ;  Wmdham  v. 
Graham,  I  Btitt,  p.  347. ;  Doug' 
las  V.  Cooper,  3  Myi.  ^  K,  p.38S. ; 
Atht  v.  Berry,  3  MoUoy^  p.  97.; 
Downing  College  Case,  2  Myl,  4r 
Cr,  p.  673.  683.;  WettcoU  T. 
CtMfard,  3  Hare,  p.  374.;  Cooper 
V.  Pitcher,  4  Hare,  p.  485. ;  TTqy^ 
lor  V.  Haygarth^  V.  C.  E.,  18th 
P'eb.  1844;  Urquhart  v.  Urqu^ 
haH^  V.  C.  E.,  20th  Fd>,  1344. 
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I  agree  that  I  have  no  authority  to  do  that  which  is    Wbdgwood 


asked  in  this  case. 

After  investigation,  it  has  been  found  that  the  con* 
tract  is  not  of  such  a  nature,  that  this  Court,  exercising 
as  it  is  bound  to  do^  its  discretion,  can  decree  a  specific 
performance.  The  PlaintiiF  having  failed,  the  utmost  I 
can  do  is  not  to  charge  him  with  the  costs  of  the  suit. 

The  case  is  widely  diflPerent  from  those  which  have 
been  referred  to.  I(  through  the  exertions  of  a  Plain- 
tiff, the  Court  is  enabled  to  distribute  a  fund,  or  if  it 
makes  a  declaration  of  rights  necessary  for  its  admi- 
nistration, there,  although  the  Plaintiff  may  fail  in  his 
claim,  the  Court  will  not  permit  the  other  parties  to 
carry  .off  the  fruit  of  his  exertions  without  defraying  his 
costs  out  of  the  fund.  But  here  no  such  circumstances 
exist.  There  is  no  conflict  of  rights  between  the  De- 
feDdaolSy  and,  in  no  sense,  can  it  be  said,  that  the  De- 
fendants have  reaped  any  advantage  from  the  litigation 
which  the  Plaintiff  has  carried  on.  The  bill  must  be 
dbmissed  without  costs. . 


Mr.  KindersUy  asked  that  the  decree  might  be  ex- 
pressed to  be  without  prejudice  to  the  Plaintiff's  remedy 
at  law.     He  cited  Mortlock  v.  Btdler.  {a) 

Mr.  Tiimer^  contra^  said  it  was  not  the  usual  practice. 
He  referred  to  the  decree  in  Thomas  v.  Dering.  (b) 

The  Master  rf  the  Rolls  said  his  impression  was 
that  it  was  unnecessary,  but  that  the  reservation  might 
be  inserted  on  the  authority  of  the  case  cited. 


Adams. 


1845. 
31  Jan. 


(a)  10  Vet.  p.  318. 


(6)  1  Keen^  729. 
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N6v.  16.  is.  CRUIKSHANK  v.  M^ICAR. 


19,  SO. 


A.,  B.  and  C.   PIIHIS  case  came  before  the  Court  upon  a  demtimr 

agreed  to  J^ 

enter  into  a 


to  the  whole  bilL 


joint  specu- 

One  consignl  The  material  allegations  of  the  bill  were  as  fellows : 

ment  only  was  _  'pjj^  Plaintifls,  Messrs.  Cruikshant^  were  merchants 
made  by  A,  to 

B^  which  was  resident  in  London.    Messrs.  Anmy  and  Co.  were  their 

^^  ^^^nU  <«^^  ^^  correspondents  at  Stdne;^    The  Delendanfes 

arose  respecu  JPVicar  and  Co*  were  merchants  at  Canton. 

ing  ity  B.  and 

C,  insisting 

that  it  was  a  An  arrangement  was  entered  into  between  the  three 

tfticle,  and  re^  firms  to  this  efiect :  —  That  M^Vicar  and  Co.  shoald 

pudiating  the  purchase^  at  Canton,  teas  of  a  peculiar  quality  called 

constgnment.  ^                                                         »                 »        * 

Held,  that  the  ^  hyson  skins,"  paying  for  the  same  by  bills  drawn  on 


SSSSf  were  Cndkshani  and  Co.  in  London.    The  teas  were  to  be 

not  put  an  consigned  to  Messrs.  Ramsay  for  sale  at  Sidnof,  and  the 

repuLtfon^:^  produce  to  be  remitted  to  the  PlainUfis  in  London^  and, 

that  the  after  paying  the  expenses,  the  profit  was  to  be  equally 

gations,  and  divided  between  the  three  firms. 

liabiiities  of 

the  parties 

could  not  be         In  May  1841,  M^  Vicar  and  Co.  wrote  to  the  Plain- 

sSc  uStt7  ^^^^'  stating  that  they  had  entered  into  a  contract  for  the 
tion  at  law       delivery  of  4000  chests  of  ^^  hyson  skins  "  tea,  and  they 

two  and^hat    ^^^  ®"  ^^^  Plaintiffs  on  account  thereof  to  the  extent 
the  matter  of 

formed  the 
proper  subject 
of  a  suit  in  equity. 

A  bill,  under  Uie  above  circumstances,  insisting  on  the  repudiation,  and  in  the 
alternative  asking  to  have  the  accounts  taken,  and  the  rights  &c.  of  the  parties  de- 
termined, held  not  demurrable  on  the  ground  of  the  inconsistency  of  the  alternative 
relief. 

There  are,  necessarily,  things  to  be  done  preparatoiy  to  the  commencement  of  a 
partnership,  and  matters  necessary  to  be  done  after  its  termination,  for  the  purpose 
of  winding  it  up.  These  are  not  to  be.  excluded  in  the  consideration  of  the  partner* 
ship  dealings  and  transactions. 
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of  12,000/.    The  bUls  were  accepted  by  the  Plaintiffs,        1844. 

and,  with  the  ezoeptiou  of  one  for  S0002»,  were  sub^  J^^*^^^^^ 

sequenuy  paid  by  them.     In  Naoember  1841,  Messrs.  v. 

M^Ficar  and  Cob  consigned  the  tea,  professedly  of  the 

quality  agreed  upon,  to  Messrs.  Ramsey  at  Sidney ;  but, 

on  lis  arrival  in  Ftbruary  1842,  instead  of  <*  hyson 

skins  "  it  was  found  to  be  a  spurious  compound  called 

**  woping  bohea,"  totally  unfit  for  any  market    Messrs. 

Ramsay  and  Co.  thereupon  wrote  to  M^Viear  and  Co. 

and  decUned  any  interest  in  it,  but  stated  that  they 

would  receiTe  the  tea  on  M^Vicar  and  Ca's  account, 

and  treat  it  as  a  consignment  from  them,  remitting  to 

London^  as  they  desired.    In  Jt^  1842,  the  Plainti£Bt, 

being  informed  of  the  state  of  circumstances^  repudiated 

idl  interest  in  the  teas. 

Messrs.  Ramsay  and  Co.  efiected  sales  of  the  cargo 
consigned  to  them,  so  far  as  the  same  was  saleable,  and 
the  unsaleable  portion  remained  in  their  hands. '  They 
remitted  Tarious  sums  arising  from  the  sales  amounting 
to  70007.  to  the  Plaintiffs. 

The  bill,  after  stating  to  this  effect,  and  setting  forth ' 
the  correspondence,  alleged,  that  the  price  charged  by 
M* Vicar  and  Co.  exceeded  the  actual  costs  and  value; 
and  it  insisted  that  if  the  Plaintiflis  were  bound  to  adopt 
the  consignment,  M*Vicaf*  and  Co.  were  only  entitled 
to  charge  the  real  costs  and  value. 

That  if  the  Plaintifis  were  bound  by  the  consignment, 
an  account  ought  to  be  taken  and  the  profit  and  loss 
ascertained  and  borne  by  the  three  partners ;  but  that 
Ramsay  and  Co.  refused  to  bear  any  portion  of  the  loss 
which  had  been  hitherto  exclusively  borne  by  the 
Plaintiffs,  and  M' Vicar  and  Co.  refused  to  bear  more 
than  one  third. 

The 
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]84f4f.  The  Plaintifis  further  insisted,  tkat  they  were  entitled 

n^'^^^'^     ^^  repudiate,  and  had  duly  repudiated,  the  eomign* 
V.  ment,  and  that  M^Vicar  and  Co.  were  bound  to  bear 

M*Vf CAR.  ^1^^  whole  loss,  and  to  repay  to  the  Plaintiffi  the  amount 
paid  by  them  upon  the  bills ;  tliat  the  Plaintifl&  were 
entitled  to  a  lien  on  the  surplus  money  (if  any)  in  the 
hands  of  Bamsay  and  Co.  and  on  the  residue  of  the  carga 
The  Plaintifi  also  insisted,  that  they  were  entitled  to 
recover  from  M*  Vicar  and  Co.  the  profit  which  could  have 
resulted  to  the  Plaintiffs  from  the  adventure,  if  M^Vicar 
and  Co.  had  duly  executed  their  commission  according 
to  their  instructions  as  undertaken  by  them.  The 
Plaintiffs  also  insisted,  that  inasmuch  as  the  damage  was 
joint,  and  M^Vicar  and  Co.  were  entitled  to  a  share  of 
such  damages,  an  action  at  law  could  not  be  sustained 
against  them,  and  that  directions  ought  to  be  given  in 
the  suit  to  ascertain  the  damages,  and,  if  necessary, 
an  issue  directed. 

The  bill  was  filed  against  W  Vicar  &  Co.  and 
Ramsay  &  Co.  and  prayed  a  declaration  that  the  con* 
signment  had  not  been  duly  made,  and  that  the  HaintilR 
were  not  bound  to  adopt  it :  an  account  on  that  foot- 
ing, and  that  the  balance  might  be  paid  by  M^Viear  & 
Co. :  —  a  declaration  that  the  Plaintiffi  had  a  lien  on 
the  residue  of  the  monies  and  the  unsold  cargo :  —  a 
declaration  that  the  Plaintiffs  were  entitled  to  damages 
for  the  breach  of  duty  and  for  proper  dii*ections  for  as- 
certaining the  amount.  The  bill  prayed  (in  the  alter- 
native), that  if  the  Plaintifls  were  bound  by  the  con- 
signment, then  that  the  consequential  accounts  might 
be  taken,  with  special  directions,  and  that  the  liabilities 
of  the  three  firms  might  be  ascertained  and  paid. 

To  this  bill  one  of  the  firm  of  M'Vicar  &  Co.  filed  a 
general  demurrer  for  want  of  equity. 

Mr. 


CASES  IN  CHANCERY.  109 

Mr.  KindmUtfi  Mr.  Turner^  Mr.  JRoupeU^  and  Mr.        1844. 
CoUuu  in  support  of  the  demurrer.  CbuwCIInk 


The  claim  of  the  Plaintiffs  is  not  a  proper  subject  for 
a  suit  in  equity ;  their  remedy  is  entirely  at  law.  The 
bill  praysy  in  the  first  place,  relief  dependent  wholly  on 
the  repudiation  of  the  only  partnership  transaction^ 
and  then  prays  alternative  relief  on  the  foundation  of 
the  validity  of  that  same  transaction.  This  is  setting 
up  two  totally  irreconcileable  claims,  which  is  a  form 
of  proceeding  which  the  rules  of  pleading  do  not 
allow. 

As  to  the  direct  relief,  the  bill  prays  first,  a  declara- 
tion, that  the  consignment  was  not  duly  made.  That  de- 
darataon  is  perfectly  unnecessary  to  enable  the  Flaintifis 
to  obtain  legal  relief.  Secondly,  it  asks  for  an  account  of 
the  monies  paid  and  received  by  the  Plaintiffs,  without 
allq[ing  any  complication  in  the  accounts  which  prevents 
a  court  of  law  ascertaining  the  state  of  accounts ;  on  the 
contrary,  the  bill  states  the  simple  case  of  payments  to  the 
aooount  of  1 2,000/.,  and  receipts  altogether  of  7000/. 
This,  therefore,  is  not  such  a  case  of  complicated  accounts 
as  warrants  its  being  made  the  subject  of  a  suit  in  equity. 
Frietas  v.  Dos  Santos  (a),  Dinmddie  v.  Bailey  (6), 
Moses  V.  Lemis  (c),  Kif^  v.  Rossett  {d\  Foley  v.  Hill  {e), 
Darihez  v.  Clemens  {g).  It  is  like  Hoare  v.  Contencin  (h) 
a  bill  for  an  account  of  monies  paid,  deducting  the  pro-, 
ceeds  of  the  tea  paid  over.  The  existence  of  a  partner- 
ship oflbrs  no  difiiculty  to  the  Flaintifis'  remedy,  for  the 
whole  transaction  has  been  repudiated,  and  no  partner- 


(a)  1  7.  i  Jet.  S74.  {e)  1  PkiL  599. 

(6)  6  Veg.  136.  Ig)  6  Beavan,  1S5. 

ic)  18  Price,  iOS.  (*)  1  A  C.  C.  S7. 
(<0  8  r.  4"  Jer.  35/, 
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1844<*        ship  dealings  exist*    In  Nockdsv.  Crosby  {a),  where  a 

C^umHAMK   P^^'^^^'^'^^P  tonline  scheme  was  abandoned^  it  was  held^ 
v.  that  each  party  might  i*ecover  back,  at  law,  the  amount 

paid  by  him,  and  in  Walker  v.  Harris  (i),  an  action  was 
brought  by  one  partner  against  another  on  the  part* 
nership  articles^  the  parties  having  failed  to  earry  the 
intended  partnership  into  operation.  Thirdly,  it  sedia 
a  declaration  of  lien,  but  lien  can  only  arise  on  contract ; 
here  there  is  a  repudiation,  besides  which  it  is  a  mere 
legaX  question,  and  the  subject  of  the  lien  is  now  in  the 
hands  of  the  Plaintiffs*  agents  and  correspondents. 
Fourthly,  the  bill  asks  for  damages  for  breach  of  a  sup-^ 
posed  contract,  but  this  again  is  a  pure  legal  question, 
and  damages  are  not  to  be  obtained  through  the  medium 
of  a  suit  in  equity,  where  compensation  is  never  awarded 
for  the  iqury  sustained  by  the  non-performance  of  a 
contract.    Sainsbwy  v.  Jones,  (c) 

With  respect  to  the  alternative  relief,  it  is  wholly  ir- 
regular, and,  in  point  of  pleading,  informal.  It  is  quite, 
inconsistent  with  the  case  stated,  which  proceeds  on  the 
basis  of  repudiation  of  the  whole  partnership  transaction, 
and  of  there  being  no  partnership  contract;  it  asks  re- 
lief growing  out  of  the  confirmation  of  that  which  it  is 
the  object  of  the  bill  to  set  a$ide,  and  a  transaction  can- 
pot  be  set  aside  partially.  Myddleton  v.  Lord  Kenyon  {d). 
By  the  settled  principles  of  equity  pleading,  you  cannot, 
by  bill,  seek  the  specific  performance  of  the  contract^ 
and  ask,  in  the  alternative,  uppn  failure  in  obtaining  that 
relief  for  the  return  of  the  deposit.  Sainsbuty  v.  Joftes(e)i 
KendaU  v.  BeckeU.  {g) 

In 

(a)  3  Bam,  4-  C.  814.  {e)  3  Bea».  469.,  and  5  Myi. 

(6)  1  Anti.ft4S.  SrCr.i. 

(e)  5  Myl.  ^  CW  1.  (g)  2  Buti.  4r  M.  88. 

\d)  2  Kei.jun.  391. 
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In  Lindmf  v.  Z^mrA  (a),  the  original  bill  prayed  the        1844^ 
execution  of  an  agreement :  the  Defendant  denied  the    ^^^^^\ 

agreement  as  stated  in  the  bill,  but  admitted  a  diflerent:     «. 

agreement  The  PlaintiflP  amended  his  bill,  continuing 
to  insist  on  the  original  agreement,  but  praying,  in  the 
alternative,  if  not  entitled  to  that,  to  have  the  execution 
of  the  admitted  agreement.  The  bill  was  there  dis* 
missed. 

Mr.  Tiffmejf  and  Mr.  lUM  in  support  of  the  bill.  If 
the  Plaintiffi  are  entitled  to  any  relief  whatever,  upon 
the  allegations  contained  in  their  bill,  the  general  de- 
murrer must  be  over-ruled.  There  are  three  grounds 
for  equitable  interference,  on  which  this  bill  may  be 
maintained ;  fraud,  account,  and  equitable  lien. 

First,  '^  this  Court  has  an  undoubted  jurisdiction  to 
relieve  against  every  species  of  fraud."  Earl  qfChes'^ 
Urfield  V.  Janssen.  {b)  Here  the  bill  alleges  a  case  of 
very  gross  fraud  and  misrepresentation.  On  the  faith 
of  the  Defendants'  statement,  that  they  had  forwarded  to 
^idney  goods  of  a  given  quality,  the  Plaintiflfs  accepted 
and  have  been  compelled  to  pay  the  bills  drawn  on 
them  by  MfVicar  &  Co.  It  turns  out,  that  instead  of 
tea  of  the  quality  stated,  they  have  sent  the  deleterious 
rubbish  described  in  the  bill,  and  have  charged  not 
only  more  than  its  value*  but  more  than  they  paid  for 
it.  M^Vicar  &  Co.  held  a  fiduciary  position  towards 
the  Plaintifis,  and  this  is  a  proper  case  for  careful 
investigati(»i  and  sifting  in  this  Court 

.  Secondly,  here  is  a  partnership  transaction  between 
three  firms,  the  accounts  of  which  ar^  unsettled.  How 
can  the  matter  be  determined,  except  in  equity?   No 

action 

(a)  8  Seh.  ^  Lef.  1.  (6)  2  Vtt.  sen.  154. 
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)  844*  action  at  law  between  two  sets  of  litigants  can  determine 
C^K  HANK  ^®  rights  between  three ;  besides  which,  this  was  a  part- 
is, nership,  and  no  action  at  law  can  be  maintained  between 
partners,  even  in  the  simplest  case,  unless  there  has  been 
a  settlement  of  accounts  between  them ;  BovUl  v*  Ham" 
tnond{a);  and  further,  no  separate  action  could  be  main- 
tained by  the  Plaintiffs  on  the  joint  contract  between 
them,  Ramsay  and  Co.,  and  M^Vicar  &  Co. ;  Hill  v. 
Tucker  (b).  It  is  quite  a  mistake  to  say  that  the  Plaintifls 
repudiate  the  whole  transaction ;  they  insist  on  the  joint 
contract  for  a  tea  speculation,  but  they  rgect  the  fraudu- 
lent purchase  of  spurious  tea.  This  is  the  proper  forum 
for  setding  the  different  equities  between  partners,  but 
even  if  M^Ficar  &  Co.  were  mere  agents,  the  Plaintiflii 
could  sustain  a  bill  for  an  account ;  Madcerme  v.  John'- 
ston.  (c) 

Thirdly,  the  Plaintiils  have  an  equitable  lien  on  the 
produce  of  their  money,  independent  of  the  contract, 
and  which  lien  can  only  be  enforced  here.  The  pro- 
duce is  in  the  hands  of  Ramsay  either  as  agent  of 
M^Vicar  or  as  partner. 

Though  damages  cannot  be  recovered  in  equity  in  a 
simple  case,  yet  they  may  be  grantetl  when  auxiliary  to 
the  equitable  relief  which  the  Court  is  in  the  course  of 
administering;  Nelson  v.  Bridges,  {d) 

The  Master  <f  the  Rolls. 

This  case,  though  it  has  occupied  a  considerable  time 
in  its  discussion,  and  though  the  transactions  between 

the 

(a)*6  BariL  <}•  Cr.  149.  {d)  8  Beavan,  259. 

(b)  1  Tauni.  7. 
(«)   4  Mad,  375. ;   and  see 
Masteyy,  Bamier,  p.  41 7. 
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ihe  pBTties  are  to  be  collected  from  a  lengthened  corre-        1 844*. 
spondence^  is,  in  sabstancey  simple  enough ;  some  ques-  g^^"^^^^^ 
tions  as  to  the  law  may  nevertheless  arise  upon  it  v. 

M'VlCAR. 

The  Pliuntiffs  Crtdkdiank  and  Co.  were  merchants  in 
London  j  the  Defendants  Bamsmf  and  Co.  were  mer- 
chants at  Sydney^  and  had  acted  as  the  correspondents 
and  agents  of  the  Flainti£&  there.  The  Defendants 
M^Vwir  and  Co.,  (a  member  of  which  firm  is  the 
demoning  party  in  this  case,)  were  merchants  esta« 
Uished  at  CanUm*  In  the  course  of  the  correspondence 
between  Cruikshofik  and  Ck>«  and  Ramsay  and  Co.,  it 
was  suggested,  that  it  might  be  a  profitable  specula* 
tion  to  import  teas  fVom  Canton  in  China  to  Sydney. 
M^Vicar  and  Ca  and  Banwiy  and  Co.  were  willing  to 
join  in  such  a  speculation,  and  after  some  communica- 
tion with  a  member  of  the  firm  of  M^ Vicar  and  Co. 
who  resided  in  England^  a  proposition  was  made  for 
such  a  joint  speculation  in  tea.  The  proposal  was  of 
this  nature :  — •  that  teas  should  be  purchased  in  Canton 
by  M^Vicar  and  Co.,  the  means  of  payment  were  to  be 
provided  by  their  drawing  bills  on  Cruikshank  and  Co. 
in  London^  who  were  to  accept  and  pay  those  bills; 
that  the  teas  were  to  be  shipped  from  Canton  to  Sydney^ 
and  there  sold  by  Ramsay  and  Co.,  who,  after  paying 
the  expenses  of  the  sale,  were  to  remit  the  proceeds  to 
Cruikshank  and  Co.  in  Londaru  Cruikshank  and  Co., 
were  to  repay  themselves  their  advances  on  the  bills 
intended  to  be  drawn,  and  the  clear  surplus  was  to  be 
divided,  in  equal  shares,  among  the  three  parties  to  ibis 
speculation. 

This  proposal  was  sent  to  the  firm  of  M^Vicar  and 
Co.  in  Canton;  in  the  first  instance,  they  hesitated 
about  its  acceptance,  but  in  a  letter  which  they  wrote 
on  the  12th  of  May  1841,  to  Cruikshank  and  Co.,  they 

Vol.  VIII.  /  stated. 
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1844.        stated,  that  they  had  contracted  for  the  purchase  of  a 

^^*v*^    certain  quantity  of  tea,  which  was  to  be  the  saUect  of 

V.  the  speculation  proposed  by  the  Plaintiflb;  and  they 

M'VicAR.     expressly  stated,  that  they  proposed,  in  that  instance, 

to  adopt  the  pbin  which  had  been  suggested  in  respect 

to  its  quality.    There  cannot,  I  i^rehaid,  be  the  least 

doubt,  on  the  construction  of  that  letter,  that  they  did 

agree,  for  that  term,  to  enter  into  a  speculation ;  not  a 

general  partnership  in  all  dealings  and  transactions, 

but  a  joint  speculation  at  the  joint  and  mutual  risk,  and 

for  their  joint  and  mutual  profit;  a  speculation  which,  if 

fiilly  carried  out,  of  necessity  constituted  a  partnership. 

There  were  to  be  joint  and  mutual  dealings  and  trans* 

actions  which  could  only  be  considered  as  that  species 

of  association  which  is  called  a  partnership. 

In  a  few  days  after  writing  that  letter,  dated  the  12th 
oi  May  1641,  M*  Vicar  and  Co.  drew  bills  of  exchange 
'  on  Cndkshatdc  and  Co.  in  London^  to  the  amount  of  not 
less  than  10,000/.,  which  was  afterwards  increased  to 
nearly  12,000/.  In  that  state  of  things,  and  upon  the 
faith  of  the  agreement,  which  consisted  in  the  acceptance 
of  the  proposal  previously  made,  Cruikshani  and  Co. 
accepted  and  made  themselves  liable  on  those  bills  of 
exchange,  and  at  the  institution  of  this  suit  had  paid  all 
except  one.  Here  then  was  an  agreement  for  a  species 
of  speculation,  which,  if  completed  according  to  the 
intentions  of  the  parties,  would  have  been  a  trading 
partnership,  and  upon  the  &ith  and  representation  that 
it  was  to  be  duly  carried  on,  bills  of  exchange  to  a  very 
large  amount  were  accepted  and  paid.  At  whose  risk, 
and  for  whose  benefit,  and  for  what  purpose  were  those 
bills  of  exchange  accepted  ?  Did  Messrs.  Cruikshank  and 
Ca  accept  them  merely  on  the  credit  of  M^  Vicar  and 
Co.  ?  No ;  they  accepted  those  bills  of  exchange  upon 
the  risk,  for  the  purposes,  and  on  the  credit  of  the  part-' 

nership 
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nership  contract,  entered  into,  for  the  benefit  of  tbem-       1844. 
selves,  Ramsay  and  Co.,  and  of  M*  Vicar  and  Co.,  by   /V^"^*^^^ 
whom  they  had  been  drawn  for  the  purpose  of  the  trading  «. 

specnlation.     If  profit  had  resulted,  it  would  have  been     ."'^'^ar. 
divided  between  the  three  difibrent  firms ;  but  if  loss 
were  sustained,  it  would  have  fidlen  on  the  three  firms 
who  had  engaged  in  that  partnership  speculation. 

These  bills  of  exchange  were  drawn  in  the  month  of 
Mm/  1841,  but  no  shipment  was  made  until  November 
1 841,  when  a  shipment,  purporting  to  be  in  pursuance  of 
this  contract,  was  made.  Messrs.  M^  Vicar  and  Co. 
themselves,  in  their  letter  to  Ramsay  and  Co.  of  the  1 1th 
o(  November  1841,  which  accompanied  the  goods,  say, 
^*  We  shall  be  obliged  by  your  receiving  the  same  on 
our  jcHUt  account  with  Messrs.  Cruiishank  and  Co.  and 
yoor  goodselves,  each  one-third,  remitting  the  proceeds 
under  discount  to  these  gentlemen  in  London^  we  having 
valued  upon  them  for  the  entire  cost  of  the  cargo." 
There  can,  therefore,  be  no  doubt  that  M^VicarBxiA  Co. 
intended  this  to  be  on  the  joint  account 

« 

When  these  teas  came  to  be  examined  by  Ramsay 
and  Co.,  they  were  found  not  to  answer  the  description 
contemplated  by  the  parties.  They  were  teas  of  a 
greatly  inferi6r  quality,  and  instead  of  being  what  is 
called  '*  hyson  skin,"  were  a  manufactured  article,  and 
according  to  the  representation  made  here,  not  tea  at  all, 
but  something  which,  in  the  (pinion  of  Ramsay  and  Co., 
could  never  be  turned  to  profit  upon  the  joint  account. 
The  invoices  described  it  as  ^'  hyson  skin  tea,''  that  is, 
tea  of  the  description  contemplated  by  the  contract,  but 
the  teas  themselves  were  really  of  an  entirely  different 
quality.  Ramsay  and  Co.  finding  this  deception  prac- 
tised, invoices  of  one  sort  of  goods  sent  with  goods  of 
a  v^ry  different  description,  and  that  nothing  but  loss 

/  2  could 
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1844.       could  resalt,  said|  *'  you  have  sent  this  tea  apparently  in 
pursuance  of  the  contract,  and  have  so  represented  it  by 
«.  your  invoice;  but  it  is  not  in  accordance  with  the  con- 

M'VicAB.  ^j^^^  ^^^  therefore,  we  must  decline  to  take  any  interest 
in  it ;  we  reject  it.  If  we  take  it  at  all  we  must  take  it  as 
transmitted  to  us  on  your  own  account,  and  as  you  have 
desired  the  proceeds  of  the  goods  to  be  remitted  to 
Cruikshank  and  Co.,  we  shall  act  accordingly."  There 
is  nothing  in  their  letter,  from  which  it  is  to  be  inferred, 
that  every  joint  transaction  in  respect  of  this  matter  was 
put  an  end  to  by  the  rejection  of  that  parcel  of  goods. 

The  argument  which  has  been  used  is,  no  doubt, 
very  plausible.  It  is  said  this  was  a  trading  concern, 
which  was  to  be  carried  on  with  the  goods,  each 
shipment  was  to  be  a  separate  joint  transaction,  you 
have  rejected  these  goods,  and  thereby  put  an  end 
to  the  joint  transactions  altogether.  That  is  not  and 
cannot  be  so.  Consider  what  it  is  to  carry  on  a  trading 
transaction,  or  a  partnership  of  any  kind.  Some  things 
must  be  done  by  way  of  preparation  for  or  intro- 
duction to  the  real  transactions  of  the  partnership  busi- 
ness. Again,  when  the  partnership  business  is,  in  one 
sense,  at  an  end,  still  you  have  not,  therefore,  put  an 
end  to  the  joint  transactions ;  they  must  necessarily  be 
carried  on,  for  the  purpose  of  winding  up  the  concern 
and  every  thing  belonging  to  it  So  that  when  you 
speak  of  partnership  deaUngs  and  transactions,  you  are 
not  to  exclude  from  your  consideration  those  transac- 
tions and  matters,  which  are  necessary  by  way  of  intro^ 
duction  or  preparation  for  a  partnership  dealing,  nor  are 
you  to  exclude  those,  which  afterwards  follow,  for  the 
purpose  of  winding  up  the  concerns  of  the  partnership. 
It  is  very  true,  that,  by  rejecting  the  parcels  of  goods, 
you  prevented  the  partnership  dealing  in  respect  of 
that  parcel  of  goods,  but  do  you,  therefore,  put  an  end 

to 


CASES  IN  CHANCERY.  Il7 

to  the  partnership  dealings  between  these  parties  in  re*        1844. 

spect  of  the  contract  entered  into  ? — do  you  make  it  any    .^^"^^^^^^ 

>Jrciksiiank 
other  than  a  joint  contract  in  respect  of  your  having  v. 

rejected  that  consignment?  It  seems  to  me  very  clearly  M'Vicab. 
otherwise.  It  would  be  a  strange  things  if  M*  Vicar  and 
Co.  were  to  be  at  liberty  to  say,  *^  you  have  rejected  my 
bad  parcel  of  goods,  and  therefore,  I  shall  hold  myself, 
simply  and  merely,  as  agent  of  the  parties  upon  whom  I 
drew  the  bills,  and  who  accepted  them,  on  the  faith  that  I 
was  really  performing  an  important  part  of  the  partner- 
ship contract  which  we  had  entered  into.'' 

Bamsmf  and  Co.,  for  themselves,  and  as  far  as  they 
could  for  the  Plaintiffs  Crwkshank  and  Co.,  rejected 
the  consignment,  and  the  Plaintifis  afterwards,  on  con« 
sideration,  confirmed  that  rejection,  altering  the  word 
from  **  rejecting  "  or  "  declining  "  to  "  repudiation ;  '* 
they  repudiated  the  shipment  of  goods,  but  did  they  by 
that  means,  put  an  end  to  all  the  joint  liability  which 
had  been  incurred  ?  Did  they  deprive  themselves  of  the 
right  of  contribution  from  all  who  were  engaged  in  that 
joint  speculation  ?  did  they  deprive  the  other  parties  of 
the  right  of  contribution?  They  certainly  never  did 
any  thing  of  the  kind.  What  they  proposed  to  do  was 
perfectly  reasonable,  namely,  to  apply  the  funds  arising 
out  of  the  shipment  which  had  found  their  way  to 
Ramsojf  and  Co.  towards  satisfaction  of  the  obligations 
they  had  entered  into  in  pursuance  of  the  agreement. 
In  this  situation  of  circumstances,  can  it  be  alleged,  that 
Cruikshank  and  Co.  have  not  incurred  a  liability  on  the 
account  of  that  contract  between  the  three  parties  ?  Can 
it  be  alleged,  under  the  circumstances  of  this  case,  that 
the  proceeds  of  the  goods  are  not  properly  applicable  to 
the  satisfaction  of  that  liability  ?  If,  as  will  probably  hap- 
pen, there  should  be  a  great  deficiency,  can  it  be  said 
that  there  is  no  demand  against  M*  Vicar  and  Co.,  and  if 

/  S  unsatis- 
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1844.        unsatisfied  by  thenii  is  there  no  right  to  contribution 
kgainst  Bamsay  and  Co.  ?    Can  the  extent 


CituncsHAinc   ^ 

V.  to  be  recovered  from  M^Vicar  and  Co.*  or  the  amount 


M'VlCAR. 


of  the  claim  to  contribution,  as  against  Bamunf  and  Co., 
be,  in  any  way,  determined,  without  winding  up  the 
oonoem,  left  in  the  state  it  is,  and  that  too  in  the 
presence  of  Bannsay  and  Co.?  It  is  perfiMStly  mani* 
fest  that  these  are,  really,  not  simple  claims  to  be  made 
by  one  party  against  another,  but  joint  liabilities  and 
obligations,  which,  with  the  rights  whidi  may  ultimately 
arise  out  of  them,  cannot  be  investigated  and  settled  in 
a  simple  litigation  between  any  two  of  these  parties  in 
the  absence  of  the  rest. 

I  confess  I  have  had  a  little  more  difficulty  as  to 
the  particular  mode  in  which  the  relief  in  this  bill  is 
prayed,  but  I  should  have  thought  it  quite  of  course 
to  ask  that  relief  which  is  sought  in  the  alternative 
prayer.  What  could  be  so  necessary  for  justice  in  this 
case,  as  to  take  an  account  of  the  dealings  and  trans- 
actions between  the  parties :  —  to  have  the  proceeds 
of  these  goods  duly  applied,  and  after  such  iq[>plication, 
to  make  the  several  parties  contribute,  in  due  pro* 
portions,  to  the  loss  which  has  been  sustained  ?  What 
is  said  in  answer  is,  '^  you  have  repudiated  the  con- 
tract.'' It  would  indeed  be  strange  to  suppose,  that 'the 
Plaintiffi,  after  having  accepted  and  paid  bills  to  the 
amount  of  12,000/.  on  the  faith  of  the  contract,  should 
altogether  repudiate  it  and  all  the  rights  arising  out  of 
it.  That  was  never  expressed,  and  never  could  have 
been  intended.  All  that  was  done  was  to  reject  the 
fraudulent  condgnment. 

I  think  that  the  Plainti£&  may  be  entitled  to  some  equi- 
table relief  quite  consistentiy  with  some  of  the  specific 
relief  which  is  sought  for  by  the  prayer  of  this  bill  Upon 

general 
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general  demurrer  the  rule  is  this,  that  if  the  Plaintiff  is 
entitled  to  any  relief  at  all,  the  demurrer  must  be  over- 
ruled ;  and  therefore  it  is  not  sufficient  for  the  Defendant, 
M^Vtcar,  successfhUy  to  make  out,  that  the  Plaintiffs 
cannot  have  this  or  that  particular  relief,  they  must  es- 
tablish that  the  Plaintiffs  are  entitled  to  none.  If, 
therefore,  the  circumstances  are  such  as  to  require  the 
accounts  to  be  tak^n,  and  if  that  relief  can  be  granted, 
consistently  with  the  statements  and  prayer  of  the  bill, 
then  the  demurrer  ought  not  to  be  allowed,  and  such 
appears  to  me  to  be  the  case  here.  But  really  the 
whole  argument  in  favour  of  this  demurrer  seems  to 
me  to  rest  merely  on  the  omission  of  a  trifling  charge 
or  statement  in  the  bill.  Who  could  tell,  beforehand, 
whether  any  Court  of  Justice  would  say  of  these  goods, 
that  they  were  so  bad  and  so  different  from  the  goods 
intended,  that  the  Plaintiffii  had  a  right  to  reject  them  ? 
That  could  not  be  considered  as  a  clear  question ;  and 
what  the  Plaintiffs  say  is  this :  •—  We  insist  we  were 
perfectly  rig^t  in  rejecting  this  consignment,  but  it  may 
turn  out  otherwise ;  and  if  it  does,  and  we  should  be 
obliged  to  take  these  goods  in  execution  of  the  con- 
tract,  then  we  are  entitled  to  relief  on  this  ground: 
first,  you  say  by  your  invoices  that  you  have  paid  so  much 
for  this  tea;  you  did  not,  in  fact,  pay  anything  near  so 
much  for  it ;  you  have  charged  us  the  price  of  good 
«  hyson  tea"  for  <*  stuff"  or  ^^  rubbish"  which  is  not  tea 
at  all,  but  something  manufactured  at  Canton;  but  if,  in 
spite  of  all  the  objections  we  make,  we  are  still  obliged 
to  take  it,  let  us  at  least  be  charged  with  no  more  than 
yon  paid  for  it.  This  is  not  preceded  by  the  usual 
suggestion  of  a  pretence,  which  I  think,  generally 
speaking,  is  used  in  pleading  by  way  of  introduction  to 
such  a  change  of  the  statement  as  is  made  in  this  bill ; 
but  if  that  had  been  done,  in  the  ordinary  form,  there 

/  ♦  would 


1844. 
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1844.        would  not,  I  conceive,  have  been  any  difficulty  about 
Cruikshanic 

M'VicAB.  There  are  other  grounds  of  relief:  thus,  there  is  a 
statement  that  Rammf  and  Co.  will  not  contribute  their 
share  of  the  loss.  Can  they  be  compelled  to  do  so, 
otherwise  than  in  a  proceeding  of  this  nature  ?  Then 
it  is  stated  in  this  bill,  that  M^Vicar  and  Co.  have  ad- 
mitted, by  letter,  that  this  was  a  very  bad  business,  that 
the  teas  were  of  a  very  inferior  quality,  that  there  must 
be  a  great  loss,  and  that  they  are  willing  to  pay  their 
one  third  of  it;  the  bill  then,  by  the  alternative  branch 
of  the  prayer,  asks,  that  if  there  be  a  partnership 
dealing  with  respect  to  these  goods,  the  accounts  may 
be  taken,  and  a  declaration  made,  that  M^Vicar  and 
Co.  ought  to  bear  the  whole  loss  arising  from  their 
consigning  such  goods  as  those  to  Sydney. 

Although  the  prayer  of  the  bill  is  so  shaped  as  to 
create  some  doubt  on  the  matter,  yet,  conceiving  from 
the  nature  of  the  transaction  set  forth  in  the  bill^  that 
the  Plaintiffs  may  probably  (I  go  no  further^  because  the 
whole  statement  on  this  occasion  rests  only  on  allegation) 
be  entitled  to  relief  consistently  with  some  of  the  specific 
relief  prayed,  I  am  of  opinion  that  I  ought  to  overrule 
this  demurrer. 

Demurrer  overruled* 
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M 


HARWELL  V.  BROOKS.  "  ^«^- 


In  re  CATTLIN. 


R.  CATTLIN  had  been  employed  as  the  solicitor  The  amount 
of  the  Defendant  Mr.  Brooks,     On  the  15th  of  ^o^^aH^ia- 


Jpril  1843,  after  dining  together,  Mr.  QUilin  delivered  ^^^^^  lo  « 
his  bill  of  costs  to  Mr.  Brooks.     At  the  end  of  the  bill  count  between 

was  a  debtor  and  creditor  account  of  receipts  and  pay-  •  f o^citor  and 

.  client,  and  rc- 

ments  on  account  of  the  client,  in  which  the  amount  tained  by  the 

of  the  bill  of  costs  was  included  as  an  item.     A  balance  !?!!!!!!' ''H'.''^ 

monies  in  his 

of  460/.  was  thereby  shewn  to  be  due  to  the  client,  bands.    Held, 
The  word  "  approved"  was  written  at  the  foot  of  the  £d  St>^? 
account,  under  which,  both  parties  then  signed  their  diction,  upon 
names.     Mr.  Brooks  presented  a  petition  for  the  taxa^  tbe  6 &7ri^ 

tion  of  this  bill,  which  was  dismissed  on  the  sround  of  ^:'^^-»  to  open 
•r  •  •*  r    *.      u  /  \  ^^  account 

Its  not  specifymg  any  items  of  overcharge,  (a)  and  order 

taxation,  and 
that  it  could 
On  the   17th  of  July  1844,  Mv»  Brooks  presented  a  only  be  done 

petition  for  the  taxation  of  the  bill,  which  had  been  ^a' special 
thus  settled  on  the  15th  of  April  1843,  and  of  another  P^ition  was 
bill  of  costs  delivered  on  the  2Sd  of  March  1844,  the  tbe  taiation'^ 

taxation  of  which  second  bill  was  not  disputed.     The  P^^^o  bills; 

./.I  •         r    11        1  •  It  succeeded 

petition  now  specified  a  number  of  alleged  overcharges  only  as  to  one, 

contained  in  the  first  mentioned  bill.  Jhe*^r^w  ^ 

might  have 
Mr.  Kindersley  and  Mr.  Elderton,  in  support  of  the  Iro"SS.^ 
petition,  contended,  first  that  there  had  been  no  payment  '^he  petitioner 
of  the  first  bill  within  the  meaning  of  the  6  &  7  Vici.  to  pay  aU  the 
c.  7S.  (£)>  and  that  therefore  the  Court,  upon  the  *^  special  ^^^« 
circumstances "  appearing  on  the  petition,  might  now 

direct 
(fl)  See  7  Beaton,  545.  {6)  Sect.  41. 
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direct  the  taxation,  although  twelve  months  had  elapsed 
since  the  delivery  of  the  bill,  (a) 

The  Master  of  the  Rolls  suggested  whether  the 
<<  special  circumstances  ^  necessary  to  be  shewn  under 
the  thirty-seventh  secdon  must  not  have  reference  to 
the  lapse  of  time,  or  to  matters  subsequent  to  the  deli- 
very of  the  bill* 

Mr.  Turner  and  Mr.  Shebbeare^  contra. 

The  Master  of  the  Rolls. 

I  cannot  approve  of  the  way  in  which  these  accounts 
have  been  settled. 

It  is  alleged  that  there  are  equitable  circumstances 
under  which  this  Court  can  relieve  the  client  from  this 
settled  account,  but  can  it  do  so  upon  petition  ? 

That  this  Court  has  jurisdiction  to  set  aside  a  settled 
account,  there  can, be  no  doubt;  but  it  has  no  such 
jurisdiction  by  petition  under  the  statute.  It  must  be 
done,  if  at  all,  by  suit,  and  in  the  ordinary  course  of 
proceeding  in  a  court  of  equity. 

This  is  not  the  first  instance  in  which  I  have  held 
that  such  an  appropriation  of  monies  in  the  hands  of  the 
solicitor  constituted  a  settled  account 


Take  an  order  to  tax  the  second  bill,  but  as  it  was 
unnecessary  to  come  here,  specially,  for  that  order,  the 
petitioner  must  pay  the  costs;  although  I  feel  great 
reluctance  in  giving  costs,  considering  the  way  in 
which  the  account  was  settled  between  a  solicitor  and 
his  client 

(a)  Sect  57. 
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In  re  DRAKE.  1 1  Nov. 

THIS  was  a  petition  presented  within  twelve  months  Petition  to 
«.  -       1  .         <•     1 .«!     <.  toiVL  bill  of 

after  payment,  for  the  taxation  of  a  bill  of  costs  costs  after 

amounting  to  1 U.  on  the  aUemtion  that  it  had  been  P&y>°ent,  on 
o  '  o  the  ground  of 

paid  under  protest,  and  specifying  a  number  of  items  trifling  over-, 
amoundng  in  the  whole  to  6/.  145.  %d*  which  it  insisted  ^im?^th 
were  overcharges.  costs. 

Mr.  tFright  in  support  of  the  petition.  Payment  in 
this  case  was  made  under  protest,  and  there  are  evident 
overcharges.  This  is  sufficient  to  induce  the  Court  to 
direct  a  taxation. 

Mr.  J.  F.  Prior  for  the  respondent.  After  payment 
there  can  be  no  taxation  under  the  statute,  unless 
**  special  circumstances "  are  shewn,  {a)  Payment  is 
proved  not  to  have  been  made  under  protest,  and  the 
items  complained  of  are  trivial,  and  not  such  as  to  in- 
dicate any  fraud,  {b) 

Mr.  Wright  in  reply. 

The  Master  of  the  Rolls. 

This  petition  prays  for  the  taxation  of  a  bill  of  costs 
which  has  been  paid.  This  can  only  be  done  where 
there  are  *^  special  circumstances."  The  ^^  special 
circumstances  "  here  stated  are,  that  the  payment  was 
made  under  protest;  now  that  is  denied  by  the  re- 
spondent, and  not  proved  by  the  persons  who  were 

present, 

(a)  6  &  7  Vic.  c,  73.  f.  51.  Turn.  ^  R.  418.,  and  Maaie  v. 

(h)  See  GretUm  v.  Leyhwne,     Brake^  4  Beavan,  441, 
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1844'.  present,  and  who  might  have  proved  it.  This  is  the 
/^^"^^  only  special  circumstance,  except  an  allegation  of  trifling 
errors  in  the  bill  of  costs.  These  drcnmstances  are 
not  sufficient  to  induce  me  to  order  the  taxation  of 
this  bill.  I  must  dismiss  the  petition;  but  not  being 
satisfied  that  the  items  are  correct,  I  shall  do  it  with<» 
out  costs. 


Dee.  7. 18.  HOLLAND  V.  G WYNNE. 


In  re  BYRCH. 


After  the  ex-  1%^R-  BIlRCH  had  been  employed  as  the  solidtor 
raS"iS!ir  "*•  of  Mr.  HoOand,  in  the  suit  of  Holland  v.  Gmfline, 
the  delivery  of  ^qJ  also  in  Other  causes  and  matters.  On  the  18th  of 
snd  before  the  September  1844,  a  bill  of  costs  was  delivered,  limited 

expiration  of    ^^\y  ^  ^^  g^it  of  Holland  v.  Gwunne. 
twelve  Aoonths        ^  *^ 

an  order  of 

ol^n^Li^  On  the  18th  of  November  1844,  Mr.  HoOand  obtained 
iu  taxation,  an  order  of  course,  intituled  in  the  cause  o(  Holland  v. 
who  had  em-     Gwynne,  to  tax  the  bill  of  costs  incurred  in  that  suit ; 

ployed  a  soli,    and  the  order  went  on  to  provide,  that,  upon  payment, 

citor  in  several      ^  ,     ,      « i    i  ,.  -»*      -r*  «      . 

matters,  ob-      Mr.  Byrch  should  deliver  to  Mr.  HoUandy  upon  oath, 

tained  an  «( ^^  deeds,  books,  papers  and  writings,  in  his  custody 
courM  for  the  or  power,  belonging  to  the  petitioner ''  (Mr.  Holland). 

taxation  of 
the  costs  of 

one  matter  A  motion  Was  now  made  to  discharge  the  order  for 

only,  with  a'     .  ,     .^ 

direction,  that  irregularity. 

on  payment, 

the  solicitor ' 

should  deliver       Mr.  Turner  and  Mr.  Malins  in  support  of  the  mo* 

wipSg^   tion.     This  order  for  taxation  is  irregular;  first,  it 

the  chent.  'Was 

It  was  dis-  .        , 

charged  with  costs  for  irregulahty. 
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W08  obtained  as  of  courset  after  the  expiratioa  of  a        1844. 
month  from  the  time  of  its  delivery,  and  therefore  ought     ^^"^^^^^ 

nOLI«AKD 

to  have  been  obtained  upon  a  special  application*    In  re  p, 

Becke  and  Newer  {a)f  the  Court  said,  that  under  the  O^^nnb. 
6  &  7  Viet.  (6)  <<  any  party  entitled  to  the  order  may 
obtain  it  as  of  course,  and  without  special  direc- 
tions within  one  month  after  delivery,  and  with  such 
special  directions  as  the  Court  may  order  to  be  im- 
posed, after  the  expiration  of  one  month  from  the 
delivery,  but  not  after  verdict,  writ  of  enquiry,  or  pay- 
ment* In  those  cases  a  special  order  made  upon  special 
circumstances,  to  be  proved  to  the  satisfiiction  of  the 
Court,  is  required.*^ 

[Tke  Master  of  the  Rolls.  ^ 

The  Court  has  considered  and  settled  what  special 
terms  are  to  be  imposed  after  the  expiration  of  a  month, 
and  within  the  twelve  months,  and  the  order  in  such 
instances  is  made  of  course*  (r)] 

Secondfyf  the  order  ought  to  have  comprised  the  tax- 
ation of  all  the  costs  due  to  the  solicitor.  In  Potts  v. 
Dution  (i/),  an  order  of  course  for  the  taxation  of  one 
of  several  bills  was  discharged  with  costs  for  the  irre- 
gularity* 7Ain%,  the  order  directs  the  delivery  over 
of  oU  the  papers  belonging  to  Mr.  Holland^  upon  the 
payment  of  the  costs  of  one  suit  only.  The  order  of 
course^  being  irregular,  cannot  be  supported  on  the 
merits*    Harris  v.  Siart  (^),  Grove  v*  Sansonu  {g) 

Mr.  Lcnxfndes  and  Mr*  Torrtano^  corUrdf  contended^ 
that  the  order  being  intituled  in  the  suit  of  JHcrf- 

land 

(a)  5  BeaMmt  p*  409.  (<0  Unreported     RoUt^     SS 

(6)  e,  75.  Mareh^  1844. 

{c)  See  re  Bromley^  7  Bew.  (e)  4  Jkfyl.4rCr.96U 

487.  and  the  note  p.  488.  (g)  1  Beavan,  p.  S97. 
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land  V.  Gwfnne^  the  real  meaning  of  the  words  ^  all 
papers,  &c./'  was,  all  the  papers  in  that  specified  saiU 
That,  at  all  events,  if  there  were  any  doubt,  the  Court 
might  now  introduce  a  few  words  in  the  order,  and 
limit  the  papers  to  those  relating  to  thb  particular 
matter. 


TTie  Master  of  the  Rolls. 

I  regret  having  to  discharge  this  order;  but  I  am 
bound  to  do  so,  if  the  parties  insist  on  it. 

Hie  case  is  this :  —  Mr.  Byrch  was  employed  by  J%j- 
land  in  several  matters ;  in  two  at  the  least.  A  bill  of 
costs  was  delivered,  not,  as  it  is  said,  for  the  purpose  of 
taxation,  but  to  explain  *the  situation  of  the  suit.  Mr. 
Holland  obtains  an  order  of  course  for  the  taxation  of 
that  bill  alone,  not  comprising  in  it  the  other  costs, 
and  containing  a  direction,  that  upon  payment  of  that 
particular  bill,  the  solicitor  should  deliver  up  all  the 
papers  belonging  to  Mr.  Holland*  I  am  of  opinion 
ihat  this  was  not  regular. 

It  has  been  formerly  settled,  that  a  party  obtaining 
an  order  of  course  does  it  at  his  own  peril,  and  it  was 
distinctly  settled  by  Lord  Cottenham^  that,  an  order  of 
course  will  be  discharged  for  irregularity,  though  it 
may  appear  upon  the  merits  that  the  party  might,  oti 
special  application,  have  obtained  that  very  order,  or 
one  with  very  small  variations.  It  is  only  by  consent, 
that  an  order  warranted  by  the  merits  can  be  made  on 
the  occasion  of  a  motion  to  discharge  it  for  irregularity 
as  having  been  obtained  as  of  course.  The  proceeding 
might  seem  harsh,  yet  I  think  the  rule  was  settled  by 
Lord  Cottenham  to  the  satisfaction  of  every  body.  After 
the  liberal  offer  made  by  ihe  respondent,  I  regret  I  am 

obliged 
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obliged  to  discharge  the  order;  I  would  sustain  it  if  I 
could,  but  I  have  no  authority.  The  order  must  be 
discharged  with  costs. 


1844. 


Holland 

p. 


Note.— ^See  in  re  Pender j  M.  R,  10  Aprils  1845,  post. 


JONES  V.  SKIPWITH. 

I^TR.  fV.  JAMES  moved  for  an  order  for  leave  to 
-*"'■■-  enter  a  memorandum  of  service  of  the  copy  of  the 
bill  on  some  of  the  Defendants,  under  the  XXIV  Order 
of  August  1841.  (a) 

The  affidavit  did  not  state  that  ^*  no  account,  &c. " 
was  sought  against  the  Defendant.  Counsel  stated,  that 
there  was  no  uniformity  of  practice  of  the  Courts  on 
the  point,  and  said  that  he  was  ready  to  certify  the  fact 
that  no  account,  &c.  was  prayed,  he  having  drawn  the 
bill. 


1845. 
Jan,  1 1. 

Toobtunaa 
order  to  enter 
amemor* 
andum  of 
service  of  a  ^ 
copy  billy  It  it 
not  necessary 
to  shew,  bv 
affidavit,  that 
no  account 
Sec,  it  thereby 
prayed;  the 
certificate  of 
counsel  of  the 
fact  is  suffi- 
cient. 


T^e  Master  of  the  Rolls.  You  can  only  certify  as 
to  the  state  of  the  bill  when  it  left  your  hands ;  it  might 
have  been  altered  afterwards. 

Mr.  James.    Then  it  ought  to  be  taken  off  the  file. 

The  Master  of  the  Rolls  at  first  stated  that  he 
would  make  enquiries  on  the  subject,  in  order,  if  possible, 

to 


(a)  Ord,  Can.  171- 
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Jones 
Skipwith. 


to  establish  an  uniformity  of  practice ;  but  the  cases  of 
Mandhooi  v.  Labouchere  (a),  and  Daois  v.  Proud  {b) 
having  been  subsequently  cited,  he  said  that  he  thought 
he  must  make  the  order  on  the  certificate  of  Counsel. 


(a)  12  SimotUt  562. 

\h)  5  Beavan,  102.,  and  see 


Hudson  V.  Dungwortk,  5  Hare, 
508. 


Jan,  14. 

Undeor  the 
Solldtofft* 
Act  (6  &  7 
rid.  c.  75.) 
references  for 
taxation  may 
be  made  by 
the  Vice* 
Chancellors 
as  well  as  by 
the  Lord 
Chancellor 
and  Master  of 
the  Rolls. 


In  re  CAREW. 

TN  this  case,  which  was  a  petition  for  tlie  taxation  of  a 
"^  solicitor's  bill,  it  was  stated,  in  the  course  of  the  argu- 
ment, that  an  impression  prevailed  that^  by  the  particular 
terms  of  the  Solicitors'  Act  (6  &  7  Vict.  c.  78.  s.  37.), 
references  for  the  taxation  of  solicitor's  bills  could  only 
be  made  by  the  Lord  Chancellor  or  by  the  Master  of  the 
Rolls,  and  that  such  orders  had  consequently  always 
been  made  here  and  not  by  the  Vice  Chancellors,  (a) 

The  Master  of  the  Rolls. 

The  act  says  that  the  reference  is  to  be  made  by  the 
Lord  Chancellor  or  the  Master  of  the  Rolls ;  but  in 
this,  as  in  other  cases,  the  jurisdiction  of  the  Lord 
Chancellor  may  be  exercised  by  the  Vice-Chancellors . 
acting  for  him  by  his  direction,  {b)  Parties  have  cer- 
tainly been  under  a  very  great  mistake  if  they  have 
thought  that  orders  for  taxation  can  only  be  made  by 
the  Lord  Chancellor  personally,  or  by  the  Master  of 
the  Rolls. 

Mr.  G.  Turner  in  support  of  the  petition. 

Mr.  Kxndersley  for  the  Respondent. 

(a)  Exp,  WUknum^  1  CoUy,      S  Vic.  c,  5.  «.  22.,  and  re  Ta^fhr^ 
93.  10  ^u  291. 

{h)  See  55  Geo.  5.  c.  24.  i .  st.y 
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ENGLAND  v.  CURLING. 


July  80. 

1844. 

July  lU.  13. 15. 

TN  18S1,  Curlings  Hodges,  and  England,  agreed  to  be-  Agreement 
come  partners  in  the  business  of  ship  aprents,  to  be  ^?r  *  panner- 

thip  decreed 
carried  on  at  Deal,  Bamsgaie,  and  in  London,  and  on   to  be  specifi- 

the  6th  or  My  1831,  they  signed,  in  initials,  an  agree-  ^U"^  ^ihe^e^^ 

ment  for  a  partnership  for  seven,  ten,  or  fourteen  years*   cution  of  a 

A  deed  was  prepared  for  carrying  into  effect  the  terms   Je^p^eed. 

of  the  agreement,  which  underwent  some  alterations.       Partners 

•    ^  ^  J  may  make 

but  was  never  executed.  constant  va- 

riations  in  the. 

The  parties,  however,  commenced  and  continued  to  ^^'^^  rsh^^^**^ 
carry  on  the  business  under  the  name  of  Goodwin,  agreement 
Curling,  and  Co.     In  1842,  differences  arose  in  conse-  evidenced^not 
quence  of  an  attempt  by  the  Defendant  Curling  to  in-  only  by 
troduce  some  near  relatives  as  partners  into  the  con-  ^y  their        ' 
cem,  without  the  concurrence  of  the  Plaintiff.     After  coJ^duct. 
a  long  discussion,  Curling,  in  April  1843,  gave  notice  to  granted  to 
the  Plaintiff  to  determine  the  partnership  as  at  Mid-  n",^'J"rinr^' 
summer  next.  He  insisted  on  the  dissolution,  retired  from  the  partner 
the  partnership,  and  formed  a  new  partnership  with  the  from^carryine 
Defendants  Edward  Spencer  Curling  the  younger,  and  on  business 
Geo,  Hammond.     The  new  firm  commenced  carrying  on  persons  in  the 
the  business  of  ship  agents  at  Deal  on  the  premises  of  "^"'^  of  the 
the  old  firm,  under  the  name  of  Goodwin,  Curling  and  from  publish- 
Co.    They  opened  the  correspondence  addressed  to  the  jjfsX'tl'on.^^ 

old  firm,  and  largely  circulated  notices  of  thedbsolution  To  a  bill  for 

f  -.1-      1 J  15  ^^c  specific 

ot  the  old  tirm.  performance 

of  a  partner- 
On  the  12th  of  Julu  1843,  the  Plaintiff  filed  his  bill  f^'P' «"«  ^«- 

^  '  ^  fendant  4 

against  Curling,  'Hodges,  and  the  partners  in  the  new  objected  to 

firm,  praying,  that  the  agreement  of  the  6th  o{  July  1831   j|u®  "of^^^nl' 

might  be  specifically  performed  :  for  an  injunction  to  re-  other  partner, 

.     .      who  was  a 
Stram   Co-defendant 

Held,  that  this  defence  could  only  be  made  available  u,)on  cross  bill 

Vol.  VIIL  K 
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1844>.        strain  Curling  and  Hodges  from  engaging  in  the  bosi- 
E~^  II       ^^'  ^'^  shipping  agents,  alone  or  with  other  persons, 
V.  before  the  expiration  of  the  fourteen  years  mentioned  in 

the  agreement :  —  for  an  injunction  to  restrain  Curling 
and  the  new  partners  from  carrying  on  the  business  of 
shipping  agents  in  the  name  or  style  of  Messrs.  Good* 
win,  Curlings  and  Co.,  and  from  using  such  name  or  style : 
from  interfering  with  the  correspondence  or  property 
of  the  old  firm,  and  from  circulating  notices  of  the  dis- 
solution of  the  old  partnership  before  the  expiration  of 
the  fourteen  years. 


A^so  ^  motion  was  made  for  an  injunction. 

Mr.  Pemberton  Leigh  and  Mr.  Bates  for  the  Plaintiff. 

Mr.  6.  Tumet  and  Mr.  Bacon^  contrh. 

The  Master  of  the  Rolls  granted  an  injunction  in 
the  following  terms :  — 

Injunction  awarded  to  restrain  the  Defendant  £cf- 
*mard  Spencer  Curling  from  carrying  on  the  business  of 
shipping  agent,  in  partnership  with  the  Defendant 
Henry  Curling  Tryon^  Edward  Spencer  Curling  the 
younger,  and  George  Hammond^  or  any  other  person 
other  thaA  the  Plaintiff,  and  the  Defendant  E.  Hodges^ 
until  the  expiration  of  the  term  of  fourteen  years  men- 
tioned in  the  memorandum  of  the  6th  day  oi  Juhf  18S1, 
or  further  order ;  and  also  to  restrain  the  Defendant, 
Henry  Curling  Tryon^  Edward  Spencer  Curling  the 
younger,  and  George  Hammond^  from  carrying  on  or 
engaging  in  the  business  of  shipping  agents  in  partner- 
ship with  the  Defendant  Edward  Spencer  Curlings  or 
otherwise  in  the  name  or  style  of  Messrs.  Goodwin^ 
Curlings  and  Co.,  at  DeaU  Bavfisgate^  and  London^  or 
Jn  any  other  such  place,  and  from  using  the  name  or 
style  of  Messrs.  Goodwin^- Curlings  and  Co.,  and  from 

receiving 
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England 

V. 

Curling. 


f  eoei  ving  or  possessing,  and  also  from  opening  any  letters  1844. 
or  other  communication  addressed  to  or  intended  for 
the  firm  of  GooAmnj  Curiing  and  Co.,  and  from  taking 
possession  6f,  or  receiving  or  interfering  with,  any  of  the 
property  or  effects  of  the  firm  of  Messrs.  Goodwin,  Curl-- 
ingi  and  Co.,  and  also  to  restrain  the  Defendant,  Edward 
Speticer  Cutting,  from  publishing  or  circulating  any  notice 
of  the  dissolution  of  the  partnership  between  Edward 
Spencer  Curling,  Edward  Hodges,  and  the  Plaintiff,  be- 
fore  the  expiation  of  the  aforesaid  term  of  fourteen 
years,  or  until  further  order. 


The  parties  proceeded  in  the  cause;  Curling  fxxt  in 
an  answer,  denying  any  agreement  in  writing,  and  in- 
sisting that  there  was  a  verbal  agreement  only.  He 
also  alleged  certain  acts  of  misconduct  on  the  part  of 
Hodges,  which  he  insisted  would  entitle  him  to  a  dis- 
solution of  the  partnership,  if  any  existed. 

The  cause  now  came  on  for  hearing.  1844. 

Mr.  Purvis,  Mr.  Uqyd,  and  Mn  Bates,  for  the 
Plaintiff. 

.    Mr.  Kinderslejf  and  Mr.  Bacon  for   the  Defendant 
Curling. 

Mr.  Turner  and  Mr.  Bolt  for  Hodges. 
Mr.  Whitbread  for  other  Defendants. 
Mr.  Purvis  in  reply* 

Richard  v.   Davies  (a),    CoUyer  on  Partnership  (&}, 

,Knowles  v.  Houghton  {c),  were  cited. 

The 

(a)  2  Russ.  if  Myl.  347,  (c)  11  Vet.  J  68. 

ib)  P.  197,  198.  &  p.  198.  note(rfj. 

K2 
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IS^i.  77/^  Master  ^  M^  Rolls,  in  substance,  said,  it  is 

^1^^^'^^     very  much  to  be  regretted  that  the  parties  to  this  cause 

England  if  o  «^ 

V.  have  not  had  the  advantage  of  advice  which  would  have 

Curling.      |^  ^j^^^  ^^  p^^  ^^  ^^^  ^^  ^1^^  ^^j^  ^  ^^^^  ^  j^  ^.^^ 

Jttly  15.  purpose  had  been  accomplished.  The  subsequent  liti- 
gation has  been  extremely  unfortunate,  and  certainly 
would  not  have  occurred,  if  these  gentlemen  had  adopted 
any  thing  like  prudent  advice. 

I 

The  object  of  the  bill  is  to  establish  the  Plaintiff's  * 
right  to  the  benefit  of  a  paAnership  agreement,  dated 
the  6tli  of  Jufyf  1831.  Various  defences  are  setup: 
first,  that  there  was  no  such  agreement ;  secondly,  that 
if  there  was  any  such  agreement,  it  has  been  entirely 
waived  and  abandoned ;  thirdly,  that  if  there  was  any 
such  agreement,  it  was,  subsequently  to  the  making  of  it, 
falsified  and  altered  by  the  Plaintifi^  who  has  therefore 
no  right  to  enforce  it;  and  fourthly,  that,  assuming  there 
was  an  agreement  for  the  continuance  of  the  partnership 
for  fourteen  years,  the  conduct  of  Mf.  HodgeSf  one  of 
the  partners,  has  been  such,  that  the  Defendant,  Mr. 
Curlings  is  not  under  any  obligation  to  continue  in  part- 
nership with  him. 

On  the  first  point,  I  am  of  opinion,  after  full  consider- 
ation of  the  evidence,  that  the  original  document  which 
has  been  produced,  signed  in  initials  by  all  the  parties, 
is  evidence  of  the  agreement  for  a  partnership  between 
them.  It  was  not  intended  to  be  a  final  agreement,  or 
one  containing,  in  full  detail,  all  the  terms  on  which  the 
partnership  was  to  be  carried  on,  but  it  was  to  be  the 
foundation  on  which  they  were  to  proceed,  and  was  to 
serve  as  instructions  for  the  deed  intended  to  be  prepared 
for  the  purpose  of  carrying  the  agreement  into  full  effect 
by  formal  words.  Although  we  find  subsequent  negoti- 
ations and  communications  between  England  and  Curlings 
for  the  purpose  of  introducing  into  the  deed  other  clauses 

not 
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Dot  warranted  perhaps  by  the  terms  of  the  agreement, 
still  that  does  not  prevent  there  being  a  prior  binding 
agreement ;  for  with  respect  to  a  partnership  agi*eement, 
it  is  to  be  observed,  that  all  parties  being  competent  to 
act  as  they  please,  they  may  pat  an  end  to  or  vary  it  at 
any  moment;  a  partnership  agreement  is  therefore  open 
to  variation  from  day  to  day,  and  the  terms  of  such  varia- 
tions may  not  only  be  evidenced  by  writing,  but  also  by 
the  conduct  of  the  parties  in  relation  to  the  agreement 
and  to  their  mode  of  conducting  their  business  (a) :  when, 
therefore,  there  is  a  variation  and  alteration  of  the  terms 
of  a  partnership,  it  does  not  follow  that  there  was  not  a 
binding  agreement  at  first.  Partners,  if  they  please, 
may,  in  the  course  of  the  partnership,  daily  come  to  a 
new  arrangement,  for  the  purpose  of  having  some  ad« 
dition  or  alteration  in  the  terms  on  which  they  carry  on 
business,  provided  those  additions  or  alterations  be  made 
with  the  unanimous  concurrence  of  all  the  partners. 

In  this  case^  the  partners  intended  to  execute  a  deed ; 
a  draft  was  prepared,  but  never  finally  settled  or 
agreed  to ;  the  consequence  of  which  was,  that  they  re- 
mained on  the  agreement,  though  the  terms  of  it  were 
never  reduced  into  that  formal  shape  which  the  parties 
intended.  They  might,  therefore,  very  naturally  have 
considered  that  there  was  something  more  to  be  done  to 
make  their  arrangements  complete,  and  from  the  corre- 
spondence, such  appears  to  have  been  the  case :  but  did 
it  ever  occur  to  anybody,  that,  because  the  deed  was  not 
perfected,  the  original  agreement  was  to  be  considered 
as  waived  or  abandoned  ?  There  is  not  the  least  founda- 
tion for  such  a  suggestion. 

Next,  it  is  said,  that  the  conduct  of  England  has  been 
such,  that  if  there  had  been  a  binding  agreement,  he 

has 
(a)  See  Geddei  v,  IVaUace^  2  Bli.  (O.  S.)  270.,  Jaeksony.  Sed^^ 
wicki  1  Sw$n.  46, 

K  3 
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England 
Curling. 
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ISii.       bes  waived  it    It  appearsj  that  after  the  execution  of 
^^^^*^      the  agreement,  the  partners,  as  between  themselves, 
V,  went  on  welL     I  find  great  praise  bestowed  on  Mr, 

CuBLiNo.  ]gf^giand  for  the  regularity  with  wl^ch  he  managed  the 
business  in  London;  and  great  compliments  seem  to 
have  been  paid  by  Cwrlmg  to  Hodges  for  his  attention, 
great  activity,  and  zeal  in  carrying  on  the  business  at 
Uamsgate.  Now  it  appears  that  both  CurUng  and 
Hodges  had  relations  growing  up  in  whopi  they  were 
naturally  interested ;  and  it  appears  from  the  correspond- 
ence, that  in  the  course  of  the  year  1 849  Mr.  Qurling 
improperly  formed  a  design  to  get  rid  of  England^  for 
the  purpose  of  introducing  his  relatipn  into  the  business, 
which  had  been  carried  op  profitubly :  that  fippearsfrom 
the  letters  of  Curling  himself;  and  I  think  that  no  one 
can  read  them  without  steeing,  that  he  was  (as  Mr.  Purvis 
correctly  said)  sounding  Hodges  from  time  to  time,  as 
to  what  could  be  done ;  throwing  out  insinuations  as  to 
the  inactivity  of  England^  conveying  to  him  the  sugges- 
tion of  giving  England  one^ighth  instead  of  two-eighths 
of  the  profits,  and  warning  Hodges  to  come  to  an  ar* 
rangement  before  saying  a  word  of  this  matter  to  Eng^ 
land.  A  more  unworthy  course  of  conduct,  on  the  part 
of  one  partner  towards  another,  can  hardly  be  imagined 
than  that  secret  and  underhand  dealing.  Insinuations 
behind  the  back  of  England^  propositions  to  reduoe  his 
interest  in  the  concern,  and  a  warning  to  Hodges^  **  don't 
tell  England  what  we  are  doing  until  we  have  agreed^ 
between  ourselves,  on  the  course  we  shall  pursue."  Is 
it  not  evident  that  it  was  the  intention  of  Curling  to  get 
rid  of  England  for  the  sake  of  his  interest  in  the  concern, 
and  to  do  it  by  arranging  the  means  between  himself 
and  HodgeSf  so  that  they  might  together  overbear  him  ? 

Mr.  Hodges  seems  to  have  lent  an  ear  to  this,  in  a  way 
that  I  think  can  scarcely  be  justified;  concurring  in 
this  sort  of  manceuvre  or  artifice,  namely,  to  propose 

something 
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something  disagreeable  to  England^  and  if  he  did  not 
eoncur  in  it,  then  to  declare  that  he  took  no  interest  in 
the  concern. 


GUBLOffi* 


The  result,  however,  was,  that  Hodges^  in  the  absence 
of  England^  and  without  his  knowledge,  consented  to 
vary  the  terms  of  the  partnership.  England,  who  had  been 
«  clerk  and  partner  with  Curling  for  forty  years,  finding 
this  improper  course  of  dealing  introduced  into  the 
partnership,  was  naturally  surprised  and^hurt;  he  was 
induced  to  remonstrate,  and  this,  it  is  said,  amounts  to 
an  abandonment  of  all  and  every  right  be  might  have. 
Curling  takes  advantage  of  it,  and  says  I  will  have  no 
further  eonneetton  with  you,  and  states  to  Hodges,  you 
mnst  choose  between  me  and  Engtmd,  for  I  will  have 
more  t6  do  with  England. 


Mr.  Curling  has,  no  doubt,  brought  forward  every 
things  which,  by  possibility,  could  be  considered  a 
waiver  of  that  agreement;  bat  I  am  quite  persuaded 
that  there  is  nothing  which  could  at  any  time  be  coo* 
sidered  as  a  waiver  or  abandonment  of  the  agreement 

Thirdly,  a  great  portion  of  the  argument  has  been 
employed  toprove,  that  the  variations  in  the  several  copies 
of  the  agreement  shew,  either  tha€  there  was  no  original 
agreement  at  all,  or  that  if  there  was,  it  was  afterwards 
fidsified  and  altered  by  this  Plaintiff.  I  am  of  opinion 
that  that  evidence  entirely  fails.  I  think  I  have  seldom 
witnessed  a  proceeding  in  which  it  was  attempted  to 
establish  a  malignant  fraud,  which  this,  if  true,  would 
be,  by  means  of  evidence  so  slight  and  contemptible 
as  this  is,  in  every  part 


We  have  here  the  original  document  signed  by  th^ 
parties  themselves,  and  the  single  circumstance  that 

K  4f  creates 
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Curling. 


creates  any  thing  like  ambiguity  is,  that  it  appears  from 
the  colour  of  the  ink,  that  a  few  words  wei*e  introduced 
after  the  rest  of  the  paper  had  been  written.  Those 
words  certainly  appear  to  have  been  written  subse- 
quently to  the  rest  of  the  paper ;  and  from  that  I  am 
asked  to  assume  that  they  were  fraudulently  inserted, 
after  the  signature  of  the  parties  had  been  annexed.  It 
is  very  difficult  indeed  to  assign  any  reason  for  believing 
that,  when  we  see  wluit  was  done  on  the  occasion.  A 
solicitor  had  been  previously  consulted,  and  after  the 
agreement  had  been  signed,  it  was  handed  to  that  soli- 
citor as  instructions  for  the  deed,  and  we  have  the  draft 
of  the  deed  with  those  few  words  inserted.  It  is  iropoet- 
sible,  therefore,  to  believe  that  those  few  words  were 
not  inserted  when  the  draft  was  sent  to  the  solicitor  as 
his  instructions,  and  I  think  it  is  very  hard  to  believe, 
they  must  not  have  been  inserted  at  the  time  the  agree- 
ment was  signed^ 


The  fourth  point  is  this:— that  the  Court  cannot 
continue  this  partnership  for  the  remaining  year,  by 
reason  of  the  alleged  misconduct  of  Mr.  Hodges^  and 
this  has  been  dwelt  upon  at  great  length,  and  with  con- 
siderable ingenuity. 


The  argument  is  this: — The  PlaintiflP  seeks  to  con- 
tinue this  partnership ;  Curlings  the  Defendant,  alleges  it 
ought  not  to  be  continued,  by  reason  of  the  misconduct 
of  his  Co-defendant  Hodges^  and  insists  that  the  Plaintiff 
must  prove  there  has  not  been  such  misconduct,  or  other- 
wise that  be  can  have  no  relief.  I  am  of  opinion  that  the 
Defendant  has  no  right  to  shift  his  own  duty  upon  the 
shoulders  of  the  Plaintiff.  If  Mr.  Curling  desired  to  be 
relieved  from  this  partnership,  on  the  ground  of  the  mis^ 
conduct  of  Mr.  Hodges^  he  ought  to  have  alleged  it  in  a 
proper  proceeding  of  his  own  against  Hodges.  He  can- 
not 
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not  be  permitted  to  shift  the  burthen  of  his  own  duly 
upon  the  Plaintiff,  and  insist  on  the  Plaintiff's  proving 
that  there  has  not  been  misconduct  How  could  the 
Plaintiff  prove  that  negative  ?  It  would  be  impossible* 
I  am  of  opinion,  that  those  circumstances  of  misconduct 
alleged  in  the  answer  ought  to  have  been  distinctly 
alleged  in  a  bill  filed  by  Curling  against  both  England 
and  Hodges^  in  order  that  Hodges  might  have  been 
fixed  with  misconduct  in  the  presence  of  England* 


1S7 


1844. 


England 

V, 

Curling. 


I  am  clearly  of  opinion,  that  the  misconduct  of  Mr. 
Hodges  cannot  be  made  available  by  Curling  otherwise 
than  in  a  suit  in  which  it  is  alleged  and  proved  as  against 
England  and  Hodges;  and  I  cannot,  therefore,  give  to 
Curlifig  the  relief  he  asks  on  that  account. 

I  greatly  regret  that  the  matter  has  gone  on  in  this 
course.  I  think  there  has  been  a  total  forgetfulness  of 
the  nature  of  a  partnership  agreement,  for  that  there 
may  be  a  binding  agreement  remaining,  after  there 
have  been  several  variations  evidenced  either  by  writing 
or  by  conduct,  is  what  cannot  be  in  the  least  doubted. 
As  to  the  allegation  that  there  has  been  a  waiver  of  the 
agreement,  either  respecting  the  duration  of  the  partner- 
ship, the  share  of  the  profits,  or  other  essentials  to  this 
agreement,  I  think  there  is  nothing  of  the  kind.  I 
have  no  doubt  whatever  that  there  was  a  binding  agree- 
ment between  these  parties,  and  that  such  agreement 
has  not  in  substance,  been  abandoned. 


This  business  has  been  carried  on  for  one  year  since 
the  injunction  was  granted,  but  under  circumstances 
which  cannot  render  it  beneficial  to  any  one.  This  is  a 
difficulty  that  always  arises  when  partnership  contracts 
come  under  the  consideration  of  this  Court.  It  is  im- 
possible to  make  persons  who  will  not  concur,  carry 

on 
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on  a  business,  jointly,  for  their  own  common  advantage. 
It  is  that  which  makes  every  thing  of  this  kind  exceed- 
ingly uncertain.  It  is  that  which  makes  the  Court,  on 
all  such  occasions,  exceedingly  anxious  (an  anxiety,  I 
believe,  that  has  been  felt  by  every  Judge  who  has  ever 
sat  in  a  Court  of  Equity),  that  when  these  disputes  do 
arise,  the  parties  should,  if  possible,  come  to  some  ar- 
rangement between  themselves,  to  do  that  for  their 
common  benefit,  which  the  Court  cannot  do  otherwise 
than  at  the  common  expense.  But  if  the  parties  insist 
on  having  a  declaration  of  their  rights,  the  Court  has, 
over  and  over  again,  entertained  the  jurisdiction,  and 
must  entertain  the  jurisdiction,  unless  some  one  or  two 
of  several  partners  are  to  be  permitted  to  do  just  as  they 
like  with  the  partnership  rights  and  interest. 


The  question,  therefore,  upon  this  occasion,  is,  first, 
whether  I  am  to  say  that  the  Plaintiff  is  entitled  to  the 
benefit  of  the  agreement  of  18S1  or  not,  and  next  to  con- 
sider how  I  can  do  what  is  required,  for  the  purpose  of 
preventing  those,  who  have  shewn  themselves  dbposed 
to  do  30,  from  depriving  the  Plaintiff  of  that  benefit. 
Whether  it  would  be  useful  for  the  parties,  or  whether 
they  desire  to  go  farther,  is  quite  another  matter.  If  it 
is  desired,  I  must  first  of  all  declare,  there  was  a  binding 
partnership  agreement.  There  may  or  may  not,  in  the 
course  of  the  last  twelve  or  thirteen  years,  have  been 
variations  in  the  agreement,  evidenced  by  the  conduct  of 
the  parties,  and  I  think,  if  it  is  required,  I  must  direct 
an  enquiry  what,  if  any,  variations  have  been  agreed 
upon  between  the  parties ;  next,  if  desired,  I  must  refer 
it  to  the  Master  to  settle  a  partnership  deed  according 
to  the  terms  of  the  agreement,  having  regard  to  such 
variations  as  have  been  afterwards  made,  by  common 
consent  of  all  the  parties.  It  may  be  proper  to  vary  the 
terms  of  the  injunction.     If  not  desired  to  be  varied,  I 

* 

^hfdl  continue  it. 

With 
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With  respect  to  the  other  Defendants}  it  is  stated  to 
me,  that  they  entirely  give  up  their  sqpposed  right  to 
carry  on  this  business  in  the  way  complained  oC  By. 
their  answer  they  say  that  their  intended  partnership 
iTM  disfiolvedy  and  they  desire  to  be  relieved  from  the 
matter.  The  PlaintifF  was  willing  to  dismiss  the  bill  as 
against  them  without  costs,  proposing,  at  the  same  time, 
that  his  own.  costs  against  those  Defendants  should  be 
oosts  in  the  cause.  These  Defendants  were  willing  to  have 
the  bill  dismissed,  but  required  that  the  costs  should  be 
dealt  with  as  the  Court  might  direct,  which  could  not 
be  done  until  the  matter  came  on  in  its  regular  course. 
The  consequence  was,  that  the  suit  has  been  prosecuted 
against  those  Defendants  up  to  this  time*  It  appears 
that  they  had  unwarily  been  drawn  into  a  concern  from 
which  they  were  glad  to  retire.  There  is  no  wrong  im- 
puted to  them  from  the  time  they  seem  to  have  been 
4ware  of  the  nature  of  the  suit.  The  Plaintiff  was  not 
wrong  in  bringing  them  here  in  the  first  instance,  for 
they  were  engaged  in  a  course  of  proceeding  materially 
violating  his  interest.  Was  the  Plaintiff  wrong  in  retain- 
ing  them  ?  He  offered  to  dismiss  them  without  costs ; 
they  did  not  accept  that,  and  how  the  costs  could  be 
arranged,  otherwise  than  at  the  bearing,  it  b  difficult  to 
imagine.  I  shall  dismiss  the  bill  as  against  them  without 
eosts. 


1844. 


England 
Curling, 


With  respect  to  the  other  costs  of  the  suit,  I  have 
really  no  doubt  about  it  I  think  that  Mr.  Curling  must 
pay  them.  He  has  made  the  suit  absolutely  necessary  by 
bis  improper  attempt  to  get  rid  of  Mr.  Englatidf  and  he; 
has,  besides,  founded  his  defence  on  principles  so  en-r 
tirely  without  proper,  just,  and  legal  foundation,  that 
this  alone  would  make  it  necessaiy  to  charge  him  with 
^e  costs  of  this  suit  as  far  ^  the  Plamtiff  is  copcemedt 


I  shall  give  no  costs  to  Hodges, 
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Abstract  or  Dscree. 

The  Court  doth  declare,  that  the  agreement  for  a  co-partnerdiip 
dated  &c. "  it  a  binding  agreement  between  the  parties  thereto,  and 
ought  to  be  specifically  performed  and  carried  into  execution,  and 
doth  order  and  decree  the  same  accordingly."  Refer  it  to  the  master 
to  inquire  &c.  **  whether  any  and  what  variations  have  been  made 
in  the  said  agreement,  by  and  with  the  assent  of  the  several  partiefl 
thereto  since  the  date  thereof."  Let  the  master  settle  and  approve 
**  of  a  proper  deed  of  co-partnership  between  the  «aid  parties,  in 
pursuance  of  the  said  agreement,  having  regard  to  any  variHtions 
which  he  may  find  to  have  been  made  in  the  said  agreement,  as 
herein-before  directed,"  and  let  the  parties  execute  it.  Continue  the 
injunction  against  the  Defendant  CuHing.    Liberty  to  apply. 


Koj,  9. 

An  agreement 
by  a  solicitor 
to  take  a  gross 
sum  from  his 
client  in  lieu 
of  costs  is  not 
void,  though 
regarded  by 
the  Court 
with  jealousy. 
Settlement 
of  a  bill  of 
costs  between 
a  solicitor  and 
client  upon  a* 
special  agree- 
ment, pre- 
cludes an 
order  being 
made  upon 
petition  for 
taxation :  the 
agreement 
must  first  be 
set  aside  by 
suit,  before  the 
matter  can  be 
re-o[>ened. 


/n  r^  WHITCOMBE. 

•m/TESSRS.  WHITCOMBE,  HELPS,  and  Co. 
were  concerned  as  solicitors  for  the  six  co-heirs 
of  the  late  Mr*  Wood  of  Gloucester,  in  proceedings  taken 
by  them  against  the  devisees.  On  the  6th  of  April 
1842,  one  of  the  actions  of  ejectment  being  called  on,  a 
negotiation  for  a  compromise  took  place  between 
counsel*  The  devisees  offered  the  heirs  10,000/.  for  a 
release  and  confirmation  of  the  will,  which  was  not  ac- 
cepted. The  counsel  for  the  heirs  asked  1000/.  clear 
for  each  of  the  six  co-heirs,  and  the  payment  of  all 
costs,  which  was  refused.  The  counsel  for  the  heirs  then 
strongly  urged  the  acceptance  of  the  10,000/.  which  the 
heirs  then  present  refused,  and  they  persisted  in  settling 
on  no  other  ternis  than  that  of  receiving  1000/.  each 
clear  of  all  costs ;  whereupon,  their  counsel  addressed 
Mr.  Helps  and  said,  *^  Now,  Mr.  Helps,  the  matter  rests 
with  you,  will  you  allow  the  parties  1000/.  each,  and 
take  the  remainder  for  your  costs,"  to  which  he  replied, 
*^  I  will."    The  compromise  for  tlie  sum  of  10,000/.  was 

thereupon 
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thereupon  accepted.     The  settlement  was  unavoidably        1844. 
delayed  until  the  12th  and  13th  of  July  1842,  when  the     ^"^^"^^ 
parties  attended  to  execute  the  necessary  deeds.  At  this   Whitcombb. 
meeting,  Greig  (one  of  the  co-heirs)  insisted  on  receiving 
his  full  one-sixth  of  the  10,000/.,  he  remaining  liable  to 
hb  share  of  the  costs;  the  same  was  accordingly  paid 
to  him  by  the  devisees.    Mr.  Helpt  then  offered  either 
to  carry  out  the  agreement  made  at  the  trial,  or  to 
deliver  his  bills  in  the  regular  way,  but  he  furnished 
no  account  further  than  the  items  of  his  disbursements, 
amounting  to  2944/.     After  some  discussion,  the  five 
remaining  co-heirs,   in  order   to  have  an  immediate 
and    final  settlement,    agreed   to   receive   the   1000/. 
each,  and  to  allow  the  solicitors  to  retain  the  remainder 
for  the  costs,   on  his  giving  a  receipt  in  full  of  all 
demands.     A  full  and  final  setdement  of  all  bills,  ac- 
counts, and  money  transactions  between  the  parties  was 
thereupon  come  to,  and  signed,  and  which  proceeded 
on  the  basis  of  the  arrangement  originally  suggested, 
that  the  solicitors  were  to  take  their  costs,  charges,  and 
expences  at  4000/.     The  respondents  afterwards,  in 
September  1843,  delivered  their  bill  of  costs,  amounting 
to  4500/.  to  Mr.  Greigf  who  had  not  concurred  in  the 
arrangement. 

In  June  1844,  the  five  heirs  presented  a  special  pe^* 
titlon  for  the  delivery  and  taxation  of  the  bill  of  costs. 

Mr.  Kindersley  and  Mr.  Glasse  in  support  of  the 
petition.  First,  There  has  been  no  payment  within 
the  true  intent  and  meaning  of  the  statute,  (a)  There 
cannot  be  a  settlement  of  a  solicitor's  account  which  has 
never  been  made  out  or  delivered,  and  as  to  Greig  who 
is  jointly  liable,  the  account  is  still  open.  Secondly, 
If  there  has  been  a  payment,  then  the  circumstances 

of 

(a)  6&7  Firf.C.  75.1.  41. 


142  CASES  IN  CHANCERY. 

ISM.  of  the  caire  are  not  such  as  to  preclude  a  taxation.  A 
^"^y^"^^  client  who  must  be  assumed  to  be  ienorant  of  such 
WniTcoiiBtt.  matters,  agrees  to  pay  a  fixed  sum  to  his  sohcitor  for 
costs,  in  a  case  too,  where  no  bill  of  costs  has  been  de- 
livered)  and  where  no  one  intervenes  to  protect  the  dient 
from  the  influence  of  his  solicitor.  This  Court  will  not 
sanction  such  a  course  of  proceeding,  or  allow  it  to  in- 
terfere with  the  fair  ascertainment  of  the  amount  really 
due  from  the  client. 

Mr.  Turner  and  Mr.  Chapman  Barber  for  the  Re- 
spondents. A  payment  of  all  costs,  and  a  settlement  of 
all  accounts  and  transactions  between  the  parties,  has 
been  made  upon  a  special  agreement.  This  is  a  com- 
plete answer  to  the  application.  An  agreement  to  take 
a  fixed  sutn  for  costs,  though  it  may  be  set  aside,  is  not 
void ;  for  in  De  Feucheres  v.  D<mes  {a)  an  action  at  law 
was  maintained  on  such  an  agreement.  While  that 
agreement  remains  in  force,  no  taxation  can  be  directed* 
The  Court  cannot,  upon  petition  and  upon  affidavit, 
enter  into  the  question  of  the  validity  of  this  agreement; 
it  can  only  be  set  aside  upon  bill  and  legitimate  evidence^ 
and  in  a  proceeding  in  which  the  Respondents  might  file 
a  cross  bill,  and  obtain  any  discovery  they  may  require 
from  the  petitioners. 

Mr.  Kinderdey  in  reply* 

The  Master  of  the  Rolls.    In  this  case,  there  ap« 

pears  to  be  evidence  of  such  a  contract  between  the 

parties  as  to  preclude  me  from  ordering  a  taxation.     I 

make  no  observation  on  the  agreement,  nor  on  the  right 

of  the  petitioners  to  set  it  aside,  because  sitting  here 

:upon  petition,  I  have  no  jurisdiction  to  set  it  aside,  and 

I  must  consider  it  valid  until  that  has  been  done; 

The 
.  (a)  Not  reported* 
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The  petitioners  are  five  of  the  six  co-heirs  of  the  late  1844. 
Mr.  Wood  of  Gloucester,  whose  property  has  been  the  "^^"^^ 
subject  of  litigation  in  almost  every  Court  Conceiving  Whitcombe. 
they  had  a  right  to  be  established  against  the  devisees 
under  his  will,  they  entered  into  litigation  with  thenii  in 
which  the  Respondents  acted  as  their  solicitors*  After  a 
great  expence  had  been  incurred  5  it  was  suggested  that 
it  would  be  advisable  to  efiect  a  compromise*  A  sum 
of  10,0002.  was  ofi*ered,  which  was  refused.  Several 
of  the  parties  were  desirous  of  securing  1000/.  each, 
clear  of  costs,  and  it  seems  their  counsel  suggested  to 
Mr.  HetpSf  **  The  matter  now  rests  with  you,  will  you 
allow  the  parties  1000/.  each,  and  take  the  remainder 
for  yoor  costs  ?"  to  which  Mr.  Helps,  for  any  thing 
that  appears  to  the  contrary,  being  both  just  and  ge- 
nerous, consented.  Such  was  the  impression  on  hid 
mind  in  the  communication  between  him  and  counsel. 
Mr.  Helps  relied  on  hb  influence  over  his  clients  to 
induce  them  to  agree  on  what  had  been  proposed* 
This  was  not,  however,  conclusive,  for  it  does  not  ap-* 
pear  to  have  been  considered  that  the  parties  present, 
and  certainly  not  those  absent,  should  be  irrevocably 
bound  by  the  agreement.  They  might  have  aflerwards 
said  that  4000/.  was  more  than  suflicient  to  pay  the 
costs,  and  we  require  the  balance.  When  the  parties 
afterwards  met  to  complete,  Greig,  the  most  active  party 
amongst  the  heirs,  did  not  approve  of  the  arrangement ; 
he  required  the  person  acting  for  the  devisees  to  pay 
him  the  full  one-sixth  of  the  10,000/.,  and  he  obtained 
payment  otherwise  than  through  Helps.  The  other 
parties  met  together,  and  a  discussion  went  on  a  con- 
siderable time  as  to  the  settlement.  Now  with  respect 
to  the  five  petitioners.  Helps  had,  in  his  hands,  a  sum 
of  1666/.  belonging  to  each.  Ultimately,  each  agreed 
to  receive  and  received  1000/.,  each  took  firom  Helps  a 
receipt  hi  full  of  all  demands  for  law  charges,  and 

thereby 
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1844.        thereby  extinguished  all  claim  and  demand  on  the  part 
r^^^^     of  their  solicitors. 

In  re 
Whitcoiibb. 

I  think  that  this  receipt   and  these  circumstancesi 

while  they  stand,  show  such  an  agreement,  that  I,  under 

the  jurisdiction  I  am  now  exercising,  have  no  authority 

to  order  a  taxation. 

I  must  remark  on  the  great  danger  which  solicitors 
incur  when  they  enter  into  such  arrangements  with 
their  clients.  An  agreement  like  this  between  a  solicitor 
and  client  for  taking  a  fixed  sum  in  satisfaction  of  all 
demands  for  costs,  is  an  agreement  which  may  be  per- 
fectly good ;  but  this  Court,  for  the  protection  of  parties, 
looks  at  every  transaction  of  this  kind  with  great  sus- 
picion. The  matter  may  turn  out  to  be  perfectly  fair 
and  right,  still  it  exposes  the  conduct  of  the  solicitor  to 
suspicion,  and  naturally  awakens  the  vigilance  and 
jealousy  of  this  Court,  seeing  that  one  party  has  all  the 
knowledge,  and  the  other  is  in  ignorance.  But  it  is  not 
because  the  transaction  may  be  opened  that,  therefore, 
it  is  to  be  considered  as  open  upon  an  occasion  on 
which  the  Court  is  exercising  a  jurisdiction,  in  which  it 
cannot  set  aside  the  transaction. 

The  prayer  of  this  petition  must  be  refused,  but 
without  costs,  as  the  solicitor  has  not  acted  with  proper 
prudence. 
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In  re  THOMAS-  ^*"'-  »• 


R.  ME fT  agreed  to  let  to  Messrs.  AbleU  certain  Lessee  of  a 

house  and 


premises,  and  the  fixtures  and  furniture  therein,  fixtures 

The  draft  agreement  was  prepared  by  Thomasm  the  les-  fF®®^  *®  P*y 
^       o  .  ^"®  expence 

sor's  solicitor,  and  it  provided,  that  the  agreement  and  ofpreimring 
the  counterpart  should  be  prepared  by  the  solicitor  of  ment^^Held 
the  lessor  at  the  expence  of  the  lessees.      The  draft  that  he  was 
contained  no  reference  to  any  schedule  of  the  fixtures  xh^  costs  ot 

and  furniture.  preparing,  and 

of  copies  of 
an  ioventory 

The  lessees;  solicitor,  on  perusing  the  draft,  stated,  ^rfwed  to*T 
that  **  there  should  be  a  schedule  or  inventory  of  the  the  agree- 
fumiture  &c.  taken,  which  should  be  signed  by  the  ™^° '  - 
several  parties,''  and  he  introduced  into  the  draft  a 
sentence,  which  described  the  fixtures  and  furniture  as 
^*  more  particularly  set  forth  and  described  in  a  certain 
schedule  or  inventory  mutually  signed  by  the  parties." 
Mr.  Thomas  caused  an  inventory  to  be  prepared,  and 
two  copies  made  thereof,  and  the  agreement  was  exe- 
cuted.    An  order  was  afterwards  obtained  by  Messrs. 
Ablett  for  taxing   Thomais  bill  of  costs  amounting  to 
13/.  25.     The  Master  taxed  it  at  9/.  8;.,  and  the  costs  of 
the  taxation  amounted  to  10/.  iSs.  6^;  one  of  the  items 
struck  o£P  was  2/.  4$.  8^.  charged  for  the  preparation  and 
copies  of  the  inventory. 

This  was  a  long  special  petition  by  way  of  appeal 
from  the  Master's  decision. 

Mr.  Turner  for  the  petition. 

Vol.  VIII.  '        L  Uv.Kin- 
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1844.  Mr.  Kinderdey  and  Mr.  SandySj  contra. 

Thomas.  The  Master  of  the  Rolls.  It  is  lamentable  to  see  par- 

ties incur  such  an  expence  respecting  so  small  a  matter* 
The  lessees'  solicitor  considered  the  agreement  de- 
fective, without  the  reference  to  the  schedule,  and  in- 
tended that  the  furniture  should  be  identified  by  means 
of  something  referred  to  in  the  agreement.  This  was 
accordingly  done,  and  the  question  is,  by  whom  the 
expence  is  to  be  paid. 

The  Master  thought  that  the  lessees  were  not  liable, 
but  I  am  of  opinion,  considering  the  words  of  reference 
in  the  agreement,  that  it  would  have  been  incomplete, 
and  could  not  have  been  perfectly  expounded  without 
importing  the  schedule  into  it.  This  item  ought  not, 
therefore,  to  have  been  disallowed. 
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1844'. 

YOUNG  V.  GUY.  {a)  june  24. 27. 

THE  question  was,  which  of  two  parties  was  to  sufler  A.  authorised 
•      ^,      #.      J     «^,    .  ,.  .^  his  solicitor  to 

by  the  iraud  of  their  common  sohcitor.  borrow  700/. 

from  S.  to 
-     pay  off  amort- 

In  18 89,  Mr.  Rumsey  was  concerned  as  solicitor  both  gage,  and  for 
for  the  PlaintiflP  Mr.  Young  and  the  Defendant  Gw/.  J/^^^P^^J^^^ 
He  had  in  his  hands  a  sum  of  700^.  belonging  to  Gtn/f  bond  and  a 

r        !_•  u  L  11     T  ui  transfer  of  the 

for  which  he  was  personally  liable.  mortgage. 

The  solicitor. 

Applications  having  been  made  for  the  700/.,  Rum"  ^is  hands  700/. 

sey  deposited  with  Guy  a  parcel  of  deeds,  stated  to  ^^°P^^^f\^ 

belong  to  an  estate  of  Sir  fV.  Youngs  called  Rtsborough,  over  to  him 

as  a  temporary  security ;  the  Defendant  never  opened  *^l^,  ^?^?  ^^ 

the  parcel,  but  retained  it  in  his  possession  until  the  stated  that  it 

10th  of  February  1841,  when   it  was  redelivered  to  as^cdlateral 

Bumsey.  security.  The 

solicitor  re- 
tained the 

In  the  same  year  1889,  the  Plaintiff  was  possessed  transfer, which 

■J  J  was  never 

of  in  estate  called   the  Radnage  estate,  subject  to  a  executed  by 
mortgage  to  Eeles  for  700/.     Rumsey  represented  to  the  ^ndX^frds 
Plaintiff,  contrary  to  the  fact,  that  Eeles  had  demanded  absconded 
payment  of  the  mortgage,  and  he  proposed  to  get  the  ij^vjng^paid 
700/.  advanced  by  the  Defendant  upon  a  transfer  of  off  the  mort- 
Eeles^  mortgage,  and  which  the  Plaintiff  authorised  him  Court  relieved 
to  do.  ^'  ^'"^^  ^^® 

bond. 
A  party  re- 

On  the  29th  of  August  1839,  J2//»wg/ accordingly  sent  ^^^^''^^^  fj*^" 

to  the  Defendant  the  particulars  of  the  Radnage  estate  but,  on  equi- 

offered  as  a  security,  and  enclosed  a  letter  written  by  J^payment  ^' 

the   Plaintiff  to  Rumsey,  stating,  that  he  should   feel  was  decreed : 

...      ,    Held,  that  the 
Obliged    Plaintiff  was 
(a)  Ex  rdalume,  also  entitled 

to  interest  on  the  amount  recovered  from  the  time  of  its  payment. 

L  2 
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18454.  obliged  by  his  borrowing  for  him  from  the  Defendant, 
on  mortgage  of  the  Radiiage  estate,  the  sum  of  800J^» 
for  which  he  would  execute  a  mortgage  and  bond  as 
soon  as  tliey  were  ready. 

On  the  nth  of  October  1839,  the  Plaintiff  and 
Rumsey  executed  a  joint  and  several  bond,  whereby  they 
became  jointly  and  severally  bound  to  the  Defendant, 
conditioned  for  the  payment  on  the  17th  of  April  1840 
of  700/.  and  interest,  stated  to  be  the  same  sum  as  was 
mentioned  and  intended  to  be  secured  by  an  indenture 
of  even  date,  made  between  Eeles  of  the  first  part,  the 
Plaintiff  of  the  second  part,  and  the  Defendant  of  the 
third  part.  This  bond  was  some  time  in  October  1839, 
delivered  over  by  Mumsey  to  the  Defendant* 

The  deed  of  transfer  was  also  executed  by  the  Plaintiff 
alone,  and  not  by  EeleSf  no  receipt  of  the  consideration 
money  was  indorsed  thereon,  and  it  was  retained  by 
Rumsey  down  to  his  bankruptcy  in  1841.  Bumsey 
stated,  that  a  difficulty  existed  in  paying  off  Edes 
without  six  months'  notice,  and  matters  so  rested. 
Rumsey  paid  to  the  Defendant  interest  on  the  700/'* 
down  to  the  month  of  Jantuuy  1841.  On  the  1 0th 
of  February  1841,  Rumsey  obtained  the  redelivery  by 
Giiy  of  the  Risborough  deeds,  upon  giving  his  cheque 
for  700^,  which  was  held  back  for  some  time,  but  being 
presented  on  the  11th  of  April  1841,  it  was  found  that 
he  had  no  assets  at  his  bankers.  Rumsey  absconded  oa 
the  12th  o{  April  1841,  and  it  was  then  discovei*ed  that 
a  fraud  had  been  practised  by  him  on  both  parties. 
The  money  had  never  been  advanced  to  the  Plaiiiliff> 
no  communication  had  taken  place  with  Eeles  on  the 
subJQ^t  of  paying  him  off,  and  the  intended  seourity  to 
the  Defendant  had  never  been  completed.  The  De- 
fendant, however,  being  entitled  at  law  by  virtue  of  the 

bond. 
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bond,  commenced  an  action,  and  recovered  payment  of       1844. 

729/.  on  the  29th  of  July  1841.  ^tP'''"^^ 

•^  Young 

». 

The  object  of  the  suit  was  to  recover  back  the  amount.        Guy.  ; 

Mr.  Tinney  and  Mr.  Roundell  Palmer  for  the  Plaintiff. 

Mr.  Turner  and  Mr.  Goodeve  for  the  Defendant 

Mr.  AUnutt  for  the  Assignees. 

Vandaleur  v.  Blagrave  {a),  Todd  v.  Reid{b)f  Bartleit 
V.  Peniland  (c),  Russell  v.  Bangley  (d),  Barker  v.  Greeii* 
wood{e)  were  cited. 

7%^  Master  of  the  Rolls,  in  substance,  said,  that  it 
was  unfortunate  to  have  to  determine  which  of  two  in- 
nocent persons  was  to  suffer  from  the  misconduct  of 
their  solicitor. 

That  the  bond,  in  this  case,  stated,  in  a  parenthesis, 
that  the  700/.  thereby  secured  was  the  same  as  that 
mentioned  in  the  transfer  of  Eele^  mortgage  security ; 
and  that  therefore  the  parties  knew  that  the  bond  was 
merely  a  collateral  security,  and  that  the  authority  was 
to  raise  money  to  pay  off  the  mortgage,  and  not  to  raise 
money  on  the  bond  only,  unconnected  with  the  other 
security;  that  parties  thus  dealing  with  an  agent  were 
bound  to  satisfy  themselves  of  his  right  to  deviate  from 
the  limited  authority.  That  the  mere  possession  of 
the  bond  was  not  sufficient  to  give  Giy  a  title  to  the 
money,  and  here  the  case  was  much  stronger,  for  no 
money  was  ever  paid  for  the  bond,  and  the  only  con- 
sideration given  was  a  debt  due  from  Bumsey  to  Gty^ 
payment  of  which  he  could  not  obtain. 

Again, 

(«}  6  Seat.  66S.  ((Q  4  J9.  4*  Aid.  595, 

(A)  4  J?.  *  M.  210.  ie)  2  r.  ^  C.  [EjfC.)  414. 

(c)  10  B.  Sf  Cr.  760.  . 
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1844^. 


Again,  the  Risborotigh  deeds  were  delivered  to  Gt^  in 
Februaiy  1839,  and  were  not  redelivered  until  1841) 
when  Bumsey  obtained  them  upon  bis  giving  a  draft  on 
his  bankers.  If,  therefore,  that  transaction  were  proper, 
the  delivery  of  the  bond  was  improper. 

That  the  prayer  of  the  bill  must  be  granted,  and  the 
Defendant  must  repay  the  729/.  with  interest  on  the 
700/.  from  the  29th  of  Jtdtf  1841,  and  also  the  costs  of 
the  suit 


Note.  —  See  Young  v.  WhUe^  7  Beavan,  506. 


December, 


In  re  CAREW. 


After  pay- 
ment, an  ex- 
parte  order 
for  taxation  is 
irregular,  and 
the  same  rule 
applies,  where 
the  payment 
is  made  by  a 
mortgagee, 
and  the  tax- 
ation is  at  the 
instance  of  the 
mortgagor 
as  the  party 
ultimately 
"  liable  to 
pay.- 


I^TR.  CAREW  had  been  employed  as  the  solicitor 
of  mortgagees  on  the  occasion  of  the  mortgage 
being  paid  off.  His  bill  of  costs  against  the  mortgagees 
in  the  transaction  amounted  to  96/.  The  mortgagees 
had  paid  the  amount  (though  the  mode  in  which  that  was 
effected  was  not  very  distinctly  stated),  and  Mr.  Careto 
had  given  his  clients  a  receipt  for  the  amount.  After 
this,  the  mortgagors,  as  the  parties  ^'  liable  to  pay,"  ob- 
tained an  ex  parte  order  of  course  for  the  taxation  of 
Mr.  Carew's  bill,  under  the  provisions  of  the  6  &  7  ^ic/. 
c.  73.  (a). 

A  motion  was  now  made  to  discharge  the  order  for 
irregularity. 


Mr.  Turner  and  Mr.  Glasse,  in  support  of  the  motion. 
The  order  for  taxation,  obtained  behind  the  back  of  the 

solicitor, 

(a)  Sect.  58. 
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solicitor,  is  irregular;  for  where  a  bill  of  costs  has  been        1844. 

paid,  a  reference  for  taxation  can  only  be  obtained,  under   r^^^T^^ 

the  forty-first  section,  if  *^  the  special  circumstances  of 

the  case  **  require,  and  then  the  reference  is  to  be]  made 

<*upon  such  terms  and  conditions,  and  subject  to  such 

directions''  as  to  the  Court  shall  seem  right     The 

order  ought,  therefore,   to  have  been  obtained  upon 

a  special  petition,  allying  and  proving  circumstances 

invalidating  the  settlement  between  the  solicitor  and  his 

client. 

Mr.  Kinderdey  and  Mr.  HaUett^  contrd.  Under  the 
circumstances  of  this  case  appearing  upon  the  a£Sdavits, 
it  is  doubtful  whether  there  has  been  any  payment  at  all, 
but  certainly  not  one  within  the  meaning  of  the  act  re- 
ferred to.  The  case  of  a  mortgagor  does  not  come 
within  sect.  41. ;  for  how  can  a  mortgagor  know  whe* 
ther  the  mortgagee  has  paid  the  bill  of  costs  ?  Payment 
as  against  a  party  liable  to  pay,  must  mean  a  payment 
with  the  assent  and  concurrence  of  such  party.  The 
order  is,  therefore,  regular. 

;    The  Master  of  the  Rolls. 

I  have  no  doubt  that  this  order  was  irregularly  ob- 
tained, and  the  greater  part  of  what  I  have  heard  in 
support  of  it,  tends  to  shew  special  circumstances  which 
ought  to  have  been  brought  forward  upon  a  special  pe- 
tition. 

The  case  is  very  simple.  On  the  transfer  of  a  mort- 
gage, the  mortgagees  employed  Carew  as  their  solicitor, 
and  the  mortgagors  employed  White  and  Son  as  their 
solicitors.  Of  course  the  mortgagees  could  not  be  called 
on  to  transfer  the  estate,  until  they  had  been  paid  the 
mortgage  money  and  the  costs  incurred  as  between  the 

L  4  mortgagees 
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mortgagees  and  their  solicitor.  The  amount  of  costs, 
when  properly  ascertained,  at  the  risk  of  the  mortgagee, 
must  ultimately  be  paid  by  the  mortgagors.  There 
was  formerly  a  difficulty  in  a  mortgagor  obtaining  the 
taxation  of  the  bill  incurred  by  his  mortgagee;  but 
now,  under  the  recent  act  of  parliament,  the  costs  may 
be  taxed  at  the  instance  of  the  mortgagor,  whether  they 
have  been  paid  or  not.  But  tlie  act  says,  that  if  there 
has  been  payment,  ** special  circumstances"  must  be 
shewn,  to  induce  the  Court  to  tax  the  bill. 

It  is  said  that,  notwithstanding  the  mortgagees  have 
paid  their  solicitor,  the  mortgagors  may  come,  as  of 
course,  and  obtain  an  order  for  the  taxation  of  the 
paid  bill.  It  would,  indeed,  be  strange^  if  a  settle- 
ment of  account  between  a  solicitor  and  his  client, 
the  mortgagee,  afforded  no  protection,  and  that  a  third 
party  might  step  in,  after  payment,  and  obtain  an 
order  of  course  to  tax  the  bill  and  for  repayment  of 
any  thing  found  overpaid.  I  am  of  opinion  that  this  is 
not  so;  and,  although  the  act  does  not  prevent  taxation 
after  payment  by  the  mortgagee,  still  it  is  not  to  be 
obtained  by  an  order  of  course. 

As  to  the  question  whether  there  has  been  payment 
or  not  of  this  bill,  the  matter  does  not  appear  by  any 
means  so  clear  as  it  ought.  What  has  passed  is  this : 
—  On  the  13th  of  November^  White  and  Son,  for  the 
mortgagors,  desire  to  have  from  Carefio  the  amount  of 
his  charges ;  a  week  after  he  sends  the  amount  of  his 
charges,  with  a  receipt  for  the  amount,  signed  by  him- 
self. JfTiite  and  Son  then  wrote  a  letter  stating  that  they 
considered  the  charges  too  high.  Carem  gave  an  an- 
swer representing  it  as  an  affair  between  the  mort- 
gagors and  mortgagees,  and  intimating  that  he  had  been 
paid  the  96/.     In  this  state  of  things,  White  and  Son 

presented 
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presented  a  petition  for  an  order  of  course,  and  on  the  1844. 
petition  they  state  that  Carew  had  delivered  his  bill  to  r^^r^^ 
the  solicitors  of  the  petitioners  on  the  20tb  of  November 
18449  containing  unreasonable  charges.  In  one  sense  he 
bad  delivered  it ;  but  it  was  accompanied  by  a  receipt 
and  a  statement  that  it  had  been  fully  paid.  Now  it  is 
to  be  recollected  that  this  was  not  a  bill  of  Carew  against 
the  mortgagors,  but  against  the  mortgagees,  but  which 
the  mortgagors  were  ultimately  liable  to  pay ;  yet  the 
order  directs  the  Master  to  certify  the  amount  due  from 
the  petitioners  to  Carew.  That  is  not  the  point  to  be 
ascertained.  The  point  to  be  ascertained  is,  what  was 
properly  due  from  the  mortgagees  to  Carew^  or  from 
CarevD  to  the  mortgagees.  That  alone  is  what  a  mort- 
gagor is  entitled  to  have  ascertained.  This  is  not  the 
ordinary  case  of  a  taxation  as  between  solicitor  and  client, 
and  the  order  does  not  seem  to  me  to  contain  provisions 
necessary  to  carry  into  eflect  a  final  settlement  of  the 
matter  as  between  these  parties.  The  order  is  irre- 
gular, and  must  be  discharged. 

There  cannot  be  a  question  as  to  the  liability  of  the 
bill  to  be  taxed,  and  one  half  of  the  circumstances  stated 
to-day  would,  if  brought  forward  in  a  proper  manner 
and  proved,  induce  roe  to  order  its  taxation.  Pnma 
JaciCi  where  an  order  of  course  is  discharged  for  ir- 
regularity, the  costs  are  to  be  paid  by  the  party  ob- 
taining it ;  but,  considering  the  ambiguity  with  respect 
to  the  mode  of  payment,  I  shall  discbarge  this  order, 
without  costs. 
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1844. 


Dec,  19. 


FULTON  V.  GILMOUR. 


Leave  given,  fpiHE  Defendant,  an  executor,  had  improperly  left  the 

issue  and  in  trust  funds  in  the  hands  of  a  mercantile  house  in 

the  paper  to;  /„^v,    ^hjch  had  failed.     He  had  proved  the  debt 

file  a  supple*  .     j   i        .  . 

mental  answer  against  the  estate,  and  afterwards  received  the  dividends. 

to  correct  an 


The  bill,  filed  by  one  of  the  cestuique  trusts^  originally 


important 
date. 

insisted  on  his  sought  the  recovery  of  her  share  of  the  dividends  only, 

discharge  and  it  proceeded,  erroneously,  on  the  supposition  that  the 

solvent  Act  in  Defendant  had  been  a  bankrupt,  and  obtained  his  certifi- 

1 835,  in  bar.  ^ate  in  England^  that  consequently  he  was  discharged  fix)m 

cause  was  in  his  liability  for  the  breach  of  trust,  and  was  answerable 

dU^c<iX5  ^^  ^°'y  ^^^  *^  dividends.    It  also  stated  that  the  Defendant 

that  the  dis-  had  taken  the  benefit  of  the  JSa5^  India  Insolvent  Debtors' 

charge  took 
place  in  1856. 
A  discharge 
in  1836  would 
be  a  good 
defence,  but 
the  discharge 

in  1835  would  the  insolvency,  and,  the  exception  being  allowed,  the 
not.    Permis-    piaintifi*  amended  her  bill,  stating  that  she  was  not  re- 
sident in  India  at  the  time  of  the  Defendant's  insolvency 
there,  and  insisting,  in  eifect,  that  in  consequence,  the 
Defendant  was  not  discharged  from  the  breach  of  trust. 


Act  inNovember  1 8S3.  The  Defendant  denied  the  bank- 
ruptcy, but  admitted  the  insolvency  as  stated.  The  Plain- 
tiff excepted  to  the  answer,  upon  the  ground  (amongst 
others)  that  the  Defendant  had  not  stated'  the  date  of 


sion  was  given 
to  file  a  sup- 
plemental 
answer  to 
correct  the 
date. 

A  Defend- 
ant asking 
leave  to  file  a 
supplemental 


In  the  further  answer,  the  Defendant,  after  stating 
that  the  Defendant  was,  at  or  about  the  time  in  the 
distrn^cUr^^^^  ^''^  mentioned,  duly  adjudged  insolvent  under  the  pro- 
visions of  the  several  acts  then  in  force  for  the  relief  of 
insolvent  debtors  in  the  East  Indies^  stated,  that  he,  the 
Defendant,  was  subsequently  to  the  month  of  August 
1834,  viz.  as  he  believed  in  the  month  of  April,  1835, 
duly  discharged,  according  to  the  provisions  of  such 

acts. 


the  terms  of 
the  answer  in- 
tended to  be 
filed. 
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acts,  as  in  his  former  answer  and  therein  mentioned. 
And  the  Defendant  insisted  on  the  benefit  of  the  statute, 
in  bar  of  the  claim  relating  to  the  breach  of  trust. 

After  the  cause  was  at  issue,  and  had  been  in  the 
paper  for  hearing,  the  Defendant  moved  for  liberty  to 
file  a  supplemental  answer,  for  more  correctly  stating 
the  date  of  the  Defendant's  discharge  under  the  Insolvent 
Act  in  IndiOf  which  was  stated  in  the  answer  to  be  in 
April  1835,  when,  in  fact,  it  was  in  1836. 

The  Defendant  made  an  affidavit  stating  that  he  only 
discovered  the  error  on  the  6th  of  December  last,  and 
that  when  he  put  in  his  answer  he  had  not  his  discharge 
to  refer  to,  nor  was  he  aware  of  the  date  thereof,  t>r  of 
the  period  of  filing  his  petition  until  the  6th  of  December. 

It  appeared  that  the  object  of  putting  in  the  supple- 
mental answer  was  this:  —  Under  the  9  G.4.  c.  73.  (a) 
the  East  India  Insolvent  Act  in  force  in  April  1835, 
the  Defendant  would  not  be  discharged  from  his  liability 
in  respect  to  the  breach  of  trust,  whereas,  under  the  4 
ii  5  JV.if.  c.  79.  (6),  the  act  in  force  in  1836,  the  De- 
fendant would  be  discharged,  although  the  Plaintiff  was 
then  resident  in  England. 

Mr.  Kindersley  and  Mr.  Tennant^  in  support  of  the 
motion. 

The  Defendant  ought  to  be  permitted  to  file  a  supple- 
mental answer,  in  order  that  the  facts  may  be  correctly 
stated.  The  Defendant  had  no  documents  to  refer  to 
at  the  time  he  put  in  his  answer,  and  was  compelled  to 
answer  forthwith,  to  the  best  of  his  belief,  which  turns 
out  to  have  been  erroneous  in  point  of  date.     It  would 

be 

(a)  Sect.  63.  {b)  Sect.  1. 
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be  a  great  injustice  to  bind  the  Defendant  by  an  in- 
nocent mistake,  which  the  Court,  in  another  form,  is  in 
the  constant  habit  of  relieving  against,  where  the  party 
comes  Without  delay. 


Mr.  Turner  and  Mr.  ToUerj  cotitrd. 

There  is  no  instance,  in  which  a  Defendant  has 
been  permitted  to  contradict  his  former  answer,  at  so 
late  a  stage,  the  cause  being  in  the  paper  for  bearing. 
The  Phiintiff  is  now  in  the  situation  to  obtain  a  decree 
against  the  Defendant  for  the  breach  of  trust,  and  if 
permission  be  given,  to  introduce  into  the  record 
now  made  up  a  most  important  fact,  the  effect  will 
be  to  destroy  the  Plaintiff's  right,  and  deprive  her  of 
the  benefit  of  the  Defendant's  admission.  Again  the 
Court  will  not  relieve,  where,  as  in  the  present  case, 
the  fact  was  within  the  power  of  the  Defendant,  and 
by  reasonable  enquiry  and  due  diligence,  might  have 
been  stated  in  the  former  answer. 

Mr.  Kindersleyi  in  reply. 


M^Dougal  V.  Punier  (a).    Curling  v.  Tie  Marquis  of 
Taamshend  (i).    Greenwood  v.  Aikinson  (c),   Livesey  v. 
Wilson {d)j    Bell  v.  Dtmmore(e\  were  cited;  and   see 
Sxmllow  V.  Day  {g%  and  Maddeford  v.  JusiwicL  (h) 

The  Master  of  the  Rolls. 

It  is  of  the  greatest  importance  that  parties  should 
be  kept  strictly  to  the  statements  sworn  to  by  therr 
answers. 

Here, 

(a)  4  Hun.  486.  {e)  7  Beav.  283. 

(*)  19  Vet.  628.  (g)  U  CoUy^  153. 

(c)  4  Sim.  54.  (h)  \\  Simonty  i!09. 
id)  I  Vet.  (J  B,  H9. 
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Here,  the  Derendant  states,  that  when  called  upon 
to  answer,  he  had  no  documents  to  assist  him,  and  that 
he  was  obliged  to  speak  from  memory.  He  stated  his 
discharge  to  have  been  in  April  1835,  and,  at  a  very  Gilmour, 
advanced  period  of  the  cause,  he  discovered  it  was  in 
1836.  He  states  he  had  nothing  to  guide  him  as  to 
this  date,  and  that  he  committed  an  error.  It  is  true 
tliat  he  might  have  had  the  means  of  knowing  this  fact, 
which  arose  out  of  an  adjudication  in  a  public  court, 
under  which  he  obtained  his  discharge,  and  it  appears 
that  the  applications  for  discharges  are  published  in  the 
London  Gazette.  But  this,  on  the  other  hand,  shews 
that  this  was  no  secret  matter  resting  in  the  De- 
fendant's own  breast,  and  nothing  exclusively  within 
his  powf  r. 

The  question  is,  am  I  to  allow  this  matter  to  be  cor- 
rected ?  I  think  I  must. 

I  am  sensible  of  the  great  inconvenience  which  may 
be  caused  to  the  PlaintiiF  by  this  indulgence,  and  for 
any  thing  I  know  to  the  contrary,  the  consequence  of 
changing  this  date  will  be,  to  oblige  the  Plaintiff  to 
withdraw  the  replication,  and  go  into  fresh  evidence,  and 
prove  a  number  of  circumstances  which  otherwise  would 
have«been  unnecessary.  That  may  be  very  inconvenient 
to  the  Plaintiff,  but,  on  the  other  hand,  if  the  Defend- 
ant is  right,  that  this  fact  has  been  erroneously  stated, 
and  that  the  correction  of  the  date  according  to  the  real 
truth,  will  alter  the  Defendant's  liability,  and  cause  a 
different  decree  to  be  made  from  that  which  would  be 
made  in  the  present  state  of  the  record,  the  Court  itself 
has,  DB  it  appears  to  me,  the  strongest  interest,  and  a 
plain  duty,  to  use  its  best  endeavours  to  ^escape  from 
the  chance  of  deciding  on  facts  which  are  false,  and 
making  a  decree  not  warranted  by  the  truth  of  the  case. 

This 
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This  is  not  a  case  like  M^Dougal  v«  Punier^  where,  at 
a  late  stage  of  the  cause^  a  party  attempted  to  set  up  an 
entirely  new  defence,  admitting,  all  the  while,  that  the 
facts  stated  in  his  first  answer  were  all  true.  Here  a 
party,  through  error,  has  incorrectly  stated  an  im- 
portant date.  I  think  I  must  give  leave  to  the  Defend- 
ant lo  file  a  supplemental  answer  to  correct  the  date 
upon  payment  of  costs. 


A  party  asking  leave  to  file  a  supplemental  answer, 
ought  distinctly  to  set  forth  the  terms  of  the  answer 
proposed  to  be  filed  (a),  and  here  the  Defendant  must 
be  strictly  confined  to  what  he  has  asked  by  his  notice 
of  motion. 


« 

(a)  Haslar  v.  HoUu^  2  Bettvan,  236.,  Smith  v.  Hartley^  5  Beawm^ 
452. 


NoTs.— This  case  was  affirmed  by  Lord  Lyndhurst,  L,  C, 
1  Phil.  522.  The  Defendant  afterwards  filed  a  supplemental  answer ; 
and  at  the  hearing  of  the  cause,  on  the  15th  of  February  1S45,  it 
was  admitted,  that  the  variation  of  the  date  introduced  a  good 
defence  against  all  claims  anterior  to  the  insolvency. 
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TAYLOR  V.  WYLD.  ^ov.  20. 25. 

THIS  cause  came  before  the  Court  upon  general  The  Court 
.  r        D  assumes  that 

demurrer  for  want  of  equity.  an  order  of 

an  English 
court  of  com- 

The  Plaintiff  and  the  Defendant,  Mr.  Tayl  r,  were  petent  juris- 
married  in  1830,  and  they  separated  in  1837.    In  1838,  pj-oc^ds  on  a 
the   Plaintiff,    Mrs.  Taylatj    commenced    proceedings  justfound- 
against  her  husband  in  the  Consistory  Court,  for  a  resti-  ^^^  enter  into 
tution  of  conju£cal  riirhts,  and  she  succeeded  in  that  ^?  consider- 

j  ©         -o   -^  3^,Qn  of  the 

Court  merits  of  it, 

upon  an  an- 
cillary pro- 

The  husband  thereupon  appealed  to  the  Court  of  ceeding  taken 
Arches,  which  Court,  in   June  1839,  allotted  to  the  the  parties  to 
Plaintiff  SOOL  a  year  for  her  alimony  dtiring  the  depend-  remove  fraud- 
ence  of  the  sutt.   In  June  1839,  the  decision  of  the  Con-  diments 
sistory   Court  was    affirmed,    whereupon   Mr.  Taylor  ?^?^j^.[^ 
appealed  to  the  Privy  Council,  and  the  Judicial  Com-  ecution  of  the 
mittee  having,  on  the  10th  of  February  1842,  reported  ^"^^  bill  was 
to  her  Majesty  that  the  sentence  ought  to  be  affirmed,  filed  for  relief 
and  the  principal  cause  retained,  &c.,  Her  Majesty,  by  ^ance  of  a 
an  order  of  council,  affirmed  the  same  accordingly.  real  estate, 

"  "^  made  fraud- 

ulently to 

Mr.  Taylor  resisted  the  payment  of  alimony  subse-  ^^^^^}  *  *®" 

•^  '^  ^  ^  questration  of 

quent  to  the  order  of  the  Privy  Council,  on  the  ground  the  Privy 
that  the  alimony  had  been  granted  during  the  depend^  that"^person ' 
ence  of  the  suit  only,  and  that  it  terminated  upon  the  alleged  to 
final  sentence,  but   the   Privy  Council  held   that   the  curredlnthe 
cause   was  a  depending  cause  until   Mr.  Taylor  had  frjiud,  and  to 
complied  with   the  order.     Several  monitions  issued,  standing  term 
some  by  a  single  surrogate,  for  payment  of  the  arrears  ^.®^  ^^"  *^ 
of  alimony,  from  time  to  time  due,  but  which  were  never  attend  the  in. 
obeyed,  arid  sequestrations  were  issued,  under  the  seal  properiy^made 
of  her  Majesty,  to  sequestrate  the  real  estates  of  the  &  party  to  the 

Defendant, 
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1841.  Defendanti  Mr.  Taylor^  who  had  gone  abroad  previous 
to  November  1843.  The  bill  alleged,  tliat  the  Defend- 
ant, Mr.  Taylor^  in  order  to  defeat  the  Plaintiff  of  her 
remedies  for  compelling  payment  of  the  alimony,  had, 
on  the  21st  of  October  1843,  made  a  fraudulent  and 
colourable  conveyance  of  his  real  estates  to  the  Defend- 
ant JVyld^  who  was  to  hold  them  for  his  benefit;  and 
with  the  same  object,  certain  outstanding  terms  in  the 
estates  had  been  conveyed  to  tiie  Defendant  LindOj  and 
that  when  the  sequestrators  went  upon  the  estates^  they 
were  informed  of  the  conveyance,  and  they  in  conse- 
queuce  returned  that  Mr.  Taylor  had  no  estates,  &c. 
which  they  could  collect.  On  the  SOth  oi  Jubf  1844, 
two  further  writs  of  sequestration  were  issued  by  the 
Privy  Council,  to  enforce  the  decrees  and  orders  for 
payment,  and  there  being  no  prospect  of  these  being 
obeyed,  this  bill  was  filed  by  Mrs.  Tm^  against  Mr. 
Taylor^  Mr.  Wyld^  and  Mr.  Lindo^  to  set  aside  the  in- 
dentures of  the  21st  of  October  1843,  as  fraudulent  and 
void,  and  that  the  Plaintiff  might,  in  equity,  have  the 
full  benefit  of  the  orders  and  sequestrations,  and  for  a 
receiver  and  injunction. 

To  this  bill  Mr.  Lindo  filed  a  general  demurrer  for 
want  of  equity. 

Mr.  Teed  and  Mr.  Faber,  in  support  oHhe  demurrer, 
referred  to  the  2  &  3  fF.  4.  r.  93.  (a),  the  3  &  4  W,  4. 
r.  41.  (6),  the  6  &  7  Vict.  c.  38.  (c),  and  the  7  &  8  Vict, 
c.  69.  {d\  and  to  2  Knapp  App'.  (e)j  and  insisted,  that 
under  the  authority  thereby  given  to  the  Judicial  Com- 
mittee and  their  surrogates,  the  monitions  and  seques- 
trations 

(a)  Sect.  2.  (d)  Sect.  12. 

\b)  Sect.  28.  \e)  Page  xxiiL 

(c)  Sect.  8. 
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trations  were  illegal  and  void,  and  that  this  Court  called 
upon  to  enforce  them,  ought  to  consider  their  validity. 
Secondly,  that  Lindo^  being  a  mere  trustee  of  a  term 
which  was  to  attend  the  inheritance,  was  not  properly 
made  a  party  to  the  suit,  {a) 

Mr.  KindersUt/f  Mr.  Turner^  and  Mr.  G.  L.  Russelly  in 
support  of  the  bill,  argued,  that  the  bill  was  founded  on 
the  principle  stated  in  Lord  Redesdale*$  Treatise  {b)^ 
that  **  Courts  of  Ek]uity  will  lend  their  aid  to  enforce 
the  judgments  of  courts  of  ordinary  jurisdiction ; "  and 
here,  by  collusion  and  fraud,  the  Plaintiff  had  been  de- 
prived of  the  benefit  of  the  orders  for  alimony.  That 
the  decrees,  orders,  and  processes  of  courts  of  competent 
jurisdiction,  could  not  be  questioned  in  other  courts  of 
die  country.  That  credit  must  be  given  to  their  validity, 
and  that  if  there  were  any  irregularity  in  the  proceedings^ 
application  should  be  made  to  the  judicial  committee 
for  the  purpose  of  correcting  them,  as  it  was  not  com-* 
petent  to  the  Court  to  sit  as  a  court  of  appeal  on  the 
proceedings  of  a  court  of  last  resort. 

As  to  Lindo  being  made  a  party,  they  insisted,  that 
upon  the  allegations  of  the  bill,  he  appeared  to  have 
mixed  himself  up  in  the  concoction  and  execution  of  the 
alleged  fraudulent  scheme  to  defeat  the  Plaintiff,  and 
that  he  had  properly  been  brought  before  the  Court  in 
respect  of  the  estate  vested  in  him,  in  order  that  the 
term  might  not  be  improperly  used  or  dealt  with,  so 
as  to  impede  the  Plaintiff  in  the  attainment  of  her  just 
rights^ 


1844. 


Mr.  Faber  in  reply. 


(a)  See  Brookes  y.  Burt,  1 
Bcavan^  lOS. 

Vol.  VIII.  M 


The 


(i)  Page  H« 
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The  Ma8tbr  of  the  Rolls,  after  stating  the  previous 
£Gicts  as  alleged  by  the  bill,  proceeded  as  follows :  — 
The  last  sequestration  issued  under  an  order  of  the 
judicial  committee  on  the  SOth  of  Jubf  1844,  and  it 
being  perfectly  clear  from  what  had  previously  taken 
place,  that  this  writ  of  sequestration  could  not  be  exe- 
cuted)  in  consequence  of  the  fraudulent  transfer  of  the 
estate,  obstacles  which  could  only  be  removed  by  the 
authority  of  this  Court,  the  present  bill  has  been  filed  for 
relief  in  that  respect.  The  principal  allegations  of  the 
Plainti£P  are  these, — *'  I  have  a  clear  right,  I  have  ob- 
tained a  final  judgment,  and  have  issued  process  thereon, 
but  I  am  unable  to  execute  that  process,  in  consequence 
of  the  fraudulent  acts  of  the  Defendants."  This  Court 
is  then  asked  by  the  Plaintifi^  in  the  exercise  of  its 
jurisdiction,  to  prevent  her  just  rights  being  defeated  by 
that  fraudulent  act  of  Mr.  Taylor.  Mr.  Taylor  and 
Mr.  Wyld  have  not  answered;  but  Mr.  lAndohas  filed 
this  general  demurrer,  and  in  support  of  it,  he  says, 
first,  that  every  order  and  every  step  taken  before  the 
judicial  committee  of  the  privy  council  is  illegal,  that 
they  were  wholly  incompetent,  and  had  no  authority 
to  do  any  one  of  the  acts  they  have  done,  in  short, 
that  the  matter  was  before  a  body  who  had  no  right  or 
jurisdiction  to  interfere  at  all ;  that  every  one  of  these 
orders  ought  to  be  treated  as  mere  nullities,  and  the 
processes  founded  on  them  as  mere  injuries  done  to  the 
persons  to  be  affected  by  them,  and  that,  in  this  Court, 
I  am  to  treat  them  as  nothing.  Mr.  Faber^  whose  dis- 
cretion has  certainly  not  led  him  to  that  extremity, 
says,  that  there  are  some  of  them  which  are  not  within 
the  jurisdiction  or  competency  of  the  privy  council,  and 
therefore,  the  whole  ought  to  be  treated  as  invalid.  I 
have  gone  through  the  several  acts  of  parliament,  though 
I  cannot  say  I  have  fully  read  them,  because  intimation 
has  been  given  me  of  an  act  of  parliament  which  had 

the 
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the  effect  to  render  valid  various  orders  which  were  con-  1844. 
sidered  to  be  doubtful  under  the  authority  of  former 
acts,  and)  beyond  all  doubt,  the  judicial  committee  of 
the  privy  council  has  now  jurisdiction  and  authority  to 
do  these  acts.  It  has  had  it  for  a  considerable  length  of 
time,  and  certainly  had  it  when  the  order  was  made 
which  is  now  sought  to  be  enforced,  and  when  the  last 
sequestration  was  issued. 

But  then  It  is  said,  that  these  orders  though  they 
might  lawfully  be  made  by  the  Judicial  Committee  of 
the  Ptivy  Council,  had  not,  in  fact,  a  lawful  founda- 
tion, for  they  proceeded  on  some  anterior  proceedings 
which  were  invalid.  It  has  really  been  supposed,  that 
the  Master  of  the  Rolls  sitting  here  has  authority  to  con- 
sider whether  an  order,  which  is  within  the  competency 
of  the  Judicial  Committee  of  the  Privy  Council  to 
make,  has  or  has  not  proceeded  on  a  valid  foundation. 
I  think  a  more  ridiculous  imputation  of  jurisdiction  to 
this  Court,  I  have  scarcely  ever  heard.  If,  in  a  cause  in 
which  the  Judicial  Committee  of  the  Privy  Council  is 
competent  to  make  an  order,  I  were  to  take  on  myself 
to  consider,  whether  that  Court  has  or  not  proceeded 
on  just  and  proper  grounds,  I  should,  in  fiict,  be 
making  this  Court  a  Court  of  Appeal  from  the  decision 
of  the  Judicial  Committee ;  that  Court  being  itself  not 
only  a  superior  Court,  but  one  of  ultimate  appeal. 

It  is  said  that  this  is  not  so,  because  in  any  Court 
and  particularly  in  this,  you  might  have  a  prohibition, 
and  that  there  are  authorities  in  this  country  which 
will  prohibit  any  Court  whatever,  from  proceeding  in  a 
matter  which  is  not  within  their  jurisdiction.  I  do  not 
mean  to  enter  into  any  discussion  at  all  on  that  subject, 
and  I  will  not  express  any  opinion  on  what  could  be 
done.     The  Court  of  Judicial  Committee  of  the  Privy 

M  2  Council 
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1844.  Council  is  not  merely  a  court  of  ultimate  appeal*  but 
it  is  a  Court,  which,  by  its  coBStkiitioo»  mighl«  id  oaoy 
instances  contemplated  by  the  acta  creating  it,  «serciae 
an  original  jurisdiction*  end  how  hr  the  exennse  of 
that  original  jurisdiction  might  or  might  not  bring  into 
any  other  court,  the  coOBideimtbn  whether  they  are 
exceeding  the  limits  they  oi^t  to  exercise,  I  will  not 
express  an  opinion,  nor  is  it  necessary  for  me  to  <fo  ao 
in  this  case,  because  the  Plaintiff  is  now  endeaiponr- 
ing  to  enforce  process  founded  npon  orden,  which  it 
is  clear,  the  Judicial  .Committee  had  jurisdictbn  and 
authori^  to  make*  That  being  so,  it  is  entirely  ont 
of  the  competency  of  this  Court  to  considuv  whether 
these  orders  were  made  on  a  coosideratioa  whidi  could 
be  in  all  respects  justified*  I  am  bound  to  preBume* 
that  the  order  was  made  on  a  proper  eonsidervcim  of 
the  rights  of  die  parties ;  and  it  bemg  within  ifaeoim^ 
petency  of  the  Court  to  make  sacfa  an'  order*  I  will  net 
enquire  into  the  merits  of  it*  stiil  less  will  I  do  ao  mi  a 
demurrer  to  this  bill*  which  repeats*  again  and  again, 
that  these  orders  were  dtdjf  made  and  the  processea 
duly  issued  according  to  law. 

I  was  surprised  to  find  the  Court  asked,  on  a  de« 
mnrrer  to  such  a  bill  as  this*  to  assume  that  the  ordera 
of  one  of  the  highest  Courts  in  the  Kingdom  are  to  be 
treated  in  all  respects  as  nullities*  and  to  hear  the  facility 
with  which  it  is  supposed  that  orders  of  such  a  court 
can  be  called  into  question.  The  constitution*  no  doubt* 
has  provided  means*  whereby*  on  a  proper  occasion,  in 
a  proper  place*  and  by  a  proper  proceeding,  any  one 
who  is  aggrieved  by  the  order  of  any  Court*  or  by  the 
authority  of  any  person  whatever  exercising  jurisdiction 
in  any  court  however  high*  may  obtain  redress  against 
injury ;  but  redress  against  the  orders  of  such  a  Court 
as  the  Judicial  Committee  of  the  Privy  Council*  cannot 

be 
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lie<>btaincd  here)  bj  merely  alleging^  wiihout  any  proof 
or  eolour,  that  the  orders  are  made  without  authority, 
and  are  altogether  null  and  toidf  and  illegal. 

The  other  ground  argued  is,  that  Mr.  Undo  is  a 
mere  i^^nt^  cr  is  a  mere  person  having  a  dry  legal 
estate  Tested  in  him  in  trust  to  attend  the  inheritance. 
The  legal  estate,  as  I  nndevstand  the  statement  in  this 
bill^  is  in  Mr«  Unioi,  in  trust  fbr  the  inheritance  which 
ia  in  Mr.  WyUL    And  Mr«  Undo  and  Mr.  Wt/ld  are  con* 
tnvinjg  with  Taytoi-^  by  these  fraudulent  means,  to  evade 
the  Plaintiff's  just  claim,  acting,  as  appeara  in  this  bill, 
in  theif  mixed  characters  of  agents  and  persons  having 
the  legal  estate^  and  ibis  legal  estate  may  be  and  has 
•beeo  empkiyed  by  them  to  defeat  the  just  rights  of  the 
Flaiatif.    It  is  not  necessary  to  allege  that  he  threatens 
sa  to-  ufee  il«  >  I .  ihink  that  the  second  ground  of  de- 
-mmrer  fails,  and  J  must  therefore  overrule  this  de- 
mnifer«  • 

Demurrer  over-ruled. 
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Jim.  85.  PEMBERTON  v.  LAN6MORE. 

Whether  a  Itf  R*  ROGERS  moved,  under  the  SSd  and  34th 

SmilTd  ^^  Orders  of  the  26th  of  Jugusi  1841(a),  for  an 

'  can  be  pro-  order  for  leave  to  make  an  entry  of  the  service  of  a 

by  service  of  copy  of  a  bill  of  revivor  filed  to  bring  the  husband 

copy  bUl.  ^f  ^  married  Plaintiff  before  the  Court.      The  aflBdavit 

Qwtre, 

in  support  of  the  application  stated,  ''  that  the  depo- 
nent had  served  the  Defendant  WiUiam  Nunn^  the 
guardian  of «/.  Nunn  a  person  of  unsound  mind,  as- 
signed under  a  commission  issuing  out  of  this  Court  to 
put  in  the  answer  of  the  said  James  Nurm,  to  the  Plain- 
tiff's original  bill,  with  a  copy  of  a  bill  of  revivor  and 
supplement,  which  did  not  pray  any  subpoena  or  an  ac- 
count, &c.'' 

The  Master  of  the  Rolls. 

Have  these  Orders  ever  been  applied  to  persons  of 
unsound  mind  ?  It  makes  a  material  difference,  that 
the  party  you  propose  to  bind  by  all  the  proceedings, 
is  a  person  of  unsound  mind.  The  only  exception 
contained  in  the  General  Order  is,  certainly,  that  of 
infants,  but  I  do  not  see  how  the  case  of  a  party  un- 
conscious of  what  is  going  on,  is  to  be  distinguished. 
You  have  no  answer  or  traversing  note ;  but  you  seek 
to  bind  him  by  all  the  proceedings  in  the  cause  in  the 
same  manner  as  if  he  had  appeared,  and  answered  the 
bill. 

Mr.  Rogers  withdrew  his  application. 

(a)  Ord.  Can,  171. 
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GIBSON  V.  CHAYTERS.  Jun.  \e. 


R.  BATE  moved  to  make  absolute  an  order  nssf,  Defendant 
^      ,.      1  .  .  .       ^.  moved  for  an 

for  dissolviDg  an  injunction.  order  absolute 

to  dissolve  a 

,         I'Tfci*     •«•!     common  in- 
Mr.  c/.  Anderson^  contra^  stated  that  the  Fiamtitt  s  junction,  the 

solicitor  had,  down  to  the  present  time,  been  unable  to  ^^*|,"JjJ[  y^ 
obtain  from  the  Record  and  Writ  Clerk's  Office,  any  to  get  an 
office  copy  of  the  answer,  and  therefore  had  had  no  ^he^^answCT  ^ 
opportunity  of  filing  exceptions  thereto.     He  submitted  time  was 
that  the  Plaintiff  ought  to  have  an  opportunity  of  con-  piaintiffto  de- 

siderinff  whether  he  would  shew  exceptions  or  merits  termine 

^  ^  whether  he 

as  cause.  would  shew 

merits  or  ex« 
ceptions  as 
Mr.  Bate  cited  Stanley  v.  Bond  (a),  to  shew  that  such  cause. 

an  indulgence  could  not  be  given. 

The  Master  of  the  Rolls  said,  he  would  make  en« 
quiry  into  the  matter. 


On  a  subsequent  day. 

The  Master  of  the  Rolls,  (as  I  have  been  m- 
formed,)  after  referring  to  the  modern  practice  of  moving 
orders  of  course  on  other  than  seal  days,  said,  he  thought 
it  reasonable,  in  this  instance,  that  the  Plaintiff  should 
have  an  opportunity  of  determining  whether  he  would 
shew  merits  or  exceptions  as  cause. 

{a)  5  Beavan,  1 75* 
Jlf  4 


A  / 
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j;„*\l  E^parie  JOLLIPFE. 

t 

A  sum  of  riiHE  petiiionens  in  this  case  were  the  two  8Qr?iving 

standing  in  "*'    execiitors  of  Maty  Huatf  late  of  Qneeu's  Sqtmre^ 

iertaTrill!  ''^*  BtisioU  who  died  on  the  4th  of  October  1806,  having 

Mfhichherex-  made  a  will  dated  the  28d  of  August  1797,  and  two 

fooked,  and"  codicils  dated  respectively  tiie  S%th  of  Janrnry  ISOSy 

the  dividends  ^pji  2jth  ot  MatxA  1804,  which  Were  duly  proved  by 

remaining  un-  \ 

claimed,  the      the  petitioners  and  Wilaam  Bia^ss^  smee«peased> 

stock  was 
transferred  to 

the  National  Maty  HunU  &t  the  tilne  of  her^death,  was  cmtitled  t» 
iioner?"^'""  three  sums  of  stock,  vh-,  the  aum  of  SSOi  9^  Sd. 
Afterwards,  navy  5  per  cent,  annuttiesy  the  sum  tif  ISIOL  conscfli- 
procured  a  dated  S  per  cent.  anouitSes,  and  the  aiun-of  S45GJL  5i.  M, 
probate  in  the  3^  p^  ^^nt.  reduced  aloniiitiea. 

name  of  r.  "^ 

Hunty  of  a 

forged  will  of       jjjQ  executors  procured  the  two  sums  of  886/.  9^.  5A 

the  testatrix,  ^ 

and  obtained  navy  5  per  cent*  annuities,  juid  8456/.  ti*  Sd.  9  per 
lic'id" \hat  the  ^^°^  rednced  annuities,  to  be  transferred  into  their 
probate  did      o^n  names ;  but  the  petitioners  stated,  that;  althowl/ 

not  authonze      _  ^^,  ».  i»^  .. 

a  payment  to  the  sum  of  1210/.  consolidated  8  per  cent,  annuities  was, 
Sandert^  and     -     f^^^    standine  in  the  name  of  Mtiry  Hunt  at  the 

thnt  a  party  • 

giving  faith  to  time  of  her  death,  ner  executors  were  not  aware  of 

wal.  bmmTto  ^'*    ^^  "®^  appeared,  that  the  dividends  of  the  satne 

see  that  the  stock  were,  from  the  time  of  her  death  nntil  the  year 

uTg^under  it  1880^  received  under  a  power  of  attbrney  which  Mmy 

was  a  real  fj^i  ^gj  executed  to  the  partners  in  the  firm  of  Pres» 

Under  the  cott,  Grote  &  Co.  in  London^  who,  from  time  to  time, 

above  cir-  remitted  the  dividends  when  received  to  Messrs.  TundhL 

cumstances,  a  a        ^ 

transfer  from    JEItoi  &  Co.,  or  their  successors  in  bnsinessy  as  they 

the  aggregate  .    jj^ 

fund  in  the  *"*" 

name  of  the  .  '    • 

commissioners  was  ordered  to  be  made  to  the  real  executor. 
Costs  out  of  the  fund. 
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had  been  accustomed  to  do  in  the  lifetime  of  Mary       1844. 
Htmt.     Messrs.  Tyfidal,  EUon  &  Co.,    and   Baillie^     ^^^^"^ 
Ames  &  Co.  their  successors,  received  such  dividends,     Jollipfr. 
but  gave  no  notice  thereof  to  the  executors  of  Mary 
Hunt.     In  the  year   18S0,  the  only  survivor  of  the 
persons  named   in  the  power  of  attorney  died,  the 
dividends  of  the  1210/.  consolidated   3  per  cent,  an- 
nuities were  no  longer  received,  and  on  the  5th  day 
of  January  in  the  year  1840,  no  claim  having  been 
made  for  dividends  subsequent  to  the  5th  of  January 
1890,  the  sum  of  stock  was  transferred  to  the  account 
of  the  CommissioDers  for  the  Reduction  of  the  Na- 
tional Debt,  by  the  Chief  Accountant  of  the  Governor 
and  Company  of  the  Bank  of  England.    The  surviv- 
ing executors  having  afterwards  discovered  the  facts 
in  the  month  ofjwte  last,  requested  the  Bank  of  Eng* 
land  to  retransfer  the  same  stock  to  them,  when  they 
were  informed,  that  the  same  had,  some  time  before, 
(f.^.  on  the  Slst  day  of  May  1842,)  been  transferred, 
or  as  was  said,  retransierred  to  Thomas  Huntj  as  the 
executor  of  Maiy  Hunt,  and  that  the  arrears  of  divi* 
denda  had  been  paid  to  him  on  the  next  following  day. 
A  retransfer  to  the  petitioners  was,  under  these  circum- 
stances, refused  by  the  Bank  of  England,  and  there- 
upon, this  petition  was  presented,  praying  that  the 
Commissioners  for  the  Reduction  of  the  National  Debt 
might  be  ordered  to  transfer  the  same  stock  to  the  pe- 
titioners^ and  to  pay  to  the  petitioners  the  amount  of 
dividends  accrued  due  thereon  since  the  5th  of  January 
1820. 

Upon  the  evidence  it  appeared,  clearly,  that  the 
stock  in  question  was  really  the  property  of  Mary  Hunt 
of  Queenfs  Square^  Brhiol^  the  testatrix  of  the  peti- 
tioners, at  the  time  of  her  death.  That  the  petitioners, 
as  her  legal  oersonal  representatives,  were  entitled  to 

have 
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1844.        have  the  same  transferred,  and  might,  on  ^>plication, 

E^^^rte  ^^^  ^^  ^®  ^^^  transferred  into  their  names,  not 
JoLUPPB.  only  at  anytime  before  the  5th  day  oi January  1840, 
when  the  stock  was  transferred  to  the  account  of  the 
Commissioners  for  the  Reduction  of  the  National  Debt, 
but  at  any  time  before  the  transfer  or  alleged  retransfer 
to  Thomas  Hunt. 

It  further  appeared,  that  some  time  in  the  year  1849, 
a  paper  writing,  purporting  to  be  the  will  of  Mary 
Hunti  in  the  writing  described  as  Mary  Hunt  widow, 
formerly  of  Bristol^  afterwards  of  Baih^  but  now  of 
Spring  Sireett  London^  was  forged,  and  represented  to 
be  the  will  of  Mary  Hunt  to  whom  the  stock  in  ques- 
tion  had  belonged,  and  it  was,  in  such  forged  and  pre* 
tended  will,  which  purported  to  bear  date  the  14th  of 
December  1829,  recited,  that  the  pretended  testatrix 
was  possessed  of  about  1210/.  in  the  S  per  cent*  conso* 
lidated  annuities  in  the  Bank  of  England^  and  the  same 
stock  was,  in  such  pretended  will,  purported  to  be  be- 
queathed to  Thomas  Hunt,  who  was  named  as  executor 
in  the  same  pretended  will. 

It  appeared  further,  that  one  William  Sanders^  by 
fraud  and  perjury,  and  representing  himself  to  be 
Thomas  Hunt^  procured  probate  of  the  forged  will  to 
be  granted  to  him  in  the  name  of  Thomas  Hunt^  and 
afterwards,  under  authority  of  the  probate,  and  stUl 
falsely  representing  himself  to  be  Thomas  Huntj  pro- 
cured the  1210/.  consolidated  3/.  per  cent,  annuities  to 
be  transferred  to  him,  and  the  dividends  accrued  to  be 
paid  to  him. 

The  petitioners  relied  on  the  56  G.  8.  c.  60.,  for  a 
retransfer  of  the  fund  and  the  dividends  since  1880. 


By 
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By  this  act,^  public  stock,  whereof  the  dividends  have        18i4. 
remained  unclaimed  for  ten  years,  is  to  be  transferred     ^f^^^V^ 
to  the  National  Debt  Commissioners*  (a)    The  divi-     Joluffb. 
dends  of  such  stock  are  to  be  invested,  and  held  for 
the  public,  subject  to  the  claims  of  the  parties  enti- 
tled, (i)      The    Bank  if  satisfied,   or    otherwise  the 
Court  of  Chancery,   may  order  a  retransfer  to  any 
person  who  shall  shew  his  right  and  title  thereto,  (c) 
The  act  then  indemnifies  the  Bank  in  respect  of  any 
transfer    from    the    account   of  the    Commissioners; 
and  provides,  that  in  case  any  such  stock  shall,  after 
tiie    transfer,   be  claimed    by  any  other  person,  the 
Bank   shall  not    be  answerable,  *^but  such   new  or 
other  claimant    shall  have  his   recourse    against  the 
person  to  whom  such  transfer,  &c.    shall   have  been 
made."  (d)    And  it  lastly  provides,  that  if  such  new 
claimant  shall  have  established  his  right  to  such  stock 
erroneously  transferred,  and  shall  not  be  able  to  obtain 
the  transfer  from  such  first  claimant,  then,  this  Court 
is  authorised  to  order  the  Commissioners  to  transfer  to 
such  new  claimant,  such  sums  in  stock ;  which  transfer 
is  to  be  made  '*  from  stock  transferred  into  the  names  of 
the  said  Commissioners  under  or  by  virtue  of  this  act."  {e) 

Mr.  Kinderdejf  and  Mr.  Heiheringtan^  in  support  of 
the  petition,  contended,  that  the  evidence  clearly  shewed 
that  the  stock  belonged  to  the  petitioners,  and  had  been 
wrongfully  transferred,  and  that  it  was  evident  that  they 
could  not  obtain  a  retransfer  from  Sanders^  who  was  a 
ttansported  felon ;  that  consequently,  under  the  seventh 
section  of  the  act  they  were  entitled  to  have  the 
amount  made  good  out  of  the  common  fund  standing 
in  the  name  of  the  Commissioners  for  the  Reduction 
of  the  National  Debt. 

Mr.  Twiss 

(a)  Sect.  9.  {d)  Sect.  6. 

\b)  Sect.  4.  \e)  Sect  7. 

(c)  Sect.  5. 
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IBMa  ^^'  Tiohs  and  Mr.  Wrayi  eonirA,  admitted  ibat  the 

^'^'^^^^     p^tStfoners  coiild  ttot  obtain  a  retransfer  from  Sanders^ 

JoLLiFFK.     and  argued  that  the  cotistmction  of  the  act  was  this :  -^ 

that  the  Commissioners  were  only  liable  to  indemnify  a 

claimant  out  of  the  aggregate  fund,  in  those  cases  in 

« 

which  the  Bank  would  be  liable^  in  case  the  fund  had  not 
been  tiy  them  transferred  to  the  Commissioners,  bat 
directly  to  a  party  cTaiming  nnder  a  fraqdulent  probate. 
That  if  that  were  so,  no  claim  could  be  sustained  under 
circumstances  like  the  present,  where  the  transfer  bad 

* 

been  made  to  a  party  armed  with  the  probate  issuing  out 
of  a  competent  Court,  the  authoity  of  which  could  not  be 
resisted.  Thus  in  Allen  r.  Dundas{d)  it  was  held,  that 
payment  of  money  to  an  executor  who  had  obtained 
probate  of  a  forged  will,  wins  a  discharge  to  the  debtor 
of  the  intestate,  notwithstanding  the  probate  was  after- 
wards declared  null,  and  administration  granted  to  the 
hites-tate^s  neset  of  kin,  and  that  a  probate^  as  long  as 
it  remains  unrepealed,  cannot  be  impeached  in  the 
temporal  Courts.  In  Dighy  v.  Wray  (ft),  the  Court 
said,  ^  If  a  debtor  pay.  moneys  on  a  judgment  and 
execution,  to  one  who  is  executor  defacio^  having  a 
probate  under  the  seal  of  a  Prerogative  Court,  he  shall 
never  be  forced  to  pay  it  again*"  Again  in  WooUej/  v. 
Clark  (r),  A  case  wiiere  A^  took  out  administration 
under  a  will  by  which  he  was  appointed  executor, 
there  being  ^  subsequent  will^  Bat  J*  sakl,  *^  Here  the 
first  probate  was  irregularly  obtained  The  party  who 
obtained  that  probate,  therefore^  was  not  justified  in 
seNing  the  goods;  but «  ereditcn*,  who  paid  him  a  debt 
while  the  letters  of  administration  were  unrepealedi 
would  be  protect^d.^ 

Secondly, 

(a)  3  Tenm  P.  125.  (c)  5  Barn.  ^  Aid.  *344 

(b)  3  Bac,  Ab.  Eitwi,  IS. 
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Secondly,  The  petitioners,  by  reason  of  their  laches 
and  ntgl^^ce)  have  caused  the  loss,  aod  han^e  dfsen* 
titled  themselves  to  any  remedy  under  th^  atatute* 
Thirdly,  They  must  pay  the  costs  of  all  parties  of  the 
application.    In  rt  HoUantU  (a) 

Mr«  KindenUy  in  reply^  admitted^  that  in  th^  ab- 
sence of  special  civcumstaaces,  the  costs  were  payable 
out  of  the  fund  recovered.  He  argued  that  the  £o« 
clesiastical  Court  bad  no  jurisdiction  or  power  tp 
grant  a  second  probate^  of  the  estate  of  the  sao^e  partyi 
until  the  first  had  been  recalled.  That  bere^  the 
second  probate  was  to  a  different  persoD»  namely,  lo 
MttnfHm^9  of  Spring  Sireeit  .London^  and  gav^  au- 
thority o»ly  to  Thomat  HurU%  aod  that  tb^e^re^  it 
could  not  justify  a  transfer  to  WUUam  Sanders. 

M  to  the  alleged  laches^  he  argued  tbat  the  ^e)^y 
waa  quite  accidentaJy  and  arose  through  no  nej^ligenc^it 
besides  whicht  there. was  nothing  in  the  act  to  destroy 
the  petitionera'  right. 


IMMMMVi 


The  Masteb  of  the  Rous, 

Under  the  circumstances  which  plainly  appear,  I 
cannot  do  otlierwise,  than  conaider  this  as  a  case  in 
which  the  Oovernbr  and  Con^NU1y  of  the  Bank  of 
Ett^and  have  made  an  erfoneous  transfer  and  payment^ 
and  that  the  petitioners^  as  new  clajnienta  wMbin  the 
meaning  of  the  act  (A),  have  established  tbei(  r^t.lo 
the  stock  and  dividends  in  questHin#  and  also,  as  a  case, 
in  which  the  petitioners  are  not  able  to  obtairi  treuiCer 
and  payment  from  the  first  claimant^  lo  whoei  tbf  lltovk: 
and  dividends  were  erroneously  transferred  and  paid, 

and 

(a)  1  P^illfn^^l^*  (t)  56  Geo,  5^  t\  6Q.  ' 


AfkiHe 


n    ". 


y*  )    < 


1S45» 
Jan.  lU 
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1845.  and  the  question  is,  whether  the  petitioners  are  entitled 
E^^  ^^  '^®  relief  they  ask  under  the  seventh  section  of 
JoLLiFPi.      the  act. 

It  was  suggested,  that  the  act  does  not  intend,  that  the 
commissioners  are  to  make  good  the  loss  in  all  cases  in 
which  the  Bank  of  England  may  have  been  deceived. 
There  are,  it  is  said,  cases,  in  which  the  Bank  of  Eng^ 
landj  before  a  transfer  to  the  account  of  the  Commis^ 
sioners  for  the  Reduction  of  the  National  Debt,  by  fraud 
and  deception,  have  been  induced  to  make  an  erroneous 
transfer  from  the  name  of  a  party  without  being  per- 
sonally responsible,  as  in  the  case  of  a  person  appear- 
ing by  probate  to  be  legal  personal  representative  of 
such  party,  and  in  such  a  case,  it  is  argued,  that  the 
Commissioners  are  not  liable  to  make  good  the  loss  after 
a  transfer  has  been  made  to  them,  and  the  cases  of 
Allen  V.  Dundas{a),  and  Digby  y.  Wray(b)  were  cited, 
for  the  purpose  of  shewing  what  may  be  done  in  the 
Cases  of  persons  appearing  by  probate  to  be  executors, 
though  not  justly  entitled  to  be  so.  It  is  not,  I  think, 
necessary,  in  this  case,  to  consider  whether  the  Com* 
missioners,  after  transfer  to  them,  would  have  been 
entitled  to  a  defence,  which  might  have  been  available 
to  the  Bank  of  England  before  such  transfer.  What- 
ever authority  there  might  have  been  to  transfer  to 
Thomas  Himt^  if  a  real  person  named  in  a  pretended 
will  of  which  probate  had  been  granted  to  him,  there 
was  no  authority  to  consider  William  Sanders^  pretend- 
ing to  be  Thomas  Hunt^  as  the  person  to  whom  the 
probate  was  granted.  The  fraud  and  deception  prac- 
tised on  the  Court  of  probate,  could  not  give  to  William 
Sanders  the  right  to  be  treated  as  Thomas  Hunt  any- 
where else,  and  could  not  entitle  any  third  party  to  deal 

with 

(a)  S  Term  R.  1S5.  {b)  5  Bac.  Abr.  51, 
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with  him  as  if  he  were  Thomas  Hunt  to  whom  the  pro*        1845. 
bate  was  granted. 


Ejtparie 

JOLLIFFX*. 


To  say  nothing  of  the  want  of  identity  between  Mary 
Hunt  of  Bristol^  who  died  in  ISO69  and  Maty  Hunt, 
formerly  of  Bristol,  afterwards  of  Bath,  and  now  of 
Spring  Street,  London,  and  who  died  in  1829,  the  pro- 
bate was  granted  to  JTiomas  Hunt,  and  could  authorise 
payment  to  Thomas  Hunt  alone ;  and  although  William 
Sanders,  by  frauds  prevailed  upon  the  Court  of  Probate 
to  treat  him  as  Thomas  Hunt,  I  do  not  think  that  it  was 
the  less  incumbent  on  any  party  giving  faith  to  the  pro- 
bate, to  see  that  the  person  claiming  under  it  was  a  real 
Thomas  Hunt. 

It  is  then  suggested,  that  there  has  been  so  much 
laches,  on  the  part  of  the  petitioners,  that  they  ought 
to  have  no  relief. 

It  must  be  admitted,  that  in  this  case,  as  indeed  in 
almost  every  case  of  relief  sought  under  the  act,  there 
has  been  considerable  laches.  It  is  very  probable,  that 
by  a  more  diligent  search  among  the  papers  of  the  de- 
ceased, soon  after  her  death,  or  a  more  diligent  enquiry 
as  to  the  receipts  of  her  agents  the  bankers  at  Bristol, 
or  as  to  the  stock  standing  in  the  name  of  the  testatrix 
at  the  time  when  the  transfer  of  the  other  funds  was  re- 
quired, the  existence  of  the  stock  in  question  might 
have  been  discovered  at  an  earlier  petiod.  The  mode 
in  which  the  Bristol  bankers  kept  their  accounts  relat- 
ing to  the  testatrix's  stock  and  dividends,  was  well  cal- 
culated to  mislead  themselves,  and  the  information  they 
gave  to  the  executors,  gave  them  no  reason  to  suppose, 
that  the  testatrix  was  possessed  of  the  stock  in  question, 
and  their  seeming  neglect  is  thus,  in  some  measure,  ac- 
counted for.     But  the  statute  does  not  provide,  that 

persons 
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1845.  persons  who  have  clearly  made  out  their  title»  shall  for- 
^"^^V  feit  that  right,  by  reason  of  any  past  laches ;  and  what- 
JoLLiFFB.  ever  may  be  the  inconveniencei  and  it  is  alleged  that 
eventually  some  inconvenience  may  nrisci  from  ordering 
the  Commissioners  to  make  a  transfer  and  payment 
from  other  stock  and  dividends  in  their  hands,  under 
the  act,  it  is  clearly  directed  that  such  transfer  and 
payment  may  be  ordered  to  be  made. 

I  am  of  opinion  that  the  petitioners  are  entitled  to 
the  order  they  pray,  except  as  to  the  costs,  the  whole  of 
which  must  be  paid  out  of  the  fund  recovered. 
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BOURNE  V.  MOLE.  Jan.  n. 

nnHE  trusts  of  a  sum  of  money  were,  to  invest  it  on  Two  tnirtees 
'''  good  security  at  interest  in  the  names  of  the  tnis-  rised  to  in?ett 
tees,  of  whom  there  were  two  surviving.  The  Defend-  |™th^^name8 
ant  Mokf  one  of  the  trustees,  alone  received  a  sum  of  "  on  pood 
1 500Lf  part  of  the  trust  funds,  and  he  invested  it,  in  his  trustee  i'mpro- 
own  name,  on  a  mortgage  of  leasehold  property,  of  perly  invested 
which  he  was  the  lessor.     He  had  let  the  property  to   mortgage  of 

one  Cooke^  who  was  bound  by  covenant  to  lay  out  1500/.  Jw^seholda,  m 
'  ^  -^  ^       ^  hw  own  name, 

on  it,  and  he  lent  the  money  in  order  that  it  might  be  tlie  other  had 
so  laid  out.     Cooke  afterwards  became  insolvent,   and  actanytonger. 

the  property  proved   to   be  of  insufficient  value.     A  The  security 

f      •       t  1  1  •,«-«-.     realised  215/, 

motion  bavmg  been  made  upon  the  answer,  m  184S,  to  ^Qiy.    fbe 

pay  the  amount  into  court,  it  was  referred  to  the  Master,  trustee  was, 
,  on  motion^ 

to  enquire  whether  any  and  what  proceedings  should  be  ordered  to 
taken  to  call  in  the  1500/.    In  consequence  of  this  re-  ^g-^ng®  jjj[^ 
ference,  the  property  was  sold,  and  produced  2 15/.  only.  Court. 

Mr.  RaupeU  and  Mr.  Rogers  now  moved  that  the  De- 
fendant might  pay  the  difference,  namely,  1285/.,  into 
Court.    They  cited  Wyait  v.  Sharratt.  (a) 

Mr.  Turner  and  Mr.  Cockerellj  contra. 

The  Defendant  invested  the  money  according  to  the 
trusts  of  the  deed,  the  other  trustee  had  given  notice 
that  he  would  no  longer  act.  This  is  not  so  clear  a 
breach  of  trust  that  the  Court  will,  on  motion,  so  deter- 
mine it  and  order  the  money  into  Court.  It  is  a  ques- 
tion to  be  decided  at  the  hearing.    We  have  an  affidavit 

shewing 

(a)  3  Beavan^  498,  and  see  Hinde  v.  Bldke^  4  Beavan,  597. 

Vol.  VIII.  N 
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1845.       shewing  that  the  property  was  an  adequate  security  at 
the  time  of  the  investment 

7^  Master  cf  tiie  Rolls. 

The  aflSdavit  cannot  be  used  on  the  question  of  right, 
but  merely  on  the  question  of  indulgence.  Ton  admit 
this  to  be  trust  money,  it  is  for  the  Defendant  to  shew 
that  it  was  properly  disposed  o£  (a) 

Mr.  RoupeUj  in  reply. 

Tfie  Master  of  the  Rolls. 

The  question  is,  whether  the  Plaintiff  is  now  to  have 
the  security  of  the  money  being  brought  into  Court. 
Without  determining  any  question  as  to  the  breach  of 
trust,  or  giving  any  opinion,  on  what  will  ultimately  be 
done,  I  think  this  money  must  be  paid  into  Court 

There  were  two  trustees  of  a  fund,  of  which  1500/. 
was  in  the  hands  of  one  trustee,  the  other  trustee  had 
given  notice  that  he  would  no  longer  act  Whereupon 
the  sum  is  invested  in  the  name  of  one  on  mortgage  of 
leaseholds.  When  the  motion  was  formerly  made  to 
pay  this  sum  into  Court,  an  opportunity  was  given  to 
realize  the  mortgage.  I  can  have  no  doubt  this  was 
done  by  way  of  indulgence  to  the  Defendant.  The 
property  has  produced  215/.  only.  The  defence  is,  that 
the  Defendant  had  a  right  so  to  invest  this  money ;  but 
am  I,  on  this  occasion,  to  determine  the  point  in  favour 
of  the  Defendant,  and  run  the  risk  of  losing  the  money. 
I  think  not.  The  money  must  be  brought  into  Court 
without  prejudice. 

(a)  See  Meyer  v.  Jdontriou,  S  Beavan,  146. 


CASES  IN  CHANCERY.  179 

1845. 


The  ATTORNEY-GENERAL  v.  LEWIS.  J^  h- 

^T^IS  was  a  charity  cause,  in  which  the  Attorney-  In  the  long 

General  sued  without  a  relator,  and  by  the  decree^  ^hen  a  matter 
the  Defendant  Lewis  was  ordered  to  pay  the  costs  of  Pfcwes,  the 
the  information,  both  of  the  Attorney-General  and  of  sometimes 

the  trustees  of  the  charity.  **^®.  ^^f  -. 

^  original  am- 

davits  into  its^ 

The  cause  coming  on  for  further  directions,  a  peti*  ^ct  on^iiem 
tion  was  presented  by  the  Attorney-General,  stating,  as  if  they  had 
that  Lewis  had  become  insolvent  and  unable  to  pay  the  i,ut  when  the 
costs,  and  askinff  that  the  costs  of  the  Attorney-General  Court  is  sitting, 

^  "^  office  copies , 

and  of  the  trustees  might  be  paid,  by  the  trustees,  out  of  alone  can  be 

the  charity  property.    An  affidavit  was  made  in  support  ^^^^  jy^ 

of  the  petition,  but  which  had  not  been  filed.  fendant  in  a 

charity  in- 
formation 

Mr.  Bbmi  in  support  of  the  petition.  who  had  been 

'^^  *^  ordered  to 

pay  the  costs 

7^e  Master  of  the  Rolls  said  he  could  not  receive  of  the  At- 

tomey-Ge- 
the  affidavit  in  evidence  (a),  as  there  was  no  office  copy,  neral,  and  of  • 

That  sometimes  in  the  vacation  when  matters  pressed,  ^**|^gj,t*^g^| 

he  had  taken  affidavits  into  his  own  hands,  and  then  unable  to  pay, 

considered  them  as  filed,  but  when  the  G>urt  was  sit-  ^^^^  oniered 

ting,  there  was  no  reason  for  departing  from  the  general  to  be  paid  out 

rules  of  the  Court*  l*.*f  c  an  y 


estate. 


The  matter  stood  over. 


The 

(a)  See  Jaekion  v.  Cawdy,      Sanders*  Orders^  ISS.  168.  170. 
10  Sim. 526,  Darley  v.  Niekoiton,      261 .  294. 
1  [Dr.  ^   War.  p.  70.»  and   1 

N2 
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1845.  The  affidavits  having  been  filed,  on  a  subsequent  day. 


The 

Attorket* 

General 

Lewis. 


The  Master  of  the  Rolls,  being  satisfied  of  the  troth 
of  the  allegations  contained  in  the  petitioui  made  the 
order. 


Feb.  21. 87. 


BOSCHETTI  V.  POWER. 


A  Plaintiff,       HPHE  Defendant,  residing  at  Gibraliar,  had  time  to 
jSefiSa^"  answer,  whichwastoexpireon  the  7th  of  2%4rMfliy 

commission  to  1845.     On  the  3 1st  of  January ^  he  moved  for  further 
answer,  may     ^'""^  ^^^  ^^  motion  was  refused  with  costs.     On  the 

issue  an  at- 
tachment for 
want  of 
answer  before 
the  return  of 
the  commis- 
sion. 

The  old 
practice  does 
not  authorize      ,  ^        . 

a  party  prose-    "^^  answer  up  to  that  time. 

cuting  a  con- 
tempt to  make 

out  process  The  time  which  the  Defendant  had  for  answering 

in  which'ii"?^''  '^^^^^B  expired  on  the  7th  of  February,  he  became  liable 


Sd  of  February^  he  obtained  a  commission  to  take  his 
answer  at  Gibraltar,  returnable  without  delay.  In  this 
commission,  the  Plaintiff  joined.  By  the  course  of  the 
Court,  a  commission  to  take  an  answer  returnable  with- 
out delay,  issued  on  the  Sd  of  February,  runs  until  the 
last  return  of  Easter  term,  and  is  an  authority  to  take 


known  the 
party  prose- 
cuted is  not. 
According 
to  the  old 
practice,  an 
attachment 
returnable 
immediately 
could  not 
be  issued 
without  a 
previous 
order. 


to  an  attachment  for  want  of  answer. 

Under  these  circumstances,  and  on  the  10th  of  Fe-^ 
bruary,  the  Plaintiff,  without  order,  sued  out  a  writ  of 
attachment  returnable  immediately,  against  the  Defend- 
ant resident  at  Gibraltar,  directed  to  the  sheriff  of 
London. 

A  motion 


A  Plaintifi^  without  order,  sued  out  a  writ  of  attachment,  against  a  Defendant  re- 
sident at  GUnraiiar^  returnable  immediately,  and  directed  to  the  sheriff  of  London; 
it  was  discharged  for  irregularity. 
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A  motion  was  now  made  to  discharge  the  attachment 
for  irreguUrity. 

Mr.  Turner  and  Mr.  BogerSi  in  support  of  the  mo- 
tion, insisted  on  the  following  four  grounds  of  ob- 
jection to  the  attachment.  First,  the  Plainti0^  by 
joinmg  in  the  commission,  rendered  it  impossible  to  take 
the  answer  without  giving  six  days'  previous  notice  to 
the  Plaintiff  (a) ;  he  was  therefore  precluded  issuing  an 
attachment,  at  least  until  the  expiration  of  six  days,  and 
a  further  reasonable  time.  Secondly,  the  attachment 
was  irregulariy  directed  to  the  sheriff  of  Lotidofij  for, 
by  the  practice  of  the  Court,  "  all  process  to  be  issued 
upon  any  contempts,  is  to  be  made  out  into  the  proper 
county,  where  the  party  against  whom  the  same  process 
issues  shall  be  resident,  or  dwelling,  unless  he  shall  be  in 
or  about  London/*  (b)  Here  the  Defendants  were  resi- 
dent, and  were  known  to  be  resident  at  Gibraltar. 
Thirdly,  the  attachment  ought  not  to  have  been  made 
returnable  immediately,  for,  by  the  1  JV.  4.  c.  36.  (c),  it 
is  enacted,  *'  that  the  party  prosecuting  any  contempt 
shall  be  at  liberty,  without  order,  to  sue  forth  the 
several  writs  in  process  of  contempt  returnable  im- 
mediately, in  case  the  party  in  contempt  resides  or  is 
in  London^  or  within  twenty  miles  thereof;  and  that 
in  other  cases,  the  party  prosecuting  a  contempt  shall 
be  at  liberty,  without  order,  to  sue  forth  such  several 
writs  returnable  in  vacation,  provided  that  there  be 
fifteen  days  between  the  teste  and  the  return  of  each 
of  such  writs."  Here  the  Defendants  were  resident 
at]  Gibraltar  and  not  in  London ;  and,  therefore,  there 

ought 


(a)  See  Wy.  Pr.  Iteg.  1  \$. 

(h)  See  Hindis  Pr.  104^ 
Stmd,  Ord.  306.,  and  1  Dan.  Pr. 
(1  Ed,)  576. 

N  S 


(c)  Sect  15,  Rules. 


1845. 


Bosch  BTTi 

V. 

Powsa. 
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1845.       ought   to  have  been  &heen  days   between  the  teste 
^^iT^i    i*nd  the  return.     Fourthly,  'the  attachraait,  being  re* 
tumable  immediately,  in  a  case  not  within  the  act  re- 
ferred tO|  ought  not  to  have  issued  without  an  order. 

Mr.  Lffwndes  and  Mr.  TorrianOj  oonirdf  stated,  that 
the  object  of  the  Plaintiff  was  to  proceed  to  take  the 
bill  pro  confesso^  and  that  the  cleriu  of  records  and  writs 
being  consulted,  had  considered  the  proceedUng  of  the 
Plaintiff  regular,  and  the  writ  ^  correct  in  form,"  4th 
Order  of  October  1842.  (a)  They  argued,  that  the  oom- 
mission  to  take  the  answer  having  been  sued  out  by 
the  Defendants,  for  their  own  convenience,  ought  not  to 
give  them  the  benefit  of  any  extension  of  the  time  for 
putting  in  their  answers.  I'hat  the  present  case  was 
not  within  the  statute,  and  ought,  therefore,  to  be  go- 
verned by  the  old  practice,  under  which,  a  Plaintiff 
might,  for  the  purpose  of  getting  a  bill  taken  pro  con^ 
JessOf  issue  an  attachment  against  a  party  resident 
abroad,  returnable  immediately;  and  that  the  regularly 
of  the  practice  of  issuing  an  attachmentagainst  a  person 
resident  abroad,  directed  to  the  sheriff  of  a  place  where 
the  Defendant  did  not  reside,  was  assumed  by  the  1st 
Order  of  the  11th  of  April  1842  (6),  and  by  the  cases 
of  EUqft  V.  Bromi  (c),  Hele  v.  Ogle  {d),  and  Harrium  v. 
Steaoardson.  (e) 

Mr.  Turner^  in  reply. 

The  Master  of  the  Rolls  said  he  would  make  in- 
quiries, in  order  that  the  practice  in  such  cases  might 

be  settled. 

The 


[a)  Ord.  Can.  206. 

{b)  Ordmes  Can,  195.,  since 
repealed  and  re-enacted,  see 
(ML  Can.  91S. 


(c)  S  Bare,  618. 

(d)  lb.  &S5. 

(e)  lb.  530. 
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The  Master  of  the  Rolls.  1 845. 

According  to  that,  which,  upon  inquiry,  I  find  to  be     Boscbetti 
the  established  practice  of  the  Court,  taking  out  a  com-      Pq^r 
mission,  returnable  after  the  time  previously  allowed  or       Feb.  S7. 
granted  for  answering,  does  not  extend  that  time,  and  it 
is  immaterial  whether  the  Plainti£P  has  jomed  in  the 
commission  or  not.    The  time  for  answering  having 
expired,  the  Plaintiff,  notwithstanding  the  commission 
afterwards   returnable,   is   entitled   to   an  attachment 
against  the  Defendant. 

But  I  am  of  opinion  that  this  attachment  is  irregular. 
If  the  Defendant  had  been  resident  in,  or  within  twenty 
miles  of  London^  an  attachment  returnable  immediately 
might  have  been  regularly  sued  out  without  order, 
under  rule  3.  of  statute  1  W.  4.  c.  36.  s.  15. 

The  Plaintiff  insists,  that  notwithstanding  the  rule, 
he  is  entitled  to  proceed  according  to  the  old  practice, 
which,  as  he  alleges,  entitled  him  to  sue  out  an  attach- 
ment directed  to  the  sheriff  of  Ixmdonj  and  returnable 
immediately,  although  the  Defendant  was  known  to  be 
resident  at  GibrdUar, 

On  this  occasion,  it  is  not  necessary  to  inquiry  whe- 
ther the  Plaintiff  might  have  resorted  to  the  old  prac- 
tice, because  it  does  not  appear,  that  there  ever  was  a 
practice,  according  to  which,  his  proceeding  in  this  case 
would  havcf  been  regular. 

By  Lord  Clarendofris  Order  (a),  all  process  of  con- 
tempt was  to  be  made  into  the  county  where  the  party 
prosecuted  was  resident,  unless  he  should  be  then  in  or 
about  London  ;  in  which  case,  it  might  be  made  into  the 

county 

{a)  BeCMei  OrtL  199.,  and  Sanders*  Ord,  306. 

JV4 
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1845.        county  where  the  party  then  was.    And  for  the  pur- 

^      •'^"^'^     pose  of  having  bills  taken  pro  confesso^  it  has  been 

V.  allowed  to  direct  the  process  into  the  coutity  where  the 

Power,       party  prosecuted  resided  at  the  time  of  his  appearance, 

and  it  was  not  known  where  he  was  at  the  time  when 

the  process  of  contempt  was  taken  out. 

But  there  was  no  practice  which  authorised  the 
party  prosecuting  a  contempt  to  make  out  process  into  a 
county  in  which  it  was  known  that  the  party  prosecuted 
was  not. 

Moreover,  according  to  the  old  practice,  an  attach- 
ment returnable  immediately  could  not  be  issued  with- 
out a  previous  order,  and  in  this  case  no  previous  order 
was  obtained. 

The  Plaintiff,  having  sued  out  an  attachment  without 
previous  order,  can  only  be  regular  under  the  statute ; 
and  the  rule  in  the  statute  provides,  that  in  cases, 
other  than  those  in  which  the  party  in  contempt  resides 
or  is  in  London^  or  within  twenty  miles  thereof,  tlie 
party  prosecuting  a  contempt  shall  be  at  liberty,  without 
order,  to  sue  forth  writs  in  process  of  contempt  return- 
able in  vacation,  provided  that  there  be  fifteen  days 
between  the  teste  and  return  of  such  writ* 

In  this  case,  the  Defendant  does  not  reside,  and  is 
not  in  London^  or  within  twenty  miles  thereof,  and 
there  are  not  fifteen  days  between  the  teste  and  the  re- 
turn of  the  writ. 

The  attachment  is  therefore  irregular,  and  must  be 
discharged  with  costs. 
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The  ATTORNEY.GENERAL  v.  RANDLES.  jan.  m. 

TN  1677»  Richard  Uayd  bequeathed  a  rent  charge  of  Devise  in 
■*•  405.  yearly  out  of  his  land  in  Gresford  (called  the  use  of  the  ^ 
PafU)  unto  or  to  the  use  of  the  poor  of  the  said  parish  poor  of  the 
of  Gretford^  during  the  lifetime  of  Edward  Leech^  and  The  Master 
the  remaining  use  and   residue  of  the  rents  he  gave  ^^  u^.^^l.^  to 
unto  Edward  Leech  for  life;    "and  the  reversion  of  whom  the 
the  said  lands,  and   of  the  rents,  issues,  and  profits  ^^^.^^Held 
thereof,  immediately  and  after  the  decease  of  the  said  that  the  case 

was  not  with* 

Edward  Leech^  he  gave,  devised  and  bequeathed,  wholly  in  the  trustee 

and  absolutely,  unto  and  to  the  use  of  the  said  poor  of  ^^^'- 

the  said  parish  of  Gresford  for  ever.'*  where  charity 

money  had,  m 
1743ybeen 
The  said  parish  oi  Gresford  was,  in  the  year  1743,  laid  out  by  a 

possessed  of  a  sum  of  about  400/.,  and  which  were  purchase  of^ 
charity  monies  for  the  benefit  of  the  poor  of  the  said  &"  esute  for 
parish.    In  the  year  1748,  they,  with  such  last-men-  the  parish, 

tioned  monies,  purchased  certain  lands  called  RossetL  &"<>  it  could 

not  be  ascer- 
which  lands  had  been  always  recognized  by  the  parish,  tained  in 

«*  as  belonging  to  the  poor  of  the  parish,'*  and  the  whole  "^^^  '^  ^»^ 
of  the  rents  and  profits  of  the  said  charity  lands  were 
received  by  the  overseers  of  the  said  parish,  and  ap- 
plied by  them  towards  payment  of  the  poor's  rate. 

By  the  decree,  it  was  declared,  that  the  rents  and 
profits  thereof  were  applicable  to  the  use  of  the  poor  of 
the  said  parish  not  receiving  parochial  relief,  and  it  was 
referred  to  the  Master  to  ascertain  in  whom  the  said 
estates  were  vested,  and  to  appoint  new  trustees. 

The  Master  reported,  that  it  appeared  by  the  state- 
ment and  affidavit  produced  before  him,  that  every  en- 
quiry 
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quiry  had  been  made^  for  the  purpose  of  ascertaining 
in  whom  the  estates  belonging  to  the  charity  were  vested, 
but  without  success ;  and  upon  consideration  of  the  said 
statement  and  evidenoe,  and  of  what  had  been  allied 
before  him  touching  the  same^  by  the  solicitors  aibresaidy 
be  was  unable  to  state  in  whom  the  said  diarity  estates 
were  vested. 


A  petition  was  presented,  praying  a  refisrenoe  back  to 
the  Master,  to  make  the  enquiries  and  take  the  stqpa 
necessary,  in  order  that  some  proper  person  might  be 
appointed  to  convey  the  l^al  estate  in  the  said  premises 
to  the  said  trustees. 

Mr.  BhifU  in  support  of  the  petition. 


JTie  Master  of  the  Rolls  thought  that  this  case  did 
not  come  within  the  trustee  acts,  (a)  He  referred  it  to 
the  Master  to  settle  a  scheme,  but  made  no  order  on 
the  rest  of  the  prayer  of  the  petition. 

(a)  11  (?M.4.andl  FT. 4. c. 60^ 4 4> 5  W,4.e.2S^l  ^2Vk.e.9B. 
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.  HARNETT  ».  MACDOUGALL.  Feb.  11.27. 

TN  this  caoe  die  trust  fends,  secured  by  the  settlement  Property  was 
-^  of  MrSi  Ashtorif  were  vested,  in  trustees,  in  trast,  that  ^o  pay  the" 
they  should,  durimr  the  life  of  Mrs.  AskUnu  pay  the   dividends  to 

such  person  as 

dirideiids  to  such  person  or  penons,  and  for  such  in-  ViJt^ 

tents  and  purposes,  as  she,  hy  m,  writing  under  her  ^„7„'^*J"'^' 

hand,  should^  notwithstanding  her  coverture,  from  time  wayofanti- 

to  time,  when  and  as  the  same  should  become  due,  but  appoint 'and 

not  by  way  of  assignment,  charge  or  other  anticipation  in  default  of 

thereof,  direct  or  appoint;  and  until  and  in  defatdi  of  to  her  for  her 

such  direction  or  appointment,  into  her  own  proper  separate  use, 

hands,  Jbr  Jier  own  sole  and  separate  benefit^  free  from  declared  that 

the  debts,  control  or  interference  of  her  husband ;  for  ^%  ^^^^  ^^ 
^  '    ^      her  or  her  ap- 

which  purpose  it  ixxu  declared^  that  the  receipts  in  pointee  should 
writing  of  Mrs.  Askton^  or  of  such  appointee  as  aforesaid^  chanes.  Held 
should,  notwithstanding  her  coverture,   be  good  and  that  she  could 

eflfectual  discharges  for  the  same  dividends,  (a)  patioi^  charge 

the  dividends 
not  accrued 
Mrs.  Ashtonj  having  become  indebted  and  also  liable  due. 

to  pay  certain  costs,  executed  a  deed  on  the  6th  o(  August 

1844,  purporting  to  charge  the  dividends  then  and 

thenceforth,  during  her  life,  to  accrue  on  the  trust 

funds  in  Court,  with  the  payment   of  such  costs  and 

debts,  and  this  petition  was  presented  for  the  purpose  of 

giving  effect  to  such  charge,  out  of  the  fund  standing  in 

Court  by  the  payment  to  the  petitioner  of  sums  now 

due,  and  also  a  portion  of  the  dividends,  as  they  should 

hereafter,  from  time  to  time  during  Mrs.  AsktorCs  life, 

accme  due. 

Mr.  W.  T. 

{a)  Some    of    the     circum-     case  of  AMon  ▼•  MaedoiugoUt 
stances  rdaUve  to  this  settle-     S  Beavan,  SB* 
mexit  will  be  found  stated  in  the 
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1845.  Mr.  JV*  T.  S.  Daniel^  in  support  of  the  petitioiii  con- 

:f~^^^"^^     tended,  that  the  effect  of  the  settlement  was  to  irive  to 
Harnett  '  ... 

9.  Mrs.  AsAton  a  power  of  appointment  without  anti- 

Macdouoall.  ^ipaiiQp^  jjnj  j^  default,  to  limit  the  property,  unre- 
strained, for  her  separate  use.  That  Mrs.  Ashton, 
being  as  to  this  property  a  feme  sole,  might  make  a 
valid  disposition  thereof.  He  relied  on  the  cases  of 
Banymore  v.  Ellis  {a)j  Broom  v.  Bamford{b)j  and  Med" 
ley  V.  Horloru  (c)  He  also  referred  to  Moore  v.  Moore  {d)y 
and  see  Haircp  v.  Howard*  (e) 

Tie  Ma6ter  of  the  Rolls  said,  he  would  take  an 
opportunity  of  considering  the  question. 


Feb.  37.  The  Master  of  the  Rolls. 

I  am  of  opinion,  that  to  give  effect  to  such  a  charge 
as  this,  would  be  to  act  in  direct  contradiction  to  the 
plain  intention  and  language  of  the  settlement,  which 
distinctly  expresses,  that  the  appointment  of  Mrs.  Ash- 
ion  shall  not  be  by  way  of  assignment,  charge,  or  other 
anticipation.  I  must,  therefore,  refuse  this  petition, 
except  so  far  as  it  seeks  to  dispose  of  dividends  already 
accrued  due. 

I  have  read  the  cases  which  were  cited,  in  support  of 
the  very  ingenious  and  able  argument  which  was  ad- 
dressed to  me  on  the  hearing  of  this  petition,  but  I  am 
unable  to  adopt  any  other  construction  of  Mrs.  AshtorCs 
settlement  than  I  have  already  stated. 

(a)  s  Sim.  1.  (c)  V.  C.E.XS  Jufy^  1844. 

{b)  11  Simont,  1S7.,  affirmed         (d)  I  Coiiy^S4. 
bj  Lord  L^hunt  in  1844,  but  {e)  5  Hare^  6S4. 

subsequently  reversed  by  him  on 
rehearing,  6  July^  1848. 
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MANN  0.  STENNETT.  /«.  as. 

■ 

THE  receiver  in  this  cause  was  ordered  to  pass  his  Proceedingi 
,        .  verc  com- 

final  account,  and  pay  over  the  balance  to  the  menced  in  the 

Plaintiff.     He  passed  his  accounts,  but  made  default  in  ^d°"f  "^1^ 
payment,  in  consequence  of  which,  he  was  arrested,  Court,  against 
and  was   afterwards    discharged  under  the  Insolvent  ^^ei'ver^o 
Debtors'  Act.  compel  the 

payment  of 
the  balance, 

The  Plaintiff  obtained  liberty  to  put  the  recogni-  ^^^^^""^^J^ 
zances  in  force  against  the  "sureties,  and  he,  in  conse-  Plaintiff:  The 
quence,  commenced  proceedings  on  the  common  law  JJJJ^ilt^Q  Jjj* 
side  of  the  Court,  in  the  name  of  the  representatives  of  solicitor  pro- 
the  late  M.  R.  against  the  sureties,  for  the  recovery  of  proceedings, 

the  monies  due  from  the  receiver.  and  then  ap- 

plied to  have 
nis  recog- 

The  surety,  having  no  defence,  paid  the  amount  to  the  ™**|j^®  JJ?- 

solicitor  prosecuting  the  proc€^ings,  and  he  now  pre-  petition  was 

sented  a  petition,  praying  that  his  recognizance  might  IhTpialntiff 

be  discharged.     The  petition  was  served  on  the  Plain-  who  did  not 

tiff,  but  he  did  not  appear,  and  the  payment  was  proved  ccmrt  refused 

by  afladavit.  to  make  the 

order,  but  di« 
rected  the 

A  doubt  was  expressed  by  the  Court  whether  the  ^^^^^^\obe 

'^  ^  served  with  a 

payment  to  the  solicitor  was  regular.  notice,  that 

the  order 
would  be 
Mr.  Beavaiif  in  support  of  the  petition.     At  common  made  on  a 

law,  payment  to  the  attorney  in  the  action  is  a  good  Unless  tlie 
payment  to  the  Plaintiff,  (a)     Here  the  Plaintiff  has  Plaintiff 
been  served  with  the  petition,  and  has  raised  no  objection,  to  the  con- 
besides  |J«7- .  '^^^ 

(a)  Yates  v.  FrecUeton^  Doug,      S  DowUng^  P.  C,  490.,  Powd  v.  ^hen  appear- 
685.,  and  see  Vorley  t.  Garrad^     LUtle^  1  W*  Blacksttme^  8.  ing,  the  order 

was  made. 
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1845.        besides  which,  there  is  evidence  of  an  admission  that  the 
Mahk        solicitor  was  authorised  to  receive  this  money. 


Stennbtt. 


TTie  MAsncKR  of  the  BxaJA  saidf  that  payment  to  the 
solicitor  was  insufficient,  and  refused  to  make  the  order. 


On  a  subsequent  day  the  Master  of  the  Bolls  di- 
rected the  PlaintiflP  to  be  served  with  a  notice,  that  the 
order  would  be  made  on  a  future  day,  unless  he  should 
shew  cause  to  the  contrary. 

This  having  being  donei*and  the  Plaintiff  not  appear- 
ing on  the  day  indicated, 

The  Master  of  the  Rous  made  the  order. 
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1845. 


PLOMER  V.  MACDONALD.  Feb.  21. 


npHIS  cause  was  attached  to  the  Court  of  the  Vice-  An  order  of 

-*-    CbBnctHoT  Knigki  Bruce.  Obtained  at 

the  Rolls  in  a 
cause  attached 
On  the  17th  of  Jamuayj  exceptions  were  filed,  which  to  another 

were,  by  an  order  of  course  obtained  at  the  Rolls  on  q^^  j^/ 

the  27th  of  January^  referred  to  the  Master.      The  order  became 

order  was  not  served  till  the  1st  oiFebnumf.  I^^mson  of 

dela^  in 

Mr.  Beyers  now  moved  to  discharge  the  order,  on  that  the  order 
the  irround  that  it  had  not  been  served  within  fourteen  ^^^^"8  ^^^ 

°  r^larly  ob- 

days  from  the  filing  the  exceptions,  as  required  by  the  tained»  a  mo- 
5th  Order  of  1828.  (a)      He  cited  Tm/lor  v.  Harri-  Jh°gei?if 

son.  {b)  necessary,  was 

not  properly 
made  at  the 

Mr.  Elderton^  contrd^  objected,  that  as  the  order  of  Rolls. 
reference  had  been  regularly  obtained,  it  could  not  be 
discharged  by  the  Master  of  the  Rolls,  6th  Order  9th  of 
May  1839.  (c)  Secondly,  that  there  was  no  necessity 
to  come  to  dbcharge  the  order  of  reference^  as  by  the 
terms  of  the  5th  Greneral  Order  the  exceptions  were  to 
be  considered  as  abandoned,  and  the  answers  deemed 
sufficient.  That  such  had  been  the  impression  of  the 
G)urt  in  Hunter  v.  Capron  (d),  though  it  considered 
itself  bound  by  the  previous  authorities,  whereas,  in 
fact,  that  point  had  never  been  called  to  the  attention  of 
the  Court  in  the  previous  case  of  Pearce  v.  Hodgsoru  {e) 

Mr.  Bogers 

(a)  Ord,  Can.  6.  (e)  7  iSSmoniy  947.,  and  lee 

(6)  1  Msfk  4-  Cr.  S74.  Attorney  Gentralv.  Oack^  1  Mj^. 

[e)  Ord.  Can.  137.  4*  Cr.  367. 
(<0  5  Beopan,  98. 
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1845.  Mr.  Rqgef's  in  reply.     This  Court  has  authority  to 

^"^V"^^  discbarge  any  of  its  orders  made  in  a  suit  belonging  to 

I,.  the  Vice-Chancellor's  Court,  where  it  is  not  necessary 

Macdonald.  ^q  enjer  into  the  merits. 

It  is  the  practice  to  discharge  the  order  of  reference, 
and  for  this  reason :  — *  there  is  an  existing  order  for 
the  Master  to  proceed,  but  which  the  party  is  not 
entitled  to  prosecute,  and  which  ought  therefore  to  be 
discharged. 

77ie  Master  of  the  Rolls. 

The  order  of  reference  was  quite  regularly  obtained, 
and  on  a  proper  suggestion.  It  became  inoperative  by 
reason  of  the  neglect  of  the  Plaintiff  to  serve  it  In 
causes  attached  to  the  other  branches  of  the  Court,  I 
can  only  interfere  with  an  order  of  course,  in  those 
instances  in  which  the  order  has  been  irregularly  ob- 
tained, {a) 

I  repeat,  that  if  the  matter  were  res  iniegra^  I  should 
not  have  thought  it  necessary  to  discharge  a  regular 
order,  which  by  non-service  has  been  abandoned,  {b) 
If,  after  the  order  was  abandoned  and  the  answer  was 
to  be  considered  sufficient,  the  Master  were  to  proceed 
and  certify  the  answer  insufficient,  there  would  be  an- 
other mode  of  getting  relief;  but,  on  the  other  hand, 
I  cannot  consider  that  the  Lord  Chancellor,  on  appeal, 
would  have  discharged  an  order  of  reference  if  he  had 
considered  it  unnecessary  to  do  so. 

I  refuse  the  motion  with  costs. 

(a)  See  Rdnnson  v.  MUnar,  5         {b)  Dtdion  v.  Hayter^  \  PkiL 
Seav,  49.,  Hooper  v.  Paver,  6      515. 
Beav,  T.*^. 
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PHILIPPS  V.  PHILIPPS.  Nov.  13,14. 

THE  testator  John  E.  P.  Langhame,  by  his  will  A  '^'f.'^'"  ^f" 
^  '     "^  vised  his  real 

dated  in  1816,  devised  his  real  estate  to  trustees  estates  to 

and  their  heirs,  upon  trust,  "  by,  with,  and  out  of  the  on  tr^***out 
rents,  issues,  and  profits  of  the  said  premises,  to  pay  or  of  the  rents, 
cause  to  be  paid  unto  the  several  persons  next  therein-  profits,"  to 

after  mentioned,  the  several  annuities  or  rent  charges  1?"^  certain 

.  "      hfe  annuities, 

thereinafter  mentioned,"  until  the  sale,  mortgage,  &c.  and  by  sale  or 

thereinafter  directed,  should  be  completed,  in  case  the  H???"?!!® 

,'  ^         '  raise  money 

same  several  persons  should  respectively  so  long  live,  for  payment 

He  then  proceeded  to  give  a  number  of  life  annuities,  ^^  ^^^  ^^^ 

payable  half-yearly.  ^  »c*^*c  the 

'^  ^  ^        ^  estates,  to  the 

use  that  the 
And  he  declared,  that  his  trustees  should,  by  sale  or  annuitants 

'  '    ''  should  receive 

mortgage  of  the  same  lands  &c.  "  or  by,  with,  and  out  their  annuities 
of  the  rents,  issues,  and  profits  to  arise  therefrom  in  the  ?ILf  ™t„v.«« 

'  '  r  same  premises 

meantime,  after  payment  of  the  said  annuities,"  &c.,  with  powers 
«•  .     ^  ^  V  11        J  11     of  distress  and 

raise  sufficient  money  to  repurchase    all  redeemable  entry,  and 
annuities,  and  pay  off  all  mortgages  charged  on  his  real  subject  there- 
estate,  and  also  the  amount  of  the  deficiency  of  his  life,  with  re- 
personal  estate  to  pay  his  debts  and  legacies,  and  sub-  u^'J^  fu  V^' 
ject  thereto,  should  settle  the  estates,  to  the  use  that  annuitants 
the  annuitants  should  receive  their  annuities  ^*  out  of  ^fi^"o^i^ 
the  same  premises,"  which  annuities  were  to  be  paid  out  pu(l  the 
of  and  be  charged  upon  the  settled  estates  and  to  be  the  corpus, 

paid  half  vearly  **  with   powers  of  distress  and  entry  though  the 

rents  were  in- 
upon,  and  perception  of  the  rents  and  profits  of  the  said  sufficient  to 

premises  charged  with   the   same,   to  be  limited   and  hf^R  ^**^"  *^' 
^  ®  '  the  mcum- 

reserved  to  the  several  annuitants  in  the  said  estates  brances. 

and  premises  so  to  be  charged." 

Subject 
Vol.  VIII.  O 
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Subject  thereto^  the  estates  were  to  be  settled  on 
certain  persons,  whose  interest  had  ceased,  and  subject 
thereto^  on  the  Plaintiff  for  life^  with  remainder  to 
trustees  to  preserve  contingent  remainders,  with  re- 
minder to  the  Defendant  Godwin  PhUipps^  his  eldest 
son  in  tail. 

The  testator  died  in  1819,  and  a  suit  was  instituted 
in  1820  for  the  admmistration  of  his  estate. 


The  annuities  were  allowed  to  fall  into  arrear,  and, 
upon  a  reference  to  the  Master,  he  found,  *'  that  nu- 
merous applications  had  been  made  by  the  several 
annuitants  to  the  Plaintiff,  for  payment  of  their  re- 
spective annuities,  and  although  the  Plaintiff  had  fire* 
quently  promised  to  pay  the  same,  yet  he  had  never 
fulfilled  his  said  promise,  or  paid  the  same  or  any  part 
thereof;  and  the  several  and  respective  annuities  were 
then  in  arrear,  from  the  times  thereinbefore  mentioned 
up  to  the  present  time.  And  he  found,  that  the  said 
annuitants  had  refrained  from  taking  any  measures  to 
enforce  the  payment  of  their  respective  annuities  and 
the  arrears  thereof  in  consequence  of  the  inability  of 
the  Plaintiff  to  pay  the  same,  and  the  institution  of  the 
present  suits  and  proceedings,  believing,  that  such 
arrears  of  the  said  annuities  and  the  continuation  of  the 
payment  of  the  said  annuities  would  have  been  directed 
to  have  been  paid  to  them,  respectively,  under  the  order 
and  direction  of  this  Court.  And  he  found,  that  the 
sum  of  18S2/.  was  then  due  for  arrears  of  the  several 
annuities,  and  that  the  rents  of  the  devised  estates 
were  insuflScient  to  keep  down  the  incumbrances  and 


annuities; 


n 


The  Master  further  **  found,  that  the  said  annuities 
fell  into  arrear,  by  reason  of  the  said  estates  being  in- 
debted 
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debted  when  the  Plaintiff  was  let  into  possession  thereof, 
and  also,  by  reason  of  the  annual  rents  and  profits  of 
the  same  estates  being  insufficient  to  keep  down  the 
charges  thereon." 


1844. 


Philipps 
Philipps. 


A  part  of  the  estate  had  been  sold  for  payment  of 
anterior  charges,  and  the  remainder  of  the  purchase 
money,  consisting  of  2571/.  capital,  and  a  sum  arising 
from  rents  and  interest  was  in  Court.  The  unsold 
portion  of  the  estate  hady  in  18S2,  been  settled  on  the 
trusts  of  the  will,  and  thereby  powers  of  distress  and 
entry  were  given,  for  securing  the  annuities  *^  and  all 
arrears  thereof." 

A  petition  was  presented  by  some  of  the  annuitants 
for  payment  of  the  arrears  of  their  annuities,  which  now 
came  on  with  the  cause. 


Mr.  Soupellf  for  the  petitioners,  argued  as  follows :  — 
The  arrears  have  accrued  in  consequence  of  the  pen- 
dency of  the  suit,  which  has  deprived  the  annuitants 
of  their  remedy  by  distress  and  entry.  The  annuities 
being  charges  and  incumbrances  on  the  corpus  of  the 
real  estate,  the  Court  may,  if  necessary,  raise  the  arrears 
of  them  by  sale  or  mortgage  of  the  estate ;  Cupit  v. 
Jackson  (a) ;  especially  as  the  rents  are  insufficient.  In 
Stamper  v.  Pickering  (6),  an  estate  devised  subject  to 
an  annuity  being  sold,  the  arrears  were  held  to  be  pay- 
able out  of  the  capital ;  and  in  Graves  v.  Hicks  (c),  the 
Vice-chancellor  of  England  admits  that  such  is  the 
rule  when,  as  in  this  case,  "  the  Court  finds  it  necessary 
to  make  a  decree  for  the  sale  of  the  estate  for  some  other 
purpose." 

Mr. 


(a)  13  Price,    p.  753.,    and 
M^deUmd^  p.  504. 


{b)  9  Sim.  176. 
(c)  1 1  Sim.  S55. 


O  2 
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1844*.  Mr.  Tinney^  for  Mrs.  Greene^  another  annuitant,  also 

Philipps      contended,  that  the  annuitants  had  a  right  to  have  the 
V.  fund  in  Court  applied  in  payment  of  the  arrears  of  their 

annuities.  That  under  the  power  of  distress,  they 
could  denude  the  estate  of  all  moveable  articles,  and 
under  the  right  of  entry  they  might  take  and  keep  pos- 
session of  the  estate^  against  everybody  interested  therein, 
until  full  payment  of  all  arrears ;  that  the  arrears  of  the 
annuity  formed  a  charge  upon  the  corpus  of  the  estate, 
and  where  the  rents  of  an  estate  are  insufficient  to  keep 
down  the  charges,  this  Court  would  accelerate  payment 
by  ordering  a  sale.  Thus,  in  the  case  of  a  judgment 
creditor,  though  at  law  he  could  only  take  the  rents  of 
a  moiety  of  the  real  estates,  yet  this  Court  would  order  a 
sale,  {a) 

He  also  referred  to  Tracy  v.  Hereford  {b\  and  Lord 
Penrkyn  v.  Hughes,  (c) 

Mr.  KindersUy^  for  Godwin  Philipps^  the  tenant  in  tail. 
The  annuitants  being  parties  to  the  suit  ought  to  have 
taken  proper  steps  for  obtaining  payment  of  their  annui- 
ties out  of  the  accruing  rent.  By  their  laches  they  have 
allowed  the  tenants  for  life  to  receive  the  rents,  and  their 
annuities  to  fall  into  arrear,  and  they  ought  not  to  be 
allowed  to  throw  upon  the  inheritance,  that  which  ought 
to  have  been  exclusively  borne  by  the  life  estate. 

Cupit  v.  Jackson  {d)  does  not  apply,  for  there  the 
estate  was  not  settled  on  different  parties  in  succession, 
but  was  devised  to  the  son  of  the  settlor  in  fee.  So  in 
Stamper  v.  Pickerings  the  devise  was  in  fee,  '*  subject  to 

an 

(a)  See  SUUman  v.  Askdawn,         (b)  S  Bro.  C  C.  1S8. 
1    Ambler,    13,,    CyOorman    v.  (c)  5  Ve$.  107. 

C<myn^  2  S,Sf  S.  p.  150.  [d)  See  M^CMand^  p.  498. 
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an  annuity  of  50/.,"  and  in  Graves  y.  Hicks^  where  the 
estate  was  settled,  the  Court  refused  to  raise  the  arrears 
of  the  annuity  by  a  sale  or  mortgage. 

The  Master  of  the  Rolls. 

The  estate  in  this  case  is  now  vested  in  trustees,  in 
trust  for  the  Plaintiff  for  life,  with  remainder  to  his  son 
in  tail.  There  are  certain  rent  charges  created  by  the 
will  affecting  the  estate,  and  certain  remedies  are  given 
to  recover  those  rent  charges  and  the  arrears.  It  has^ 
in  some  degree,  been  doubted  in  argument,  whether  the 
annuitants  are  entitled  to  be  paid  the  arrears  out  of  the 
rents  from  time  to  time  accrued ;  but  it  appears  to  me 
that  of  this  there  is  no  real  doubt  I  think  that  the 
annuitants  are  entitled  to  be  paid  their  arrears  out  of 
the  rents  accruing  due  from  time  to  time,  and  that  they 
have  that  right  at  law,  notwithstanding  the  tenant  for 
life  may  have  received  the  rents  applicable  to  the  pay- 
ment of  the  annuities,  and  may  not  have  kept  them 
down.  That  being  the  legal  right,  it  is  next  contended, 
that  the  persons  who  have  that  legal  right,  are,  in  ad- 
dition, entitled  to  come  and  ask  in  a  Court  of  equity 
for  a  sale  and  mortgage  to  satisfy  these  arrears.  It  is 
said  by  Mr.  Tinneyi  that  such  right  stands  upon  the 
reason  of  the  thing ;  and  by  Mr.  BoupeU  it  has  been 
contended,  that  it  rests  on  the  authority  of  Qipit  v. 
Jackson. 

There  is,  however,  in  this  case,  a  great  difference  in 
both  the  situation  of  the  parties  and  of  the  estate  from 
that  which  existed  in  Cupit  v.  Jackson,  Here  there  is  a 
succession  of  parties  interested  in  the  estate,  who, 
during  their  enjoyment,  are  bound  to  keep  down  these 
annuities,  and,  for  any  thing  to  the  contrary,  they  might 
have  received  rents  sufficient  to  keep  them  down,  and 
also  to  pay  the  arrears.     If  the  duty  of  the  tenants  for 

life 
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life  were  duly  performed,  the  party  entitled  to  the  estate 
in  remainder  would,  when  his  estate  came  into  pos- 
session, take  the  property  discharged  from  all  charges* 
How  different,  then,  is  the  case  of  Ciq>it  v.  Jackson^ 
where  a  person  was  entitled  to  the  estate  in  fee,  and 
who^  having  the  whole  benefit  of  the  estate,  had,  at 
the  same  time,  the  whole  burthen  of  the  charges.  The 
cases  are  very  different  In  this  case  the  founder  of  the 
settlement  is  desirous  of  keeping  the  estate  for  the 
benefit  of  those  in  remainder ;  in  the  other  the  situation 
of  the  party  was  quite  different,  for  he  had  the  whole 
estate  and  the  whole  burthen.  However,  I  will  not 
decide  this  case  without  reading  the  authorities  cited. 


As  to  the  rest,  it  is  quite  clear.  The  annuitants 
desire  to  have  their  arrears  paid  out  of  the  existing 
rents  and  income  in  Court,  and  I  am  of  opinion  that 
they  are  entitled  to  have  all  the  several  sums  specified, 
and  which  constitute  income,  applied  in  payment  of 
the  arrears  of  their  annuities. 

I  will  look  at  the  cases  cited,  and  will  decide  this  case 
to-morrow. 


Nov.  14.  The  Master  of  the  Rolls  held,  that  the  annuitants 

were  not  entitled  to  have  any  part  of  the  produce  of 
the  estate,  which  consisted  of  capital,  applied  in  payment 
of  the  arrears. 


Note.  —  Sec  French  v.  Morgan^  S  MoUoy^  488.,  Manijf  v. 
Hawkins^  1  Dru.  ^  Wal,  363.,  Goodwin  v.  Jefrejfs,  lb.  375., 
Foiter  V.  Smiih,  2Y.4rC.  {C.  C.)  1 93.,  Kelltf  v.  Dawson,  2  Moiioy,  87. 
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FLOWER  V.  HARTOPP.  j^^  j, 

rilHIS  case  is  reported  ante,  (a)   It  there  appears,  that  a  reference 
-■-  some  property  having  been  sold  in  the  suit,  a  refer-  !?!  ™**^U  "*  f 
ence  as  to  title  was  made  to  the  Master,    The  Master  property  sold 
reported  in  favour  of  the  title,  whereupon  exceptions  Exceptions 

were  taken  to  his  report  by  the  purchaser,  and  the  ^e*^®  ^^n  to 

the  Master's 
matter  having  come  on  for  argument,  it  was  referred  report  and 

back  on  the  objection  as  to  the  identity  of  parcels.    The  ^,^^^  ^^^^y  . 

.  allowed,  and 

Master,  on  the  latter  reference,  again  found  in  favour  of  on  a  reference 
the  tide,  and  his  report  was  confirmed ;  the  purchase-  *>»c^^**^«^'*e 
money  was  in  Court.  good.    Held, 

that  the  Court 
could  not,  on 
A  motion  was  now  made,  by  the  Plaintiflf,  that  the  motion,  adju- 

purchaser  might  be  let  into  possession,  &C.,  and  pay  the  question  of 

costs  of  this  application  and  of  the  reference,  or,  in  the  ^?^  ^^!^  ^^ 

,  ,  the  reference. 

alternative,  that  they  might  be  paid  out  of  the  fund.  The  report 

of  Camden  v. 
Benson,  1 

Mr.  6.  Turner  and  Mr.  G.  L.  Eusselly  in  support  of  Keeuy  67 1., 
the  motion,  were  proceeding,  to  shew  that  the  conduct  inaccurate. 
of  the  purchaser  had  been  vexatious,  but  were  stopped 
by  the  Court. 

Mr.  Kindersley  and  Mr.  HeathfieUi  contrdy  were  not 
heard. 

The  Master  of  the  Rolls  held,  that  this  was  not 
the  proper  mode  of  bringing  before  the  Court  the  ques- 
tion of  the  costs,  otherwise,  he  must  go  into  the  title/ 
item  by  iteniy  to  see  whether  the  objections  to  the  title 
taken  by  the  purchaser  had  been  reasonable.     He  made 

no 

(a)  6  Beavan^  476. 
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no  order  on  the  motion,  but  suggested  that  a  petition 
was  the  proper  mode  of  raising  the  question. 


During  the  discussioui  the  case  of  Camden  v.  Ben* 
son  (a)  was  referred  to,  as  an  authority  to  show,  that  a 
purchaser  under  the  Court  was  entitled  to  the  costs  of 
a  reference  as  to  the  title  reported  good  by  the  Master. 

Mr.  Beavan^  as  amicus  cwricBj  stated,  that  he  had  been 
informed  by  the  solicitor  engaged  in  Camden  v.  Benson^ 
that  there  was  an  inaccuracy  in  the  report,  and  that  this 
seemed  borne  out  by  the  papers,  from  which  it  appeared, 
that  the  Court  merely  held,  that  the  purchaser  toos  not 
liable  to  pay  the  costs  of  the  reference,  (i) 

The  Master  of  the  Rolls  said  it  was  important  that 
this  matter  should  be  enquired  into  before  the  case 
came  on  again. 


(a)  I  Keen^  671. 

{b)  See  Felder  v.  Higgenton^ 
3  Ves.  4*  B.  14S.,  Reynolds  v. 
Blake,  Q  S.4r  S,in^  Smith  v. 


Nelson,  tft.  557.,  Lechmere  v. 
Braner,  2  Jac.  ^  W.  287., 
Betty  V.  Johnson,  9  Y,  ^  Col. 
(Exc.)  564, 
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WARD  V.  AUDLAND.  ^J^ii^^ 

TN  the  month  of  Jiify  1826,  miliam  Whitelock  was  A  trustee 
'''  possessed  of  and  entitled  to  certain  household  goods  tary«ettle<- 
and  effects,  a  sum  of  546/.  25. 6^.  (the  payment  of  which  ^^^  ^^ 
to  him,  with  interest,  was  secured  by  a  mortgage  in  fee  licy  ofas- 
of  certain  customary  lands),  and  a  policy  of  assurance  JJ[^/|l^'flied 
for  the  sum  of  1000/.  payable  after  his  death.    He  tf  bill  against 
executed  an  indenture,  dated  the  27th  day  of  the  same  ta^Y»*o?tbe 

month,  •ettior  for  the 
recovery 
thereoF.    Heid,  that  if  the  property  was  l^lly^  vested  in  the  PiaintiC  he  might 
recover  it  at  law  and  apply  it  on  the  trusts ;  but  if  otherwise,  then  as  the  deed  was 
voluntary,  the  Court  could  afford  the  Plaintiff  no  assistance  in  recovering  it. 

In  the  case  of  an  imperfect  voluntary  deed,  neither  the  assignor  nor  his  executor 
can  be  compelled  to  permit  the  assignee  to  use  his  name  for  the  recovery  of  the 
debt 

Held,  that  neither  a  voluntary  assignment  by  deed  of  a  mortnge  debt,  accom* 
panied  by  a  grant,  not  specifying  the  particular  estate,  but  of  all  estates  held 
in  mortgage,  and  by  a  covenant  for  further  assurance  and  vHthout  delivery  of  the 
mortgage  deed  or  notice  to  the  mortgagor,  nor  the  voluntary  assignment  of  a  policy 
of  assurance  retained  in  the  hands  of  the  assignor,  and  without  notice  given  to  the 
grantor,  though  accompanied  by  a  covenant  for  further  assurance,  can  be  considered 
as  a  complete  and  effectual  assignment,  to  be  acted  upon  and  enforced  by  the 
assignee,  without  any  further  or  otner  act  to  be  done  by  the  assignor. 

Vol.  VIII.  P 
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month,  purporting  to  be  made  between  himself  of  the 
first  part,  the  Defendants  William  T.  Ward  and  Mar- 
garet his  wife,  and  Mary  Herva/j  since  deceased,  of  the 
.  second  part,  and  the  Plaintiff  of  the  third  part ;  and 
thereby,  after  noticing  that  he  was  mindful  and  desirous 
of  making  provision  for  Margaret  Ward  and  Mary 
Hervey^  his  nieces  and  only  near  relations,  and  reciting 
as  therein  mentioned,  it  was  witnessed,  that  be  granted, 
bargained,  and  assigned  to  the  Plaintiff  his  household 
goods,  and  all  sums  of  money  then  owing  to  him,  with 
all  policies  of  insurance  and  other  securities  for  the 
same ;  and  all  other  hb  personal  estate,  together  with 
the  mortgage  deeds  and  writings  relating  to  the  pre- 
mises ;  to  have,  hold,  receive,  and  take  the  same,  unto 
the  Plaintiff,  upon  the  trusts  following,  namely,  to  the 
use  of  the  grantor  William  Whitelock  during  his  life, 
and  after  his  death,  to  the  use  of  William  Turner  Ward 
and  Margaret  his  wife,  and  Mary  Hervey  or  their  chil- 
dren, in  manner  therein  mentioned.  And  it  was  further 
witnessed,  that  for  better  enabling  the  Plaintiff  to  get 
in  any  sum  of  money  secured  on  mortgage,  William 
Whitelock  granted,  assigned,  and  transferred  to  the 
Plaintiff,  the  lands  to  which  William  Whitelock  was 
seised  or  entitled  in  mortgage  for  any  term  of  years,  in 
fee,  or  otherwise. 


And  William  fFAf/^^i  thereby  appointed  the  Plaintiff 
**  Joseph  Ward  and  his  heirs,"  his  attorney,  to  receive  Uie 
debts,  &C.,  and  on  non-payment,  to  bring  actions  and  suits 
**  in  such  manner  and  form,  as  he  the  said  Joseph  Ward 
or  his  heirs  should  think  proper  "  and  generally  to  do 
all  acts  &c.,  as  effectually  as  if  he  William  Whitelock  did 
the  same  &c. 


William   Whitelock  thereby,   for   himself,  his   heirs, 
executors,   and   administrators   covenanted,   promised, 

and 
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and  agreed  to  and  with  the  Plaintiff  Jbsg^A  Ward,  his 
executors  and  administrators,  that  he  the  said  William 
Whitelock,  his  heirs,  executors,  and  administrators, 
and  all  and  every  other  person  or  persons  having  or 
claiming,  or  who  should  or  might  have  or  claim  any 
estate^  right,  title,  or  interest  at  law  or  in  equity  of,  in, 
to,  or  out  oF  the  said  personal  estate  and  effects,  or  any 
part  or  parcel  thereof,  intended  to  be  thereby  assigned 
and  transferred,  by,  from,  or  under  him,  them,  or  any 
of  them,  should  and  would,  from  time  to  time,  and  at  all 
times  thereafter  at  the  request  of  the  said  Joseph  Ward, 
his  executors  or  administrators,  make,  do,  acknowledge, 
sign,  pass,  and  execute,  or  cause  and  procure  to  be 
made,  done,  acknowledged,  signed,  passed,  and  exe^ 
cuted,  all  and  every  such  further  and  other  lawful  and 
reasonable  acts,  deeds,  things,  devices,  transfers,  assign^ 
ments,  releases,  conveyances,  and  assurances  in  the  law, 
whatsoever,  for  the  further  and  better  assigning  and 
transferring  all  and  singular  the  said  personal  estate 
and  effects  thereby  assigned  and  transferred,  or  intended 
so  to  be,  and  every  part  thereof,  with  the  appurtenances 
unto  the  said  Joseph  Ward,  his  executors,  administra* 
tors,  and  assigns  upon  the  trusts  aforesaid,  be  the 
same  by  any  lawful  ways  or  means  whatsoever,  as  by 
the  said  Joseph  Ward,  his  executors  or  administrators, 
or  the  person  or  persons  for  the  time  being  entided,  or 
his  or  their  counsel  learned  in  the  law,  should  be  law-* 
fully  and  reasonably  advised  or  devised  and  required. 


1845. 


The  deed  was  executed  by  Mr.  Whitelock  and  the 
Plaintiff,  and  on  the  execution  thereof,  it  was  delivered 
to  the  Plaintiff,  but  William  Whitelock  himself  continued 
in  possession  of  the  furniture  thereby  assigned,  and 
in  the  receipt  of  the  income  arising  from  the  mortgage 
deed,  and  no  notice  of  the  assignment  was  given,  either 

P  2  to 
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184<5.        to  the  mortgagor  or  to  the  grantors  of  the  policy  of 
insurance. 


Ward 

V. 
AUDLAND. 


M€uy  HerveT/i  one  of  the  nieces  named  in  the  deed^ 
died,  leaving  the  Defendants  William  Whiielock  Heroey 
and  Dorothy  Ann  Heroey ^  her  child  ren,  her  surviving. 
On  the  5th  day  of  JvJy  183S,  WiUiam  Whitelock  made 
his  will  of  that  date,  and  thereby  gave  to  the  Defend- 
ants WiUiam  Fisher  Audland  and  Robert  Moser,  the 
lands  therein  mentioned,  together  with  the  money  se- 
cured thereon  by  way  of  mortgage,  and  also  all  his 
right  and  interest  in  the  policy  of  insurance  for  1000/., 
and  also  all  his  household  goods  and  furniture,  and  all 
the  residue  of  his  estate,  on  the  trusts  in  the  will  men- 
tioned for  the  benefit  of  William  Whitelock  Heroey  and 
Dorotky  Ann  Heroey ;  and  he  appointed  Audland  and 
Moser  executors  of  his  will. 

The  testator  died  on  tlie  15th  of  Naoember  1836,  and 
his  will  was  duly  proved  by  the  Defendant '  William 
Fisher  Audland  alone. 

Soon  after  the  testator's  death,  the  Plaintiff,  as  trus- 
tee, and  William  Turner  Ward  and  Margaret  his  wife 
(as  parties  beneficially  interested),  insisted  on  the  validity 
of  the  assignment  of  Ju^  1826,  and  the  Plaintiff  required 
possession  of  the  furniture,  and  claimed  to  be  entitled  to 
receive  the  mortgage  money,  and  the  money  due  on  the 
policy  of  insurance  thereby  purported  to  be  assigned. 

The  Defendants,  the  executors,  and  the  Heroeys  in- 
sisted, that  the  deed  was  altogether  invalid;  and  there- 
upon, the  present  Plaintiff  and  William  Tttmer  Ward 
and  Margaret  his  wife  filed  their  bill  in  this  Court, 
praying  that  the  deed  might  be  established,  and  the 

trusts 
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trusts  executed  in  this  Court.  The  cause  was  heard  1845. 
before  the  Vice-Chancellor  of  Englanel,  who  dismissed 
the  bill  (a),  on  the  ground  that  there  was  no  equity, 
the  right  of  the  Plaintifi,  if  any,  being  at  law.  On  a 
rehearing  before  Lord  Cottenham  {Jb\  the  order  was 
affirmed ;  but  bis  Lordship  being  of  opinion  that  the 
form  of  the  suit  was  not  proper,  and  that  the  circum- 
stances were  such,'  that,  in  a  proper  form  of  suit,  the 
trustee  might,  for  some  purposes,  have  a  right  to  the 
assistance  of  the  Court,  dismissed  the  bill  without  pre- 
judice to  the  institution  of  any  other  suit. 

In  consequence  of  that  clause,  added  by  the  Lord 
Chancellor  to  the  order  for  dismissal  made  by  the  Vice- 
Chancellor  of  England,  the  present  suit  was  instituted. 

The  bill  prayed,  that  an  account  might  be  taken 
of  the  household  furniture,  monies  and  securities  for 
money,  policies  of  assurance  and  other  effects,  which 
William  WhiUlodc  was  possessed  of  or  entitled  to  on 
the  27th  day  oi  July  1826;  that  it  might  be  ascer- 
tained by  the  Court,  what  parts  thereof  and  what 
estate  or  interest  therein,  were  assigned  to  the  Plaintiff, 
under  an  indenture  bearing  date  on  that  day;  that 
the  trusts  of  that  indenture  might  be  executed,  under 
the  directions  of  the  Court,  and,  if  necessary,  that  an 
account  might  be  taken  of  William  Whiteloci^s  personal 
estate  possessed  by  his  executors,  and  also  of  his  debts; 
that  his  personal  estate,  acquired  subsequently  to  the 
date  of  the  indenture,  might  be  declared  first  liable  to  the 
payment  of  his  debts;  that  the  property  and  effects 
assigned  by  the  indenture,  or  the  value  thereof,  might 
be  made  good  out  of  the  personal  estate,  and  that  the 

Defendants 

(a)  S  5Sin.  571.  (b)  C.  P.  CoopA46. 
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Defendants  might  be  decreed  to  join  in  conveying  and 
surrendering  the  legal  estate  in  the  mortgaged  lands 
and  premises,  in  the  bill  mentioned,  to  the  Plaintiff,  as 
trustee  of  the  indenture. 


When  the  cause  came  on  to  be  heard  on  the  29th  of 
Jyhf  1848,  it  was  referred  to  the  Master  to  inquire  what 
property  was  included  in  the  indenture,  and  whether 
the  same,  or  any  and  what  part  thereof,  came  into  the 
possession  of  the  Defendants  the  executors,  and  whe* 
ther  there  was  any  and  what  property  belonging  to  the 
testator  at  the  time  of  his  death,  which  was  not  in- 
cluded in  the  indenture,  and  what  debts  there  were  of 
the  testator  at  the  time  of  his  death,  and  whether  any 
and  which  of  them  remained  unpaid. 

The  Master,  by  his  report  dated  the  6th  of  May^ 
1844,  found,  that  the  property  included  in  the  indenture, 
consisted  of  the  mth'tgage  money  of  546/.  2^.  6€f.,  the 
policy  of  insurance  for  the  sum  of  1000/L,  and  certain 
furniture;  and,  in  the  first  schedule  to  hb  report,  he 
set  forth  the  parts  of  such  property  which  came  into 
possession  of  the  Defendant  WiUiam  Fisher  Audland* 
He  also  stated  the  particulars  of  the  property  be- 
longing to  the  testator  at  the  time  of  his  death, 
which  were  not  included  in  the  indenture,  and  the 
amount  of  the  testator's  debts,  all  of  which  had  been 
paid,  and  amounted^  in  the  whole,  to  a  sum  less  than 
the  amount  of  the  personal  estate  not  included  in  the 
indenture. 

The  cause  now  came  on  to  be  heard  on  the  merits. 


Mr.  a  P.  Cooper  and  Mr.  Bolt  for  the  Plaintiff,  and 
Mr.  Tinney  and  Mr.  J.  H.  Taylor,  for  Defendants  in 

the 
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the  same  interest  There  is  some  part  of  the  property 
comprised  in  the  deed,  which  efTectually  passed  at  law, 
and  became  subject  to  the  trusts  therein  declared. 
Tbas,  the  household  furniture  passed  at  law  by  the 
deed  of  assignment  {a\  Jones  v.  Gibbons  (b),  Devoey  v. 
Bayntun  (c) ;  notwithstanding  the  assignor  retained 
possession,  which  was  consistent  with  the  trusts  de- 
clared, ha  being  entitled  to  a  life  interest  therein.  Hope 
V.  Hope  {d)j  Cadqgan  v.  Kennei.  {e)  Next,  the  mortgage 
in  fee  passed,  for  the  cestui  que  trusts  being  related 
in  blood  to  the  settlor,  it  might  operate  as  a  covenant  to 
stand  seised,  Sanders  on  Uses  (g).  And  in  Dt^ld  v. 
Wwes  {h)  it  was  held,  that  a  sum  secured  on  mortgage 
of  real  estate  might  be  a  subject  of  a  donatio  nwrtis 
causdj  and  that  the  real  and  personal  representatives 
were  trustees-  for  the  donees.  The  policy  we  admit 
did  not  pass  at  law,  but  all  that  could  be,  or  was  neces- 
sary to  be  done  had  been  completed,  as  in  Foriescue  v. 
Bamett(i\  in  which  case  Sir  John  Leach  gave  effect 
to  a  voluntary  assignment  of  a  policy ;  and,  it  is  to  be 
observed,  that  no  notice  had  there  been  given  of  the  as* 
signment  Notice  is  necessary  only  as  between  successive 
incumbrancers ;  the  doctrine  does  not  apply  as  between 
the  assignor  and  assignee.  But  whether  the  property 
passed  or  not  at  law,  still  the  assignee  had  a  legal 
remedy.  He  might  have  brought  an  action  at  law  for 
the  goods,  the  mortgage  money,  and  policy,  in  the  name 
of  the  assignor,  even  without  his  consent,  which  a 
Court  of  law  would  not  have  stayed,  noi%  would  it 
have  permitted  the  nominal  Plaintiff  to  interfere  with 

or 


1845. 


(a)  Com,  Dig.f  and  see  Irons 
v.  SmaUpiece,  2  B.^  Aid.  551. 
(6)  9  F^f.  p.410. 
(c)  6  Eatt,  257. 
{d)  Unreported. 


(e)  Cowp,  452. 

ig)  Vol.  II.  p.  98.,  5th  Edit. 

(A)  1  BU.  y.  S.  498. 

(i)  S  MyL  ^  jr.  36. 


P  4 


208 


CASES  IN  CHANCERY, 


1845. 


or  release  the  action.      Winch  v.  Keeby  (a),  Marky  n 
Fr€ar{b)f  and  Z^gh  v.  Leigh,  (c) 

AgaiD)  this  deed  cootains  a  ooTenant  on. the  part  of 
Joseph  Wardf  that  he  and  his  heirs  and  executors,  &C, 
will  do  all  further  acts,  Scc^  for  better  assigning  and 
transferring  the  property  to  the  Flainti£  If,  therefore, 
the  transfer  be  incomplete,  the  representatives  are  bound 
to  perfect  it,  and  under  this  covenant  the  Plaintiff  has  a 
legal  remedy  to  prevent  circuity  of  action;  this  Court 
will  relieve  by  giving  the  specific  property  instead  of 
damages  for  the  loss  of  it.  In  fViUianuon  v.  Codring^' 
ton  (c/),  a  man  made  a  voluntary  settlement  on  his 
natural  children,  and  bound  himself  to  warrant  He 
afterwards  sold  the  estate,  yet  his  assets  were  held 
liable  in  equity.  So  in  Watson  v.  Parker  {e)  it  was  held, 
that  a  voluntary  covenant  was  sufficient  to  support  a 
creditor's  suit  against  the  representatives  of  ihe  cove- 
nantor. Fletcher  v.  Fletcher  {g)  was  a  similar  case.  This 
is  a  direct  positive  covenant,  and  not  an  implied  covenant 
like  that  in  Dillon  v.  Cqppin  (h). 


Mr.  Turner  and  Mr.  Dickenson^  contra.  This  suit  is 
a  mere  repetition  of  the  attempts  made  in  the  former 
case  of  Ward  v.  Audland^  which  was  decided  by  the 
Vice-Chancellor  of  England^  and  afterwards  by  Lord 
Cottenham  on  appeal,  not  on  the  ground  of  misjoinder, 
but  upon  the  principle  that  the  right,  if  any,  was  a 
legal  rights 


(a)  1  Term  R.  619. 

(6)  6  Bing.  547. 

(c)  1  Boi.  i  Ptd.  447.,  and 
see  Orchard  v.  Coultting,  7  Seottf 
(JV.C),  414.  Sfncer  v.  Todd, 
9Cr.  ^  Jer.  165.;    WMUhead 


You 

V.  Hvgkes,  S  Cr.  ^  jif.  318.; 
Emery  v.  MueUow,  10  Bing,  S3. 

(d)  1  Ves.SeH.5ll. 

{e)  6  Beavan,  883. 

(g)  4  Hare,  67. 

(A)  4lfy.  4>CV.647. 
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You  cannoty  in  a  suit  to  administer  a  trust,  bring  a 
person  claiming  adversely  to  the  trust  and  to  the  trustee 
before  the  Court  You  must  first  recover  the  property 
in  one  suit,  and  then  administer  it  as  between  the  ceslui 
que  Uiisis  and  the  trustees.  Talbot  v.  The  Earl  of 
Radnor  (a\  though  apparently  contrary  to  that  principle, 
has  been  disapproved  of,  and  has  never  since  been 
acted  on. 

9 

If  the  Plaintiff^  as  he  argues,  has  a  legal  right  in  any 
part  of  the  property,  he  should  sue  for  it  at  law ;  this 
Court  has  no  jurisdiction  to  interfere ;  but  if  the  legal 
title  is  incomplete,  it  is  now  firmly  settled,  that  this 
Court  will  not  interfere  to  assist  a  mere  volunteer. 
Dillon  V.  Coppin  (i),  Jeffhys  v.  Jeffhys  (c),  Meek  v. 
Kelilewell.  {d) 

We  do  not  dispute  that  a  voluntary  covenant  may  be 
the  subject  of  a  demand  in  equity,  but  the  question  as 
to  what  extent  a  Court  of  Equity  will  give  effect  to  it, 
depends  on  the  nature  of  the  covenant  and  the  frame  of 
the  suit.  The  frame  of  this  suit  is  not  for  the  administra- 
tion of  the  assets,  but  for  the  recovery  of  the  specific 
property,  and  the  covenant  is  such,  that  nominal  damages 
would  alone  be  recovered  at  law. 

As  to  the  argument,  that  this  is  a  covenant  to  stand 
seised,  the  covenantee  is  not  of  blood  (^),  and  the  deed 
does  not  profess  to  convey  the  estate  in  mortgage* 

Mr.  Tinneyi  in  reply. 


1845. 


(a)  3  MyLi  K.2S2. 
{h)  4  Myl.  i  Cr.  647. 
(c)  Cr.  i  PA.  ISS. 


ne 

{d)  1  Hare^  464.^1  Phil.  542. 
(e)  See  Gilb.  Usei,  847. 'and 
S8  Vin.  il^.  196.  pi.  15. 
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1845.  The  Master  cfthe  Rolls.  Fd>.  27. 

For  the  PlaintifT  and  the  Defendants,  Ward  and 
wife,  it  was  argued,  that  this  suit  has  been  instituted, 
precisely  in  the  form  and  for  the  purposes  suggested 
by  the  Lord  Chancellor  on  the  rehearing  of  the  former 
cause,  when  he  intimated,  that  the  Plaintiff  would, 
or  might,  be  entitled  to  some  relief;  that,  in  fact,  the 
deed  did  constitute  a  valid  and  effectual  assignment  of 
the  mortgage-money,  the  policy  of  insurance  and  the 
furniture,  thereby  purported  to  be  assigned  ;  and  that  as 
the  executors  have  received  the  money  due  on  the 
policy,  and  have  sold  the  furniture,  the  Plaintiff  is 
entitled  to  have  from  them  satisfaction  for  the  value,  or 
the  amount  of  monies  received  by  them  on  account 
thereof. 

The  Defendants,  the  executors,  and  the  Herveys^  on 
the  other  hand,  have  insisted,  that  the  Lord  Chancellor 
expressed  no  opinion  whatever  on  the  merits  of  the  case ; 
that  the  assignment,  being  an  assignment  of  choses  in 
action^  could  never  have  been  made  effectual  without 
the  aid  of  this  Court,  and  that  the  assignment,  being 
merely  voluntary,  the  Court  would  give  no  assistance 
to  make  it  perfect  and  effectual ;  and,  therefore,  that  the 
assignment  was,  and  ought  to  be  deemed,  invalid,  and 
the  bill  should  be  dismissed. 

• 

It  appears  to  me,  upon  a  consideration  of  the  report 
of  the  judgment  of  the  Lord  Chancellor  in  the  former 
cause,  that  no  opinion  was  pronounced  on  the  legal 
effect  of  the  deed,  and  that  the  question  is  now  open  for 
consideration. 

The  intention  of  Mr.  fVhitelock^  at  the  date  of  the 
deed,  was  to  assign  the  property  in  question  to  the 

Plaintiff 
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PlaintifF  absolutely,  and  to  declare  trusts  to  be  executed 
out  of  the  estatei  which,  by  the  assignmeDt,  was  intended 
to  be  Tested  in  the  Plaintiff.  The  covenant  appears  to 
me  to  have  been  entered  into,  in  aid  of  the  form  of  the 
transfer  or  assignment  intended  to  be  made.  Mr.  Whiie^ 
lock  intended  to  make  a  gift  by  assignment,  and  not  to 
declare  a  trust  to  be  executed  by  himself. 

Supposing  the  assignment  to  have  been  a  complete 
and  efiectual  assignment,  there  is  not  only  no  conflict 
but  no  question,  nor  any  difficulty  as  to  the  trusts  which 
the  Plaintiff  had  to  perform*  If  the  property  was  legally 
vested  in  the  Plaintiff,  he  might  have  recovered  it  at 
law,  and  applied  it  on  the  trusts ;  if  the  property  was 
not  legally  and  effectually  vested  in  the  Plaintiff,  then, 
as  the  deed  was  voluntary,  this  Court  could  afford  no 
assistance  to  the  Plaintiff  in  recovering  it,  and,  under 
these  circumstances,  the  only  question  between  the  par- 
ties b,  what  is  the  legal  effect  of  the  assignment 

The  property  claimed  under  this  deed  consists,  first, 
of  a  debt  secured  by  a  mortgage  in  fee  of  a  customary 
estate;  secondly,  a  policy  of  insurance  on  the  life  of  Mr. 
Whiielock;  and,  thirdly,  certain  household  furniture. 

The  debt  and  the  policy  of  insurance  are  ehoses  in 
action  not  assignable  at  law,  and  it  is  plain,  that  the 
whole  estate  and  interest  of  the  assignor  did  not,  and 
could  not,  pass  to  an  assignee ;  and  I  apprehend,  that  in 
the  case  of  a  voluntary  deed,  neither  the  assignor  nor 
his  executor  could  have  been  compelled  to  permit  the 
assignee  to  use  his  name  for  the  recovery  of  the  debt. 
The  assignment  was  deficient,  because  it  did  not  vest  in 
the  assignee  all  that  the  assignor  professed  and  intended 
to  pass,  and  no  instance,  except  in  the  case  of  Fofiescue  v. 

Bamett 
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Bamett  {a)y  has  been  produced,  in  which  this  Court  has 
given  effect  to  such  an  assignment  It  does  not  appear 
by  the  report,  what  were  the  grounds,  on  which  Lord 
Cottenham^  in  deciding  the  case  of  Edwards  v.  Joties  {b\ 
gave  the  interpretation  he  did  to  the  case  of  Fortescue  v. 
Bamett ;  but  it  is  certainly  clear,  that  Sir  John  Leach 
did  not,  in  that  case,  intend  to  alter  the  rule  of  the 
Court  which  was  previously  established ;  and  it  is  also 
clear,  that  the  circumstances,  by  which  Lord  Cottenkatn 
seemed  to  think  that  Fortescue  v.  Bamett  might  be  ex- 
plained, are  not  found  in  the  present  case.  It  appears 
to  me,  that  neither  a  voluntary  assignment  by  deed  of  a 
mortgage  debt,  accompanied  by  a  grant,  not  specifying 
the  particular  estate,  but  of  all  estates  held  in  mortgage, 
and  by  a  covenant  for  further  assurance,  without  deli- 
very of  the  mortgage  deed  or  notice  to  the  mortgagor, 
nor  the  voluntary  assignment  of  a  policy  of  assurance, 
retained  in  the  hands  of  the  assignor,  and  without  no- 
tice given  to  the  grantor,  though  accompanied  by  a 
covenant  for  further  assurance,  can  be  considered  as  a 
complete  and  effectual  assignment,  to  be  acted  upon  and 
enforced  by  the  assignee,  without  any  further  or  other 
act  to  be  done  by  the  assignor. 


With  respect  to  the  furniture,  the  bill  claims  the 
legal  right  to  it  for  the  Plaintiff,  and  if  he  had  it,  I  am 
of  opinion  that  he  ought  to  have  proceeded  at  law  to 
recover  it  With  respect  to  the  mortgage,  the  bill 
alleges  the  legal  estate  to  be  in  the  Defendants,  or  some 
of  them,  and  prays  for  a  conveyance  in  aid  of  the  vo- 
luntary gift.  On  the  whole,  I  think  that  the  Plaintiff  is 
not  entitled  to  any  relief,  and  that  the  bill  must  be  dis- 
missed, but  without  costs. 


(a)  5  Myl.  i  JT.  36. 


(5)  1  Mt^.  i  Cr.  826. 


CASES  IN  CHANCERY, 

Note.  —  The  Plain  tiff  presented  a  petition  to  the  Vice  Chancellor 
of  England  in  the  administration  suit,  submitting  that,  under  the 
covenant  for  further  assurance,  he  was  a  specialty  creditor  of  the 
testator,  and  praying  lil^rty  to  prove  his  debt  before  the  Master. 
The  Vice  Chancellor  of  England^  on  the  16th  oi  April,  1845,  gave 
liberty  to  bring  such  action  at  law  as  he  might  be  advised. 


Ward 

V. 
AUDLAMD. 


Note.  —  The  following  are  the  principal  cases  on  the  subject, 
according  to  their  dates,  many  of  which  were  dther  cited  or  ad- 
verted to. 

(1682)  Vi&ert  v.  Beaumont,  1  Vem.  100.  (1686)  Beard  v.  Kut- 
thall,  1  Vem.  427.  (1724)  Otgoodv.  Strode.  2  P.  Wms.  245.  (1731) 
Vernon  v.  Vemony  2  P.  Wms.  594.  (1733)  Leckmere  v.  Earl  of 
CaHitle,  3  P.  IVms.  222.  (1759)  SiapUton  v.  StapUton^  1  Alk.  10. 
(1739)  .Boughton  v.  Boughton^  1  Atk.  625.  (1739)  Sear  v.  AiAwell, 
SSwansLAll.n,  (1759)  Bolton  y,  Bolton,  3  Swanst,  41 4r.n.  (1748) 
Stephens  v.  Trueman,  I  Ves.  sen.  73.  (1750)  WUluimson  v.  Codrtng' 
ton^  1  Fes.  sen.  51 1.  (1789)  Colman  v.  Sarrel,  I  Ves,  jun.  50.,  3  Bro, 
C\  C.  12.  (1793)  Tail  V.  Hubert^  S  rest. jun.  111.  (1801)  Adams  v. 
Claxton,  6  Ves,  225.  (1802)  Ellison  v.  Ellison,  6  Kex.  662.  (1804) 
Jon^x  V.  Gibbons,  9  F^f.  411.  (1805)  Antrobus  v.  5fns<A,  12  F«.  39. 
(1808)  Sloane  v.  Cadogan,  3  Sug,  V.  4*  P.  App.  66.  (1811)  Pti/- 
v^r/^  V.  Pnhertofl^  18  Frx.  99;  (1811)  Ex  parte  Pye,  Ex  parte 
Dvbostf  18  Ves.  149.  (1815)  Co//tfrfi  v.  Missing,  I  Mad.  176.  (1833) 
Lomas  v.  Wright,  2  il/y/.  j-  JT.  769.  (1836)  Edwards  v.  Jonef, 
1  JIfy.  4-  Cr.  226.  (1837)  P/ouvr  v.  Marten,  2  Afy/.  j-  Cr.  459. 
(1837)  Hoiloway  v.  Hcadington,  8  ^tm.  324.  (1837)  FFan/  v.  ^Iim/. 
/aim/,  8  Sim.  571.  (1857)  Wheatley  v.  Purr,  1  AV^n,  551.  (1838) 
Cifllinson  v.  Pattrick,  2  AVffi,  123.  (1838)  FFsn/  o.  Audland  on  re- 
hearing,  C.  P.  Cooper.  146.  (1839)  Dri!^  v.  Coppin,  4  JIfy/.  4-  Cr. 
647.  (1841)  Jr^ery*  v.jeffertfs,  Cr.  Sf  Ph.  138.  (1841)  BeaUon  v. 
Beatson,  12  Simons,  281.  (1841)  James  v.  Bidder,  4  i?MtNni,  600. 
(1842)  ilf€«i(  Y.Kettlewell,  1  ITar^,  464.;  1  PA.  342.  (1845)  CVmif^- 
Aaift  V.  Plunkett,  Q  V.^C.  (C.  C.)  245. ;  (1843)  Davenport  v.  Bishopp, 
16.  451.    (1844)  Fletclicr  V.  Fletcher,  4  /fare,  67. 
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Feb,  84.  26.  DICK  V.  LACY. 

Gift  to  A,  Tor  fTIHE  question,    in   this  cause,  arose  upon   a   will» 

mainder  to  which  was  in  the  following  terms  :  —  "As  to  all 

the  daughters  the  rest,  residue,  and  remainder  of  my  estate,  both  real 

their  descend-  ttnd  personal,  I  give  and  bequeath  the  same  unto  Anne, 

^i^'Tto  **  '*^y  ^^  ^^^  Thomas  Mantell,  Knight,  for  her  life, 

hold  to  them,  and  after  her  decease,  I  give,  devise,  and  bequeath  the 

and  asstgM  for  **™®  "'^'^  ^^^  nieces,  the  daughters  of  Captain  Boyce^ 

ever."    The  and  their  descendants  per  stirpes^  to  hold  to  them^  their 

chil§ren"t*  ^^^^^  and  assigns  for  ever;  Lady  Mantell  and  the  de- 

the  death  of  scendant^  of  Captain  Boyce  paying  unto  my  relation, 

and  of  the        Mrs.  Leplastrier,  the  sum  of  SOL  a  year  for  her  life." 

tenant  for  life. 

Held,  that  the 

daughters  The  testator  died  in  1826. 

took  absolute 

interests  and 

in  joint  Lady  Mantell^  the  tenant  for  life,  died  in  September 

tenancy,  and      ,  q^q 

that  the  issue     *  °*^« 

could  only 

take  by  sulv 

stitution.  Captain  Bpyce  had  three  daughters  only,  —  viz.,  Ca^ 

p^^tiwi^    /Amwtf  Lacjfy  who  survived  the  testator  and  died  in  July 
held  to  import  1 849,  without  having  had  any  issue,  in  the  lifetime  of  the 

tribution  but    ^^"^^^  ^^^  ''^^  >  Mary  S*  Dick^  who  was  still  living,  and 
succession  or     had  several  children ;  and  Elizabeth  O.  Fielding^  who 

of  represent-     ^as  also  still  living,  and  had  children, 
ation. 

The  question  was,  what  interest  the  daughters  of 
Captain  Boyce  and  their  descendants  took  in  the  per- 
sonal estate  of  the  testator,  no  act  having  been  done  to 
sever  any  joint  tenancy.  ' 

Mr.  Turner  and  Mr.  Beavan^  for  the  Plaintiff  Mrs. 
Dick  and  her  husband,  contended,  first,  that  the  three 

daughters 
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daughters  took  absolute  interests;   secondly,  that  the        1845. 
property  was  given  to  them  as  joint  tenants ;  and,  con- 
sequently, that  the-  two  survivors  were  absolutely  en- 
titled to  the  whole  residue. 

They  argued  as  follows :  •—  First,  the  gift  is  to  the 
daughters,  *^  and  their  descendants  per  stirpes,  to  hold 
to  them,  their  heirs  and  assigns,  for  ever ; ''  the  tenen- 
dum, therefore,  shews  that  the  parties  intended  to  take, 
were  to  enjoy  absolute  interests.  Next  the  daughters 
alone  take,  for,  under  the  limitation  **  to  the  daughters 
and  their  descendants  per  stirpes/'  the  children  can 
take  only  through  their  parents.  The  expression 
'^  descendants "  includes  every  degree  {a) :  it  means 
"  all  those  who  proceed  from  her  body ;"  Crossly  v. 
Clare  (i),  Butler  v.  Slratlon,  (c)  The  words,  therefore, 
are  equivalent  to  a  gift  to  jt.  and  his  issue,  or  to  A. 
and  his  successors,  which  would  give  an  absolute  in- 
teresL  (</)  It  is  similar  to  the  case  of  Baiter  v.  Om- 
maney{e\  where  the  gift  was,  to  the  children  of  A.  and 
their  issue,  share  and  share  alike,  and  it  was  held  to 
be  an  absolute  gift  in  the  children.  So,  in  Gibbs  v. 
Tait  (g),  there  was  a  gift  to  the  daughters  of  71  2).  and 
their  issue,  and  it  was  held  that  the  daughters  took 
absolutely.  But  if  the  word  ^'  descendants  "  be  used 
as  a  word  of  purchase,  then  the  children  would  take  only 
by  way  of  substitution  for  their  parents,  in  the  event  of 
such  parents  dying  in  the  lifetime  of  the  testator.  The 
case  of  Pcarsoti  v,  Stephen  (A)  was  remarkably  similar  to 
the  present  case.  There  the  gift  was  to  the  testator's  five 
sons  and  their  respective  issue,  ecjually  per  stitpes,  in 

equal 

(fl)  See  I  Roper  on  Leg,  122.  {e)  4  Rms,  70. 

\li)  1  Ambler ^  597.  {g)  8  Simons,  13«. 

(c)  5  Bro.  C.  C,  369.  {h)  5  Bit.  203.,  and  2  Dow  ^ 

{d)  1  Rep,dS,b,  6V.328. 
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1845.  equal  shares;  and  it  was  held  by  the  Hoase  of  Lords^ 
reTersing  the  decision  of  Sir  John  Leach^  that  the  sons 
were  absolutely  entided ;  and  it  was  there  said,  '^  that 
if  any  one  of  the  sons  should  not  be  liTing  at  the  time 
of  the  death  of  the  testator,  the  issue  of  that  deceased 
son  might  take  by  substitution/'  The  children  cannot 
take  concurrently  with  the  parent,  for  they  are  to  take 
**per  stirpes "  or  by  representation  from  the  root  It 
would  then  be  inconsistent  for  the  root  and  branch  to 
take  together.  Again,  the  children  cannot  take  in 
remainder,  because  there  is  no  trace  of  any  such  in- 
tention, and  the  tenendum  is  absolute ;  they  must, 
therefore,  if  at  all,  take  by  substitution. 

Secondly,  the  gift  is  in  joint-tenancy.  The  general 
rule  is,  that  under  a  gift  to  several  simpliciter^  they 
take  as  joint-tenants.  Again,  this  is  a  gift  to  a  class, 
and  a  class  always  take  as  joint-tenants.  It  may  be 
objected,  that  they  are  to  take  per  stirpes^  and  that  this 
imports  a  severance,  but  that  is  not  so :  the  next  of  kin 
often  take  per  stirpes  by  representation,  yet  they  never- 
theless take  as  joint-tenants;  Withy  v.  Mangles. {a) 
The  charge  also  of  the  annuity  on  the  descendants 
makes  it  necessary  to  keep  the  property  together, 
as  far  as  possible,  in  the  hands  of  the  descendants  of 
Captain  Boyce^  and  not  to  allow  it  to  pass  to  repre- 
sentatives. 

• 

Mr.  Kinderdejf  and  Mr.  J.  Baily^  for  Mrs.  Fielding^ 
in  the  same  interest  as  the  Plaintiff.  There  are  two 
questions ;  first,  as  between  the  daughters  of  Captain 
Boyce  and  their  descendants  ;  and,  secondly,  as  between 
the  surviving  daughters  and  the  legal  personal  repre- 
sentatives of  Mrs.  Lacy.      The   words  "  per  stirpes  " 

used 

(a)  4  Bcavan,  358. 


CASES  IN  CHANCERY.  217 

used  in  this  case  were  used  also  ia  Pearson  v.  Stephen^  1845. 
and  they  prevent  the  children  taking  equally  with  their 
parents.  Again,  the  habendum  is  lo  them,  their  heirs 
and  assigns  for  ever;  therefore  the  interest  of  the 
parents  cannot  be  limited  to  a  life  estate.  The  words 
*'  and  their  descendants  "  may  be  read — '^  or  their  de- 
scendants,'' and  the  children  would  take  by  way  of  sub- 
stitution, (a) 

Secondly,  the  gift  creates  a  joint-tenancy,  at  all  events, 
in  the  parents ;  and  the  testator  must  have  meant,  that, 
if  either  of  the  daughters  died  in  the  lifetime  of  Lady 
Mantellj  the  joint-tenancy  was  to  be  severed  so  as  to 
let  in  the  children  to  take  by  way  of  substitution  for 
the  parent ;  but  if  a  daughter  died  without  issue,  and 
without  having  severed  the  joint-tenancy,  then  that  the 
survivors  should  take. 

Mr.  Purvis  and  Mr.  Llqyd^  for  Mr.  Laey^  the  legal 
personal  representative  of  Mrs.  Laa/y  claimed  one- 
third  of  the  residuary  property,  contending  that  the 
three  daughters  took  absolute  interests  as  tenants  in 
common.  They  argued  as  follows :  —  First,  the  gift  is 
to  them  and  their  descendants.  Now  the  word  '*  de- 
scendants "  means  posterity  of  every  kind,  and  has 
been  held  by  Lord  ^don  and  Lord  Cottenham  to  be 
synonymous  with  the  word  '*  issue".  Oddie  v.  Wood^ 
ford  (ft),  Bemal  v.  BemdL  {c)  It  is  therefore  the  same 
as  if  the  gift  had  been  to  them  and  their  issue.  Se- 
condly, they  take  as  tenants  in  common,  for  the  ex* 
pression  **  per  stirpes  "  implies  that  each  niece  and  her 
descendants  are  to  take  separately  and  distinctly  from 
the  others.    It  is  a  severance  of  equal  shares,   and 

is 

(fl)  See  Pfke  v.  Lodcley^  6         (6)  3  -My/.  ^  Cr.  584. 
BeoKO^  180.  (e)  3  Myk  ^  Cr.  SS9. 
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1845.  18  equivalent  to  saying  that  they  were  to  take  equally* 
If  the  descendants  take  by  substitution  for  the  parent, 
and  ^*  per  stirpes,"  as  has  been  aif^ued  for  the  Flain- 
tifl&,  it  is  impossible  that  they  could  take  with  the 
odier  daughters  in  joint-tenancy.  Again,  the  ezpres* 
sion  is  such,  as  to  create  a  tenancy  in  tail,  in  which 
case  a  joint-tenancy  cannot  exist  (a) ;  besides  this,  the 
shares  of  the  parents  and  children  would  not  vest  at 
the  same  time,  and  **it  is  contrary  to  the  rule  of  law, 
that  persons  who  are  to  take  at  different  times  can  take 
as  joint-tenants/'     Woodgaie  ▼•  Vmoin.  (b) 

Mr.  Wood^  for  the  children  of  Jif  rs.  Diek^  and 
Mr.  Teed  and  Mn  Younge^  for  the  chOdren  of  Mrs. 
Fielding.  Either  the  children  take  absolute  interests 
jointly  with  their  mothers,  or  the  mothers  take  for  life, 
with  remainder  to  their  children.  If  a  man  devise 
land  to  A  and  to  his  children  or  issue,  and  A  has 
issue,  the  latter  will  take  jomtly  with  the  parent, 
Wildes  Case{e)^  Oaies  d.  Hatterley  v.  Jadc9on{i)f 
Jeffery  v.  Homfwood  {fi\  Neoaman  ▼.  Nightingale  {g\ 
Heron  ▼.  Stokes  (A),  Crockett  v.  Crodcett  (i) 

If  the  first  be  not  the  true  constructbn,  then,  se- 
condly, the  parents  take  a  life  interest,  with  remainder 
to  their  children.  In  Crcemfbrd  v.  TroUer  ijc)  a  legacy 
was  bequeathed  **  to  Lady  Scott  and  her  heirs  (say 
children),"  and  it  was  held,  that  Lady  5.  who  had 
children  living,  was  entitled  for  life,  with  remainder  to 
her  children.    In  Marst  v.  MorseiJ)^  a  testator  gave  his 

daughter 

(a)  See8jffniMificmFPiar,158.         (A)  S  JDr.  ^   Wat.  89.  and 

(6)  4  ^m.  1S9.  IS  C7.  if  Fhu  161. 

(c)  6  Co.  Rep.  17  a.  (t)  1  Hare,  451. 

(d)  S  Stra.  117S.  {k)  4  Mad.  561. 

(e)  4  Mad.  398.  (Q  8  Simons,  485. 
(g)  1  Cor,  341. 
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daughter  and  her  children  two  sumsi  and  appointed  1845. 
A.  B.  trustee  of  those  sums,  for  his  daughter  and  her 
children :  it  was  hdd  that  the  daughter  took  for  life^ 
with  remainder  to  her  children.  In  Faugkan  v.  J^ 
Marquis  qfHeadJbri  (a),  a  testatori  bequeathed  40,000/. 
to  Lord  H*  and  his  children^  to  be  secured  for  their 
benefit)  it  was  held  that  Lord  //.  took  for  life,  with 
remainder  to  his  children.  In  French  v.  French  (i),  a 
sum  was  given  to  a  daughter,  in  trust  for  the  use  of 
herself  and  children :  the  daughter  had  two  children 
living  at  the  testator's  death :  it  was  held  that  she  was 
ebtitled  for  life,  with  remainder  to  her  children. 

Tlie  expression  ^per  stirpes"  does  not  necessarily 
import  a  representation  of  the  parent.  What  the 
testator  meant  was  thb :  —  that  each  daughter  and  her 
desoendanis  shoald  take  their  aliquot  share  of  the  whole, 
independent  of  the  other  daughters  and  their  repre- 
sentatives; so  that  there  being  three  stirpes^  each 
should  take  one^hird  between  them. 

Mr.  Kinderdey^  in  reply. 

T%t  Master  of  the  Rolls. 

This  is  a  case  attended  with  very  considerable  difficulty, 
but  I  am  afraid  I  cannot,  by  any  further  consideration, 
ascertain  with  any  greater  certainty  what  was  really  in- 
tended by  this  testator. 

The  words  are  simply  these:  —  after  the  death  of 
Lady  Mantettf  *^  I  give^  devise,  and  bequeath  the  same 
unto  her  nieces,  the  daughters  of  Captain  Boyce  and 
their  descendants,  per  stirpes^  to  hold  to  them  their 

heirs 

(«)  10  Simoni^  6S9.  (6)  1 1  ^mwu,  257. 

Q2 
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1845.  heirs  and  assigns  for  ever;  Lady  Mantell^  and  the  de- 
scendants of  Captain  Boyce  paying  unto  my  relation 
Mrs.  Leplastrier^  the  sum  of  502.  \i  year  for  her  life." 
There  is  no  question  as  to  the  time  of  distribution ;  it 
was  to  be  on  the  death  of  Lady  Mantell.  Who  then 
are  the  persons  intended  by  the  testator  to  take  the 
benefit  of  his  gift?  The  daughters  of  Captain  Boyce 
and  their  descendants  per  stirpes.  What  interest  is 
intended  for  them  ?  They  are  to  hold  ^*  to  them  their 
heirs  and  assigns  for  ever:''  so  that  whoever  may  be 
the  persons  who  are  to  take,  they  are  to  enjoy  an  ab- 
solute and  entire  interest  at  the  time  they  take.  It 
follows,  then,  that  the  daughters  of  Captain  Bcyce  and 
their  descendants  per  stirpes  were  to  take  absolute  in- 
terests, to  them  their  heirs  and  assigns  for  even 

The  first  question  discussed  is,  what  is  the  e£^t  o. 
a  gift  "  to  the  daughters  and  their  descendants  per 
stirpes^  and  it  has  been  contended  that  the  word  **  de- 
scendants" is  to  have  the  same  effect  as  the  word 
"issue;'*  and  that  the  words  ^^ per  stirpes**  are  not 
very  material  to  the  construction ;  so  that,  there  being 
in  effect,  a  gift  to  the  nieces  and  their  issue,  a  tenancy 
in  tail  would  be  created  in  the  real  estate,  and  an  ab- 
solute interest  in  the  personal  estate. 


Whatever  may  be  meant  by  the  words  "  per  stirpes^*' 
I  think  it  must  be  admitted  that  they  mean  a  distribu- 
tion of  some  sort  or  other,  and  that  the  words  "  de- 
scendants per  stirpes**  do  not  mean  that  species  of  limit- 
ation, which  would  constitute  the  first  taker  a  tenant 
in  tail ;  I  think  the  idea  is  wholly  excluded  by  the  words 
*^  per  stirpes^**  and  also  by  the  subsequent  words  which 
give  the  absolute  estate* 


I  am 
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I  am  therefore,  among  the  difficulties  of  this  case»  1845. 
of  opinion,  that  the  word  **  descendants "  is  not'  to  be 
considered  as  a  word  of  limitation,  but  is  to  be  con- 
sidered as  a  word  of  purchase;  and  then  arises  the  next 
question,  namely,  what  estate  or  interest  the  children 
are  entitled  to  under  this  wilL  When  they  get  the 
estate,  when  it  comes  to  them,  they  are  to  have  an  ab- 
solute estate ;  but  how  are  they  to  arrive  at  the  estate  ? 
Are  they  to  take  concurrently  with  their  parents,  or  are 
they  to  take  in  succession  either  by  way  of  substitution, 
in  case  of  the  death  of  their  parents  before  the  time  of 
distribution,  or  by  way  of  remainder  expectant  upon  the! 
decease  of  their  several  parents  ? 

The  difficulties  certainly  are  very  considerable  any 
way.  It  is  said,  that  the  words  *'  descendants  per 
stirpes*'  are  to  be  construed  as  signifying  the  class  of 
children  or  grandchildren  who  are  the  descendants  of 
each  parent;  that  is,  that  each  parent  and  their  de- 
scendants are  to  constitute  one  class,  and  are  to  take  an 
aliquot  proportion  of  the  residuary  estate,  to  them 
their  heirs  and  assigns  for  ever.  The  point  has  l)een 
ingeniously  and  elaborately  argued,  but  I  cannot  find 
any  thing  in  the  words  which  distinctly  point  to  that^ 
and  I  have  not  had  a  single  case  or  authority  pointed 
out,  where,  the  distinction  being  taken  between  the 
parent  and  his  descendant  taking  per  stirpes^  the 
children  have  been  held  to  take  concurrently  with  their 
parents. 

I  am  obliged  to  consider,  that  the  words  ^^per  stirpes^* 
not  only  import  distribution,  but  also  import  succession 
or  some  species  of  representation.  If  that  be  so,  and 
the  children  are  excluded  from  taking  concurrently  with 
the  parents,  as  I  think  they  are,  the  question  then  is,  in 

what 
Q  S 
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184>5.       what  species  of  succession  are  they  to  take  ?  and  I  think 
they  can  only  take  by  substitution. 

We  must  observe,  that  whatever  estate  is  taken  by  the 
children,  is  to  be  an  absolute  estate,  and  that  the  time 
of  distribution  is  the  death  of  the  tenant  for  life.  Thai 
is  the  time  to  which  we  must  have  regard ;  and  if  one 
of  the  nieces  had  died  leaving  issue  in  the  lifetime  of 
the  tenant  for  life,  then  there  would  have  been  persons 
exactly  to  answer  the  description,  that  is  to  say,  two 
nieces  and  the  descendants  of  a  niece,  which  descend- 
ants would  take  '^  per  stirpes^* 

If  this  case  had  been  new,  I  should  probably  have 
come  to  a  conclusion  similar  to  that  in  Pearson  v«  S!^e- 
phen;  but  I  do  not  find  any  material  or  substantial 
distinction  between  the  two  case^  on  which  I  could 
reasonably  be  induced  to  ground  a  dififerent  decision 
from  that  in  Pearson  v.  Stephen*  Not  seeing  any  ma- 
terial or  substantial  distinction  between  that  case  and 
the  present,  and  thinking  also  that  such  is  the  proper 
coni^lruction  of  this  will,  I  must  make  a  decree  in  con- 
formity not  only  with  the  decision  in  that  case^  but  also, 
as  I  think,  with  the  proper  construction  of  this  will.  I 
must  declare,  that  in  the  events  which  have  happened, 
and  according  to  the  true  construction  of  this  will,  the 
residuary  estate  belongs  to  the  two  surviving  nieces. 

Costs  of  all  parties  out  of  the  fund. 
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ATTORNEY-GENERAL  v.  BRICKDALE.  jr^^^g. 

TN  this  case,  a  sum  of  money  was  standing  in  Court  The  tnitcees 
"*•  belonging  to  a  charityi  and  a  petition  was  presented  bdneiuu^^ 
br  confirming  a  scheme,  and  for  payment  of  the  di?i-  merout,  an 
dends  of  the  fund  to  the  trustees  of  the  charity.    The  ^^ topaj 
trustees  being  numerous,  it  was  asked,  that  the  Ac-  the  diTidendu 
countant-Oeneral  might  be  directed  to  make  the  pay*  Court  to  the 
ments  firom  time  to  time  to  the  trustees,  or  any  two  of  ^'^^^  ^ 

'  ^  amy  two  of 

them*  them. 

Mr.  Tadss  and  Mr.  Blunt  for  the  Attorney-General. 
Mr.  Harrison  for  the  trustees. 
Mr.  Kinderdof  for  other  parties. 

The  Master  (^ihe  Rolls. 

There  have  been  two  other  cases  in  which  the  same 
point  occurred.  I  then  made  inquiries  of  the  Account- 
ant-Creneral,  and  found  that  there  was  no  difficulty  in 
his  office,  and  that  a  similar  order  had  been  made  in 
another  branch  of  the  Court. 


EXTBACT  or  O&OSB. 


It  it  ordered  that  ^  all  future  diYidends  which  may  become  due 
on  the  sum  of  3706^  lOr.  Id*  bank  annuities,  be,  as  and  when  the 
same  shall  become  due,  paid  to  the  Defendants  Marim  Richard 
Wkuh,  Wmm  Cooke^  Samwtl  Reynolds  Wilmai,  Jokn  TonUnuon^ 
Samuel  Lvcas,  John  Steele,  John  Oarke,  WiOkm  Hopton  WyU, 
Jokn  Hopton  WyH  Thonuu  Sitf,  and  Richard  Jenkim  Poole  King, 
or  any  two  of  them,  as  tnistees  of  the  charity  in  the  said  petition 
mentioned." 

Q  4 
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Dec.  19.  In  re  RHODE& 

Tfaejurisdic-    TTTNDER  the  act  aathorizing  the  formation  of  the 

il^JyJXy  ^  Gr«i<  ^^^^  Railway  (a),  it  is  enacted,  that 
the  Solicitors*  all  costs,  charges,  and  expences,  Sec  &c«  of  the  parties 
only  to  the  whose  land  should  be  taken  by  the  Company  should  be 
h*^?""  H*^**  borne  by  the  company,  and  shall  be  paid  before  enter- 
nary  rales  of  ing  into  possession,  and  to  prevent  delay  in  ascertaining 
Sbe^mMmtttL  ^^  amount,  the  act  contains  a  provision  for  the  de- 
payable  by  posit  of  the  amount  claimed  for  such  costs,  and  for 
^e  oth«r.  ^t   ^^®  ascertainment  of  the  amount  of  such  costs,  charges, 

does  not  au-  and  expences,  &c.  &c*,  by  a  reference  to  two  solicitors, 
thonze  the  ,  i  .  •  . 

Court  to  de-     ^^^  ^  ^  named  by  each  party. 

tenoine  whe- 
ther a  special 
agreement  On  the  8d  ot  December  1886,  the  Railway  Company, 

thi^inode^r  ^^"S  desirous  of  obtaining  lands  belonging  to  Mr. 
taxation^  or  Palmer^  part  only  of  which  they  could  obtain  under 
which^the^  '°  ^^^  compulsory  clauses,  entered  into  a  special  con- 
costs,  chains,  tract  under  seal  with  Mr.  Palmer^  for  the  purchase 
are  to  be  thereof,  and  it  was  thereby  specially  provided,  <^  that 
settled  and  all  Mr.  Palmet^s  expences,  in  consequence  of  the  con- 
Retrospeo-  tract  for  the  purchase  and  for  carrying  the  same  into 
orth^^sT'^*^  effect,  as  well  as  the  expences  of  the  purchasers  should 
citors'  Act,  to  be  borne  by  the  company,  pursuant  to  the  provisions 
SS*nS?i"  of  the  act  Of  parliament"  (a) 
Tiously  liable 

incurred  be-         ^  the  4th  of  June  1889,  another  act  relating  to  the 

fore,  but  re.  Great  Western  Railway  passed  (i),  whereby  it  was  pro- 
maining  un-         .  j  r  \  *^  j  r 

settled  at,  the  vided,  that  all  costs,  charges,  and  expences  payable 
PMslng^S^the  ^^  ^^^  Company,  should  be  taxed  by  the  Master  or 
act.  other  proper  officer  of  the  Court  of  Exchequer. 

On 

(a)  6  W.  4.  e»  xxxviii.,  (local         (b)  2  &  5  Vic,  c.  xxvii.,  (local 
and  personal.)  and  personal.) 
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On  the  82d  of  Augusi  184S,  the  Solicitors'  Act  (a)        1B44p. 
passed,  which  authorized  the  taxation  of  bills,  though 
no  part  of  the  business  had  been  translu^ted  in  any 
court  of  law  or  equity  (&},  and  entitling  parties  **  liable 
to  pay ''  (r)  to  •obtain  a  taxation* 

On  the  following  day,  the  fiSd  of  Augusi  1843,  the 
Respondent  Mn  Rhodes^  the  solicitor  of  Mr.  Palmer^ 
delivered  his  bill  of  costs  amounting  to  7407.,  which 
contained  general  items  for  attendance  at  the  rate 
of  50/.  a  year  for  five  years,  and  other  undefined 
charges. 

In  May  1844,  Mr.  Palmer  brought  an  action  at  law 
in  the  Exchequer,  for  the  amount  of  this  bill  of  costs. 

The  jurisdiction  of  the  Equity  Exchequer  having 
been  abolished  (<2),  it  was  now  moved  on  behalf  of  the 
Company,  under  the  2  &  3  Vict.  c.  xxvii.  and  in  the 
matter  of  Bhodesj  for  a  reference  of  the  bill  of  costs  for 
taxation. 

Mr.  Turner  and  Mr.  Sieoeni^  in  support  of  the 
motion.  The  intention  of  the  agreement  of  the  3d  of 
December  1836,  in  referring  to  the  act  of  the  6  fK  4. 
c.  xxxviiL,  was  to  define  the  species  and  extent  of  the 
costs,  to  which  the  vendor  was  to  be  entitled,  and  not  to 
vary  the  usual  mode  of  taxation. 

The  Solicitors'  Act,  which  is  retrospective  as  to  un- 
paid bills  of  costs  (e\  authorizes  the  taxation  of  this  bill 
containing  items  of  the  nature  pointed  out. 

Mr. 

(a)  6  &  7  Vic.  c.  73.  (rf)  5  Fie.  e.  5. 

{b)  Sect.  37.  {e)  In  re  Lees,  5  Beavan,  410. 

(c)  Sect.  38. 
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Mr.  ISnderckyt  eaniri.  The  agreement  refers  to  the 
act,  ibr  the  purpoae  of  delennioiiig  die  mode  ia  whkh 
the  amount  of  the  fvodor's  coats  is  to  be  ascertained. 
The  special  terms  of  the  agreement  cannot  be  afiected 
by  the  subsequent  acts  of  parliament. 

There  being  a  special  agreementy  neither  under  the 
former  nor  the  present  Solicitors*  Act^  can  this  Cour^ 
on  motion  or  petition^  proceed  to  detsrmine  the  obn- 
struction  of  that  i^greement. 

Ee  Smith  (a),  Alexander  ▼•  Anderdon  (6),  In  re  WUt* 
combe,  (c) 


Mr.  Tmmer^  in  reply. 

The  Master  qfthe  Roixs. 

I  apprehend  that  the  jurisdiction  which  is  given  to 
this  Court,  under  the  Solicitors*  Act,  extends  only  to 
the  ascertainment,  by  the  ordinary  rules  of  practice,  of 
the  quantum  payable  by  one  party  to  the  other ;  and  that 
it  does  not  authorize  the  Court  to  determine  whether 
a  special  agreement  does  or  does  not  exist  between  the 
parties,  as  to  the  mode  in  which  the  taxation  is  to  be 
made,  or  as  to  die  manner  in  which  the  costs,  charges, 
and  expences  are  to  be  settled  and  paid.  If  it  were 
otherwise,  I  scarcely  know  of  any  contracts  respecting 
bills  of  costs,  however  special,  which  might  not  be  drawn 
within  this  peculiar  jurisdiction  of  the  Court  and  have 
to  be  decided  on  upon  interlocutory  applications. 

In  this  case^  some  of  the  (acts  are  undisputed,  others 
are  in  controversy.     I  understand  the  Great  fVesiem 

Railway 

(a)  4  Beavan^  500.  (c)  Ante,  p.  HO. 

(6)  6  Beavan,  405. 
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Railway  Company  do  not  dispute  their  liability  to  pay 
the  co8t8»  charges,  and  expenses  of  Mr.  Palmer^  iD«« 
carred  in  respect  of  the  lands  purchased  from  him.  On 
the  other  band,  Mr.  Palmer  does  not  allege,  that  the 
company  are  bound  to  pay  any  odier  than  reasonable 
costs,  charges,  and  ezpenscs.  There  is  thus  an  admia* 
ston,  on  the  one  hand,  of  a  liability  to  pay,  and  on  the 
other  hittid,  an  admission  of  the  right  to  have  that  lia- 
bility reduced  within  its  proper  limits.  The  only  thing 
in  contest  seems  to  be  as  to  the  mode  in  which  that 
reduction  is  to  be  effected,  one  party  alleging  that  it 
ought  to  be  by  a  reference  to  the  taxing  officer  of  the 
Court,  in  the  usual  way,  the  other,  that  it  ought  to  be 
eftcted  by  a  reference  to  solicitors  under  the  first  act. 


If  this  contract  for  the  purchase  of  Mr.  Palmer*s  pro- 
perty had  not  contained  the  particular  clause  referred 
to,  it  appears  to  me,  that  although  costs  of  the  nature 
of  those  in  question  were  not  taxable  at  the  time  when 
the  contract  was  entered  into,  still,  in  consequence  of 
the  operation  of  the  statute,  and  the  claim  of  the  soli-* 
citor  not  being  satisfied  at  the  time  the  act  passed,  those 
costs  would   be  taxable.     Although  the  act  of  par- 
liament under  which  the  Chreat  Western  Railway  Com- 
pany proceeds,  provides  that  all  costs  shall  be  paid; 
yet  they  are,  under  ordinary  circumstances,  left  to  be 
ascertained  in  the  usual  way.     There  is  one  particular 
provision  for  ascertaining  them  where  the  Railway  Com- 
pany wishes  to  take  possession  of  the  property,  without 
having  paid  the  costs^  namely  by  a  deposit  of  the  amount, 
&C.    That  clause  does  not,  in  my  opinion,  come  into  oper- 
ation here,  because  it  was  specially  agreed  between  the 
parties  that  possession  should  be  given  to  the  Chreai 
Western  Railway  Company  upon  the  investment  of  the 
money  agreed  to  be  given  for  the  purchase.     The  agree- 
ment between  the  parties  contains  many  clauses  by  no 

means 
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IS^^.        means  consistent  with  the  provisions  of  this  railway  acty 
^■^V^^     and  the  conflict  which  has  arisen  is  this :  —  whether  these 

In  re 

Bhodes.  words  "  that  all  ^e  vendor's  costs,  charges,  and  expenses 
shall  be  borne  by  the  company,  pursuant  to  the  provisions 
of  the  last  act  of  parliament,''  mean  that  they  are  to  be 
dealt  with  in  the  manner  pointed  out  by  a  clause  in  that 
act  It  is  alleged,  on  the  one  hand,  that  this  sentence 
applies  only  to  the  descripticm  and  nature  of  the  costs, 
charges,  and  expenses  to  be  paid  by  the  company ;  on 
the  other  hand,  it  is  said,  that  it  refers  also  to  the 
mode  in  which  the  amount  of  those  costs,  charges,  and 
expenses  is  to  be  ascertained. 

I  do  not  know  whether  that  is  the  true  construcdon 
or  not,  and  I  express  no  opinion  upon  that  subject; 
I  am  desired  to  say»  that  this  agreement  cannot  apply 
to  the  case  contemplated  by  the  company's  act ;  but 
can  I^  upon  motion,  where  there  is  no  subsisting  suit^ 
take  upon  myself  to  determine  the  construction  of  an 
agreement  upon  which  an  action  at  law  is  this  moment 
pending,  and  which  action  is  not  sought  to  be  restrained? 
I  think  I  have  up  jurisdiction  to  do  that. 

Secondly,  if  I  should  be  of  opinion  that  this  expression 
does  refer  to  the  mode  of  taxation,  and  imports  an  agree- 
ment for  taxation  in  that  mode,  then  I  am  asked  to  say, 
that  the  provisions  of  the  subsequent  act  of  the  com- 
pany are  applicable  to  the  agreement,  and  that  the  costs, 
charges,  and  expenses  payable  under  the  agreement 
previously  entered  into  by  the  parties,  ought  to  be 
ascertained,  not  under  the  terms  of  that  special  agree- 
ment but  in  the  way  pointed  out  by  the  subsequent  act* 
It  may  be  so ;  but  I  think  I  have  not  jurisdiction  to  do 
so  on  such  an  application  as  the  present.  If  there  be 
no  legal  but  an  equitable  defence,  then  that  equitable 

defence 


In  re 
Rhodes. 
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defence  can  only  be  made  available  in  thrs  Court  upon        1844. 
a  bill  filed  claiming  equitable  relief. 

Upon  the  whole  of  these  facts  I  am  of  opinion  that  I 
have  no  jurisdiction  to  determine  the  construction  of  the 
agreement  between  the  parties.  I  do  not  mean  to  say 
that  the  company  are  not  right  in  the  yiew  they  have 
taken  of  this  bill  of  costs ;  but  I  have  no  jurisdiction 
upon  this  application. 

I  refuse  this  motion  with  costs. 


May  24. 
1845. 

BRIDSON  V.  M^ALPINE.  J^  H] 

IN  the  month  of  May  last,  on  the  hearing  of  a  motion  ^^  *  patent 
case,  a  motion 
for  an  injunction  to  restrain  the  Defendant  from  in-  forw  injunc 

fringing  the  Plaintiff's  patent,  it  was  ordered,  that  the  ^J2*t 

Plaintiff  should  brinir  an  action  for  the  alleired  infringe-  stand  over 

ment,  and  that  the  motion  should  stand  over  till  a  ver-  t^to\riiw°" 

diet  should  be  given  in  the  action,  and,  in  the  mean-  an  action  to 

time,  the  Defendant  undertook  to  keep  an  account.  right.    The 

Plaintiff  ob- 
^  .  1  .     tained  a  ?cr- 

The  action  was  brought  and  came  on  for  trial  m  diet,  but  the 

December  last,  and  the   Plaintiff  obtained  a  verdict,  2^^^*^ 

subject  to  a  bill  of  exceptions,  tendered  by  the  Defend-  bill  of  ezcep- 

ant  to  the  direction  of  the  learned  Judge  before  whom  ^^  not^be 

the  action  was  tried.      The  Plaintiff  afterwards,  and  detarmined 

before  the  bill  of  exceptions  had  been  disposed  of^  considerable 

renewed  his  motion  for  an  injunction.  delay.    Upon 

•'  the  motion 

Mr.  being  re- 
newed^  the 
Court,  under  the  circumstances^  ordered  it  to  stand  over  till  the  bill  of  exceptions 
bad  been  disposed  of. 

Prtnci|>iea  on  which  this  Court  proceeds,  upon  an  application  for  an  interim  in- 
junction in  patent  cases. 


fiSO 
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Bbimon 
M'Alpinb« 


Mr.  Kindentof^  Mr.  Turner ^  and  Mr.  Bawn^  for  the 
Plaintiff.  The  decisioi]  of  the  Exchequer  Chamber 
cannot  be  obtained  until  after  THtUty  term  next.  The 
Plaintiff  having  obtained  a  Terdict,  ought  not  to  be 
further  delayed  in  obtuning  an  injunction. 


Mr.  Baupettt  Mr.  fVOkock,  and  Mr.  fVebgter^  eoniri. 
A  yerdict  is  not  a  judgment,  and,  until  there  is  a  judg* 
ment  at  law,  this  Court  will  not  interfere  with  the  legal 
rights  of  the  parties.  The  only  question  decided  by 
the  jury  was  the  novelty,  the  validly  in  law  of  the 
patent  still  remains  undetermined. 

The  Master  of  the  Rolls. 

I  will  communicate  with  the  Chief  Justice  of  the 
Common  Pleas  on  the  subject 

In  every  case  of  this  kind,  it  is  important  to  consider 
what  it  is  that  the  Court  can  most  satisfactorily  do  pro- 
visionally. Where  an  injunction  is  asked  to  restrain 
the  infringement  of  a  patent,  the  Court  has  occasion  to 
consider,  first,  the  validity  of  the  patent;  and,  secondly, 
the  fact  of  the  infringement  Where  those  two  facts 
are  established,  it  is  within  the  power,  as  it  is  the  duty 
of  the  Court,  to  grant  the  injunction. 

There  are  many  cases  in  which  it  is  not  clear  either 
that  the  patoit  is  legally  valid,  or  that  it  has  been  in- 
fringed. It  depends  on  the  degree  of  doubt  which 
exists  on  these  questions,  whether  the  Court  will  grant 
the  interim  injunction.  In  such  cases  it  will  cautiously 
consider  the  degree  of  convenience  and  inconvenience 
to  the  parties  by  granting  or  not  granting  the  injunc- 
tion. These  things  are  to  be  carefully  considered :  — 
the  right  between  the  parties  is  a  legal  right,  and 
being  a  legal  right,  this  Court,  in  cases  where  the 

matter 
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•  • 

ipatter  isi  doubtful,  is  natasally  anxious  to  obtain  the 
decision  of  a  Court  of  law,  where  the  matter  is  properly 
cognisable,  before  it  interferes  to  prevent  a  party  ex» 
ercising  his  prim&Jacie  rights.  According  to  the  doubt 
which  may  exist  in  the  mind  of  the  Ciourt  upon  the 
facts,  and,  according  to  the  degree  of  inconvenience  to 
the  parties,  the  Ciourt,  not  thinking  fit  to  grant  the  in* 
junction  at  the  time,  may  take  one  of  several  courses ;  *— 
it  may  either  refuse  to  grant  the  injunction  simply,  or 
it  may  refuse  it  on  the  terms  of  the  party  undertaking 
to  keep  an  account,  or  it  may  direct  the  motion  to  stand 
over,  on  the  terms  of  the  Plamti£P  proceeding  to  a  trial 
at  law*  When  it  has  been  determined  that  the  Plaintiff 
must  first  establish  his  right  at  law,  the  Court  does  not 
generally  interfere  with  the  mode  of  tryipg  the  legal 
question,  though,  in  some  instances,  it  may  require  the 
parties  to  make  the  necessary  admissions  of  facts  to 
bcilitate  the  trial.  It  is  to  be  remembered  that  the 
proceeding  is  not  like  the  trial  of  an  issu^  but  an  action 
in  the  ordinary  form,  with  which,  generally  speaking, 
the  Court  will  not  interfere  until  die  legal  right  has 
been  determined  at  law.  I  must,  however,  qualify  this 
by  saying,  that  in  cases  of  overwhelming  mischief,  this 
Court  has  authority  to  interfere  at  any  time. 


Bbidsok 
M'Alpihb. 


Here,  the  motion  being  made  for  the  injunction,  the 
Court,  on  consideration,  did  not  think  fit  to  grant  it,  until 
the  legal  question  had  been  decided.  There  has  been 
this  trial,  and  we  have  the  opinion  of  a  Judge  on  the 
matter  of  law^  and  certain  facts  which  were  in  doubt, 
have  been  either  found  by  the  jury  or  admitted,  so  that 
the  case  is  now  in  a  somewhat  different  situation  to  that 
when  it  formerly  came  before  this  Court.  Admitting 
that  there  is  this  point  to  be  determined,  namely,  whether 
the  opinion  of  the  Judge  at  Nisi  Prius  will  be  confirmed 
by  the  Court  of  Error,  we  must  also  take  into  consider- 
ation 


M'ALPiNir.. 
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1845.       ation  the  circumstance  that  this  question  cannot  be  de- 
*^^^~     termined  till  after  the  sittings  after  TVinity  term.     That 
9.  is  a  serious  delay.    The  first  thing  to  be  done  is  to  as- 

certain the  opinion  of  the  Judge.  I  must  then  consider 
the  case  as  before  me  originally,  in  connection  with  the 
fiicts  found  or  admitted  at  the  trial,  bearing  in  mind  also 
that  the  final  determination  of  the  points  raised  by  the 
bill  of  exceptions  cannot  be  had  till  after  Trinity  term, 
and  the  inconvenience  which  this  delay  may  produce  to 
the  several  parties. 


Feb.  24.  T^  Master  of  the  Rolls. 

Since  the  renewed  motion  was  heard,  I  have  com- 
municated with  the  learned  Judge,  and  reconsidered 
the  case,  and  I  find  that  the  opinion  of  the  learned 
Judge  is  clearly  in  favour  of  the  validity  of  the  patent; 
but  it  appears  that  the  questions  of  law  which  are  in- 
volved in  the  matter  are  of  some  nicety,  and  that  the 
course  pursued  by  the  Defendant  for  the  purpose  of 
having  the  question  decided,  is  not  considered  to  be 
open  to  any  objection,  on  the  ground  of  its  being 
adopted  for  the  purpose  of  delay  or  otherwise. 

Till  those  questions  are  decided,  the  trial  cannot  be 
considered  as  complete,  and  seeing  no  reason  to  alter 
the  opinion  which  I  expressed  on  the  first  motion,  that 
the  Plaintiflfs  right  should  be  established  at  law  before 
the  injunction  was  granted,  I  think  that  the  present 
motion  should  stand  over  till  the  bill  of  exceptions  is 
disposed  of. 

The  account  must  be  kept  in  the  meantime. 
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JOHNSTONE  V.  BABER.  ;^  \\\ 

npHE  testator,  by  his  will  dated  in  1805,  devised  his  A  tesutor 
-'-    real  and  personal  estate  to  trustees,   upon  trust  Jwawsonto 

to  sell  all  and  singular  his  said  real  estate,  except  his  truttees,  to 

.  n   n  ^  ^  ,    .  «  j"^  ^       sell  on  the 

advowson  of  the  rectory  of  Culmtngton^  &c.,  and  after  death  ofil. 

providing  an  annuity  for  his  wife,  to  divide  the  clear  "n**  divide  the 
residue  between  his   nine  children;   and  upon   trust,  amongst 
that  his  trustees,  should  immediately  after  the  decease  ^^^  S?was 
of  his  the  said  testator's  son   William  Johnstone^  abso*  theincumbent, 
lutely  sell  the  advowson  of  the  rectory  of  Culmingion^  jeatfa  no  sale 

&c,  and  divide  the  produce  between  the  children  of  his  ^^^}^  ^  made 

•  A     .     until  the  va- 

son   William^  who  should  be  living  at  the  time  of  his  cancv  was 

decease,  and  in  default,   between  the  testator*s  nine  ^jlidliftth 

children.  court  had  no 

jurisdiction  to 
authorize  a 
The  suit  was  instituted  in  1806,  to  carry  the  trusts  of  sale  in  the 

the  will  into  execution,  and  various  proceedings  had  qq  (he  ground 

been  had  therein,  ^^l  '^  ^opW 

be  benenaal 

to  the  parties. 
William  Johnstone  was,  at  the  time  of  the  decease  of 
the  testator  and  now,  rector  of  the  living  of  Ctdmington^ 
and  was  a  widower  without  children. 

John  Lloj/df  the  executor  of  the  surviving  trustee 
and  executor  of  the  will,  presented  a  petition,  stating 
that  he  had  been  lately  advised,  that  it  was  his  duty  to 
bring  before  the  consideration  of  the  Court,  the  pro- 
priety of  causing  the  said  advowson  of  the  rectory  of 
Gdmington  to  be  sold  in  the  lifetime  of  the  said  William 
Johnstone^  the  present  incumbent,  notwithstanding  that 
the  said  testator  had,  by  his  will,  directed  that  the 

Vol.  VIIL  R  same 
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1845.        same  should  be  sold  after  the  decease  of  his  son  William^ 
7^^^^^      inasmuch  as,  that  if  no  sale  should  be  made,  before  the 

JOHNSTONB  '  r     I.  -J 

v.  living  should  become  vacant  by  the  decease  of  the  said 

Babbb.  WiUiam  Johnstone^  it  would  be  necessary,  that  the  pre- 
sentation of  a  new  incumbent  should  first  be  made, 
before  any  proceedings  could  be  taken  towards  such 
sale,  and  thereby  the  value  of  such  presentation  would 
be  lost  to  the  parties  beneficially  interested. 

The  petition  prayed  a  reference  to  the  Master,  to 
inquire  and  state  to  the  Court,  whether  it  would  be  fit 
and  proper,  and  for  the  benefit  of  the  parties  inter- 
ested, that  the  said  advowson  of  the  rectory  of  Cu/- 
mington  should  now,  or  at  any  period  and  when  be 
sold,  without  waiting  for  the  decease  of  WiUiam  Johnn 
stone,  and  for  making  provision  for  the  costs. 

Mr.  Roupellj  in  support  of  the  petition.  If  the  par- 
ties wait  until  the  death  of  the  present  incumbent,  the 
advowson  cannot  be  sold  while  the  living  is  vacant,  for 
that  would  be  simoniacal.  It  would,  therefore,  be  neces- 
sary to  fill  up  the  vacancy  before  a  sale,  and  the  value 
of  the  next  presentation  would  be  lost  to  the  parties  be- 
neficially interested.  All  the  trustee  desires  is  to  have 
the  direction  of  the  Court,  in  order  to  relieve  him  fi*om 
all  personal  responsibility. 

Mr.  Lewin^  for  some  of  the  parties  beneficially  in- 
terested, supported  the  application. 

Mr.  Kindersleyy  for  the  heir  and  four  brothers,  resisted 
the  reference.  He  said  that  even  if  it  should  be  found 
beneficial,  still  the  Court  had  not  power  to  carry  an 
immediate  sale  into  effect,  for  selling  contrary  to  the 
trusts  of  the  will,  a  good  title  could  not  be  secured  to  a 
purchaser. 

Mr. 
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Mr.  Osborne^  for  another  party  interested,  resisted  the        1845. 
application.  )^!iiJ^ 


Mr.  RoKpellj  in  reply. 

Hawkins  v.  Chappd  (a),  and  Martin  v.  Martin  (&), 
were  referred  to. 

7%^  Master  ^Me  Rolls.  I  have  nothing  to  do 
with  the  question,  whether  the  sale  as  proposed  will  or 
not  be  for  the  interest  of  the  parties  now  before  me. 
They  are  adults,  and  are  competent  to  act  for  them- 
selves. 

If  I  have  jurisdiction  to  make  an  order,  it  most  be  on 
the  ground  that  it  will  be  beneficial  to  the  children 
which  the  testator's  son  William  may  hereafter  have; 
but  I  am  of  opinion  that  I  cannot  make  any  such  order 
of  reference ;  for  if  the  Master  were  to  report,  that  it 
was  for  the  benefit  of  the  parties  interested,  that  the 
advowson  should  be  sold  before  the  death  of  the  present 
incumbent,  I  could  not  act  in  direct  contradiction  to  the 
directions  of  the  will,  which  it  is  my  duty  to  carry  into 
execution.  If  I  proceeded  on  the  notion  of  what  might 
be  beneficial  to  the  parties,  I  should  assume  a  legis- 
lative instead  of  a  judicial  power.  I  am  of  opinion 
that  I  can  make  no  order  like  that  asked. 

(«)  1  AA.  6Sa  (^}  13  ^mmu,  S79. 


9. 

Babbr. 


m 
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1845. 


,     „  GIBERT  o.  HALES. 

Jan.  31. 

MORLANCOURT  v.  HALES. 


In  a  creditor's  ^T^HE  Plaintiff  in  the  first  suit,  claiming  to  be  a  ere- 
SdKt"°'  ^'^^^  ^^  Edward  Hales,  deceased,  filed  a  creditor's 

latis&ctorily  suit  for  the  administration  of  his  estate;  but  it  being 
Khc  bflf  **  found  at  the  hearing,  (16th  March  1844),  that  the  proof 
was  retaiDed     of  bis  debt  was  not  satisfactory,  the  bill  was  retained  for 

estabtish  the     ^  year,  with  liberty  for  him  to  establish  his  debt  at  law. 

debt  at  law. 

SenMe^  that  a 

judgment ob-        He  proceeded   at  law,   accordingly;  but  the  other 

Sd«  such  "^  simple  contract  creditors,  fearing  that  by  obtaining  a 
circumstances,  judgment  at  law,  he  would  obtain  a  priority  over  them, 
give  bim  ^'^  ^^  second  bill  in  this  Court  for  the  administration 

priority  over     of  the  estate,  and  obtained  a  decree  therein, 
the  other 
simple  con- 
tract crcdi-  Gibert  afterwards  obtained  a  verdict  at  law. 
tors. 

A  motion  was  now  made  to  restrain  Gibert  from  all 
further  proceedings  at  law,  and  to  compel  him  to  come 
in  under  the  decree  in  the  second  suit. 

Mr.  Kinderdey  and  Mr.  Calvert,  in  support  of  the 
motion. 

Mr.  Lonendes  and  Mr.  Shadwell  also  supported  the 
motion. 

Mr.  Turner  and  Mr.  &  P.  White,  for  Gibert. 

The  Master  of  the  Rolls  made  the  order,  saying  he 
was  surprised  that  any  such  notion  should  have  been 
entertained,  that  Gibert  could,  by  the  proceedings  at 

law. 
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law,  taken  by  leave  of  the  Court,  obtain  any  priority        1845. 
over  the  other  creditors  on  behalf  of  whom   he  was 
suing  in  this  Court. 


In  re  THOMPSON.  j^  ^^^ 

^I^HIS  was  a  petition  for  the  taxation  of  a  bill  of  costs,  To  obtain  the 
■■■    under  the  following  circumstances :  —  ?u*^f*"  ts^ 

after  pay- 
In  a  suit  of  Harris  v.  Harris,  an  attachment  had  "5"**  ^^  Pf 

titioner  miut 

issued  against  the  Defendants  for  want  of  answer,  in  allege  and 

consequence  of  which  the  parties  entered  into  terms  of  £1^9  ofc^ 

compromise  of  the  suit.   On  the  1 8th  of  July  1845,  a  me-  charge,  even 

morandum  was  signed  embodying  the  terms  of  the  com*  ment  mis  been 

promise,  which  stated  as  follows,  "  The  Defendants  to  ™'^®  "°**? 

protest  and 

pay  costs."     On  the  26th  of  October  1843,  the  Plain-  upon  pressure. 

tiff's  solicitor  delivered  to  the  Defendants  his  bill  of  ,. J^P^P  »,P*- 

tition  tor  tax- 
costs,  amounting  to  45/.,  which  the  Defendants'  soli-  ation,  the 

citor  considered  made  out  on  an  erroneous  principle,  jurisdiction^^ 
Discussions  took  place  as  to  this  bill  of  costs,  it  being  determine  the 
insisted,  on  the  one  hand,  that  the  costs  intended  were  of  a  disputed 

costs  as  between  party  and  party,  and  on  the  other,  that  »pccial  con- 

tract  as  to  the 
the  costs  contemplated  by  the  parties  to  the  agreement  costs. 

were  all  the  costs  incurred  by  the  Plaintiff.     Ultimately,  ^i,^  ^  k^JS^' 
on  the  ISth  of  November  1843,  the  petitioners  paid  the  fuses  the 
bill,  as  they  alleged,   under  protest,  and   under  the  n^'tj^n^for 

pressure  of  a  threat  of  executing  the  attachment  if  the  taxation,  does 

,   J  not  always 

matter  was  not  settled.  ^ve  the  costs. 

On  the  ISth  of  Naoember  1844,  the  Defendants  pre- 
sented this  petition  for  the  taxation  of  the  bill,  relying 
on  the  protest  and  pressure,  and  alleging,  generally, 

R  S  « that 
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1845.  ^  that  the  said  bill  of  costs  contained  rery  nuiny  ob- 
^"^V^^  jectionable  and  improper  items  and  charges,  and  that 
Thompson,  whether  or  no  the  same  were  reasonable  and  proper  be- 
tween Messrs.  Thampwon  and  their  client  (the  Plaintiff), 
the  same  were  unreasonable  and  improper  to  have  been 
charged  against  the  petitioners,  under  the  terms  of  set- 
tlement,'' as  stated  in  the  memorandum  of  the  18th  of 
Jviy  1843.  The  petition  did  not  further  specify  any 
particular  items  of  overcharge. 

Mr.  Uoyd  in  support  of  the  petition,  contended,  that 
the  bill  having  been  paid  under  pressure  and  protest, 
ought  to  be  taxed ;  that  in  such  a  case  it  was  not  neces- 
sary to  allege  or  prove  particular  items  of  overcharge, 
and  that  such  was  the  effect  of  the  decision  of  Lord 
Lg/ndhurst  in  Ex  parte  Andrews,  (a) 

Mr.  Kinderdey^  contri^  was  directed  to  address  him- 
self to  the  question  of  the  costs  of  this  petition. 

The  Master  of  the  Rolls. 

If  the  Lord  Chancellor  has  laid  down  a  rule  in  the 
case  which  has  been  cited,  not  only  would  it  be  my  duty 
to  follow  it,  but  I  should  do  so  with  great  satisfiiction.  I 
do  not,  however,  find  that  he  has  laid  down  any  such 
rule  as  has  been  supposed. 

As  to  a  bill  of  costs  actually  paid,  the  late  act  of 
parliament  {b)  says,  payment  shall  not  preclude  taxation 
**  if  the  special  circumstances  of  the  case  shall,  in  the 
opinion  of  the  Court  or  Judge,  appear  to  require  the 
same." 

I  do  not  think  that  an  excessive  item,  nor  one  or 
more  excessive  items,  are  the  only  special  circumstances 

required 

(a)  March  SOth,  1844.  (6)  S  &  7  Fief.  c.  73.  c  41. 
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required  by  the  act,  but  I  am  of  opinion,  that  amongst  ]  845. 

the  special  circumstances  required,  there  must  be  a  state-  ^"^"V^^ 

ment  of  some  specific  item  which  is  erroneous,  otherwise  Thompson. 
it  is  impossible  to  tell  to  what  latitude  the  right  of  taxa- 
tion, after  payment  and  settlement,  may  be  carried, 

I  think  there  are  special  circumstances  in  this  case, 
viz. 'the  threat  of  the  attachment  and  other  matters, 
which,  if  no  answer  were  given,  would  be  considered 
very  special  circumstances  indeed,  and  would  tend  to 
induce  the  Court  to  order  a  taxation,  if  some  specified 
items  of  overcharge  were  alleged  by  the  petition,  and 
satisfactorily  proved  ;  but  all  that  is  stated  in  this 
petition  is,  ^*  that  the  petitioners  are  advised  that  the 
bill  of  costs  contains  very  many  objectionable  and  im* 
proper  charges,"  &c«  but  not  one  objectionable  or  im- 
proper item  of  charge  is  pointed  out  by  the  petition. 
In  the  absence  of  any  such  specified  item  of  the  kind, 
I  do  not  think,  that,  according  to  the  view  I  have  re- 
peatedly taken  in  similar  cases,  I  could  order  a  taxation. 
If  the  Lord  Chancellor's  intention  was,  as  is  stated,  I 
admit  that  my  view  of  this  case  is  erroneous.  To  obtain 
the  taxation  of  a  bill  which  has  been  paid,  it  has  always 
been  held  that  specific  items  of  overcharge  ought  to  be 
alleged  and  proved  (a),  and  I  do  not  think  that  the  late 
act  of  parliament  has  made  any  difference. 

If  this  objection  were  out  of  the  way,  I  am  not  sure 
that  I  should  have  jurisdiction.  Under  the  authority 
given  me  by  this  act,  I  have  no  right  to  determine  the 
construction  of  a  contract,  under  which  parties  make 
adverse  claims.  Here  there  is  an  agreement  to  compro- 
mise and  ^*  to  pay  costs.''     The  petitioners  say  that  this 

means 

(a)  Wtaen  ▼•  Taylor^  9  Mt^  4f  Cr.  526.  HorUtck  ▼.  Smith,  9  Myl. 
4-  Cr.  495. 

R  4 
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1845.  means  costs  taxed,  as  between  party  and  party,  the 
^^^V"^^  other  side  swear  that  somethuig  else  was  intended,  and 
Thompson,  that  it  means  all  the  costs  incurred  by  the  Plaintiff. 
This  matter  is  in  controversy  between  the  parties,  and 
can  only  be  determined  by  construing  the  contract*  I 
repeat  I  have  not,  under  this  act,  any  authority  to  deter- 
mine such  a  question  between  the  parties,  {a) 

The  petition  must  be  dismissed. 


As  to  the  costs  of  the  petition. 

The  Master  of  the  Rolls  said :  Primd  Jade,  the 
petition  being  dismissed,  it  ought  to  be  dismissed  with 
costs;  but  in  some  cases  circumstances  arise  which 
create  a  modification  of  the  rule,  and,  under  particular 
circumstances,  it  has  been  decided,  that  the  costs  ought 
not  to  be  charged  on  the  petitioner,  though  he  may 
have  failed  to  establish  his  right  to  a  taxation :  several 
such  cases  have  occurred  in  this  Court  {b) 

Upon  the  opening  of  the  petition,  it  appeared  to  me 
possible  that  such  pressure  had  been  used  on  this 
occasion,  that  I  should  not  be  able  to  say,  that  the 
petitioners  ought  to  be  charged  with  the  costs  without 
some  further  consideration  of  the  matter,  and,  for  the 
purpose  of  ascertaining  that  point,  the  hearing  of  the 
petition  has  been  prolonged. 

Having  regard  to  the  circumstances  of  this  case,  I 
cannot  deprive  the  Respondents  of  their  costs. 

The  petition  must  be  dismissed  with  costs. 

(a)  See  In  re  WhUcombe^  ani^,      p.  4 1 5.  In  re  Drake,  ante,  p.  1 S4. 
1 40.  In  re  Whiieombe^  anie^  p.  1 44.  In 

{b)  See  In  re  Lea,  5  Beavan^      re  Carew,  anii,  p.  153. 
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1845. 


In  re  PERKINS.  ^^b.  24. 


THIS  was  an  application  to  discharge  an  order  of  ^  whcitor 
«^«  o    ^  was  employed 

course  for  the  taxation  of  a  solicitor's  bill.     Frances  bvtwopenons 

Chipperfield  had  obtained  an  order  of  course  for  the  ^^^  ^f  * 

taxation  of  the  solicitor's  bill,  upon  a  petition  stating  counefor 
11  .  .  t     1  1        1     1      U  ^         .      taxation  was 

that  the  petitioner  had  employed  the  Respondent  in  obtained  by  il. 

certain  matters,  8tc.     It  appeared,  however,  from  tlie  a[pne,onthc 

rr  ^  ->  allegation  that 

affidavits  filed  on  the  occasion,  that  he  had  been  em-  the  solicitor 
ployed  by  her  and  James  Lee  (who  were  executors)  Jy!/   u^Jw 

jointly.  discharged  for 

irr^ularity. 

Mr.  EogerSf  in  support  of  the  motion,  contended  that 
the  order  was  irregular,  first,  because  the  facts  had  not 
been  stated  accurately ;  and,  secondly,  because  the  tax- 
ation of  a  bill  on  which  two  persons  were  liable,  could 
only  be  obtained  on  the  undertaking  of  both,  (a) 

Mr.  Elderton^  contra^  argued,  that  as  Frances  Chip^ 
perfieU  yvss  the  residuary  legatee,  and  t||^  party  ulti- 
mately liable  to  pay  the  bill,  she  had  a  right  to  have  a 
taxation  on  her  own  individual  undertaking. 

The  Master  of  the  Rolls  said,  the  order  was  irre- 
gular, and  must  be  discharged. 

(a)  See  In  re  ChUcoUf  1   Beav.   42  \^  lockhart  v.  Hardy ^  4 
Beavany  SS4. 
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co&ta. 


^eb.  12.  CURTIS  V.  ROBINSON. 

A  party  was      ^T^HE  Plaintiff,  as  representative  oi  Matthias  Rabinsonj  , 
obtain  pay-  ^^^  Entitled,  under  the  will  of  the  testator,  to  one- 

ment  of  hw       half  of  the  residue  and  100/.     The  Defendant,  the  leiral 
legacy  and  his     -  ,  .       i     ■        .  i  it  . 

portion  of  the  personal  representative,  had  paid  over  the  other  moiety 

residue  wi^    ^f  ^^g  residue,  without  previously  deducting  the  extra 

case  being  100/.,  to  which  the  Plaintiff  was  entitled. 

clear,  and  the 

remaining 

ponton  of  the       This  bill  was  filed  for  the  recovery  of  the  1002.  and 

residue  having  i.  ir    r^i.  -j 

been  paid  one-half  of  the  residue. 

by  the  exe- 

cutor  he  w&s 

charged  with         ^r.  Giffard,  for  the  Plaintiff,  asked  that  the  Defend- 
ant might  bear  the  costs  of  the  suit. 

Mr.  Smithy  contrd^  said,  that  the  construction  of  the 
will  was  doubtful,  and  that  the  moiety  had  been  bond 
Jide  paid  to  the  other  parties  by  the  Defendant  under  a 
wrong  impression  as  to  the  right  of  the  Plaintiff;  that 
the  Defenduit  had  not  opposed  any  obstacles  in  the 
prosecution  of  the  suit,  and  ought  not  therefore  to  be 
charged  with  the  costs. 

The  Master  ^the  Rolls. 

There  can  be  no  doubt  on  the  construction  of  the 
will,  nor  can  there  be  the  least  doubt  that  the  Plaintiff 
was  unable  to  recover  his  rights  without  suit 

The  right  being  clear,  the  Court  must  make  a  decree 
against  the  executor,  with  costs. 
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CATTELL  V.  SIMON&  jan.  29,  so. 

IN  1836,  a  decree  was  made  in  this  suit,  for  the  ad-  A  bond-cre- 
.   .         .         r    1  n    t  •   •        ^^^^  proved 

ministration  of  the  estate  of  the  testator,  contaming  big  debt  under 

the  usual  reference  to  the  Master  to  take  an  account  ^  ^^^  ^"  ?; 

creditors  suit; 

of  the  debts,  &C.  he  also  claim- 

ed to  have  an 
equitable 
In   1836,  Bates  carried  into  the  Master's  office  a  mortgage  for 

claim  as  bond  creditor  for  200/.     It  was  stated  to  the  xbe  matter 

Master  that  this  debt  was  further  secured  by  deposit  of  "tood  over  to 

.  amend  his 

title  deeds ;  and  an  imperfect  affidavit  as  to  the  facts  charge,.&c. 

was  afterwards  irregularly  brought  before  the  Master,  He  n^lccted 

o         J  o  ^  '   to  do  80,  and 

who,  in  1837,  made  the  following  memorandum  in  the  was  reported 
state  of  facts  "  further  secured  by  deposit  of  title  deed,  jitor  onhT" 
see  Affidavit"     The   claim   stood  over  to   allow  the  The  estate 
charge  of  Bates  to  be  amended.     This  requisition  of  ^^  money 

the  Master  had  never  been  complied  with,  though  the  P?'^  »"'<> . 

Court,  and  an 
town  agent  had  stated  to  the  country  solicitor  of  Bates^  apportion- 
that  it  had  been  done.  "?"*  ^''^''^''^' 

Nine  years 

after,  his  per- 
In   December   1837,   the   Master   made   his   report,  J^nuuVcpre- 
whereby  he  found  Bates  to  be  a  bond  creditor  only,  sented  a  peti- 
In  February  1838,  the  Court  ordered  a  sale  of  the  real  to  go  in  and  ^ 

estates  of  the  testator,  which  was  effected,  and  the  pur-  «tablish  his 

mortgage,  aU 
chase  money  was  still  in  Court.     Subsequently,  in  De^  leging  uiat  he 

cember  1838,  Jonathan  Flecknoe  claimed  to  be  a  specialty  ^^^^^^ 
creditor  of  the  testator,   and   obtained  leave  of  the  thatthe  charge 
Court  to  go  in  and  establish  his  claim,  which  he  did  amend^MlHt" 
to  the   extent  of  1000/.      In   July   1844|   the   Court  was  dismissed 
ordered  the  whole  surplus   money,  arising  from  the 
sale   of  the  estate,    to   be   apportioned    between   the 
only  two  specialty  creditors,  viz.  Bates  and  Flecknoe^ 

the 


Simons. 
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1845.        the  fund  being  insufficient  to  pay  the  whole  of  their 
claims. 


The  personal  representative  of  Bates  now  presented 
a  petition,  stating  that  she  had  only  discovered  in  De^ 
cember  last,  that  Bate^  charge  had  not  been  amended, 
and  praying  liberty  to  go  in  before  the  Master  and 
establish  her  title  as  equitable  mortgagee  of  the  testator, 
and  for  the  payment  out  of  the  money  in  Court  of  the 
amount  due  on  the  equitable  mortgage,  and  for  the 
payment  of  the  residue  to  Flecknoe. 

Mr.  Birdj  in  support  of  the  petition.  The  Court  will 
let  in  creditors  at  any  time  while  the  fund  is  in  court. 
iMshley  V.  Hogg  (a),  Gillespie  v.  Alexander  (6),  and  that 
notwithstanding  there  had  been  an  apportionment; 
Angell  V.  Haddon,  {c) 

The  report  is  erroneous  in  finding  BaieSf  who  was  an 
equitable  mortgagee  and  whose  representative  now 
holds  the  title  deeds  of  the  estate  sold,  a  mere  bond 
creditor.  Bates  relied  on  the  Master's  note,  and  on  the 
representation  made  by  the  town  agent  that  the  nature 
of  his  claim  would  be  properly  stated  in  the  Master's 
report.  It  was  the  duty  of  the  Plaintifi*  to  see  that  it 
was  correct,  for  creditors  are  not  served  with  the  war* 
rants  on  preparing  and  signing  the  Master's  report,  and, 
therefore,  have  no  opportunity  of  seeing  to  its  accuracy ; 
besides  this,  the  omission  was  of  no  consequence,  until 
Flecknae,  by  special  leave,  was  allowed  to  establish  his 
claim  as  specialty  creditor. 

Mr.  W.  T.  S.  Daniel,  for  the  Plaintifi; 

The 

(a)  1 1  Vet.  609.  (c)  1  Mad.  529. 

\b)  S  Rtiu.  136. 
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The  fund  is  insufficient  to  pay  the  specialty  debts,  so 
that  the  Plaintiff  had  no  interest  in  the  matter ;  he  is 
not,  however,  to  blame  for  any  omission  in  the  report, 
for  no  warrant  was  taken  out  when  the  affidavit  was 
produced  in  support  of  Baie^  claim  as  equitable  incum- 
brancer, and,  therefore,  the  Plaintiff's  attention  was  not 
brought  to  the  claim.  He  asked  for  the  costs  of  the 
petition. 
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Cattbll 

V. 

Simons. 


Mr.  ChandlesSy  for  Flecknoe,  in  opposition  to  the  ap- 
plication. Bates  had  an  opportunity,  in  1836,  of  esta- 
blishing the  claim  which  is  now  brought  forward,  by 
amending  his  state  of  facts  and  regularly  completing  his 
proofs.  He  neglected  to  do  so,  and  now,  af\er  the 
expiration  of  nine  years,  when  the  rights  of  the  parties 
have  been  determined,  and  the  money  ordered  to  be 
paid,  he  comes  and  seeks  to  vary  all  that  has  been  pre- 
viously done.  After  such  neglect  and  laches,  the  Court 
ought  not  to  assist  him.  This  is  not  like  the  case  of  a 
creditor,  who,  through  ignorance  of  the  decree  in  his 
favour,  has  omitted  to  come  in,  but  it  is  the  case  of  a 
party,  claiming  as  incumbrancer  against  the  body  of 
creditors,  who,  with  full  knowledge  of  his  claim,  has 
neglected  to  come  in  and  submit  to  a  sale.  Having 
the  title  deeds  in  his  possession,  he  has  held  out^  and 
embarrassed  the  parties  in  the  sale  of  the  estate.  He 
referred  to  Greenwood  v.  Taylor  (a).  Mason  v.  Bogg,  (b) 

Mr.  Birdy  in  reply. 

The  Master  of  the  Rolls. 

It  is  clear,  that  there  is  no  imputation   whatever, 
either  on  the  Master,  or  on  Fkcknoc^  who  opposes  this 

application. 


ifl)  1  R.  4-  Myl.  185. 


(b)  2  MifL  i  Cr.  443. 


Simons. 
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]  845.       application.   It  is  clear  also,  that  the  petitioner  mast  bear 
cliiaLL      ^^  costs,  not  only  of  the  petition  but  of  any  further  in- 
V.  vestigation  of  the  matter.     The  only  question  is»  whether 

she  is  entitled  to  the  enquiry  she  asks  by  the  petition. 

Here  the  claimant,  with  full  knowledge  communicated 
to  him  that  it  was  necessary  to  amend  his  state  of  facts 
and  charge,  has  allowed  the  cause  to  proceed,  without, 
in  any  way,  complying  with  what  was  required  by  the 
Master.  Am  I  then,  after  the  lapse  of  so  many  years, 
to  give  effect  to  the  alleged  equitable  security,  and  de* 
prive  the  party  of  the  benefit  of  the  order  he  has  ob- 
tained for  payment  of  his  specialty  debt?  I  have  great 
difficulty  in  doing  it,  though  nothing  can  be  more  pain- 
ful to  the  Court,  than  to  believe  that  a  party  has  a  right, 
which,  in  consequence  of  the  neglect  of  his  agent,  it  can- 
not give  effect  to.  If  I  refuse  to  grant  this  application 
it  does  not  follow  that  the  petitioner  will  be  deprived 
of  all  remedy,  she  will  still  retain  such  title  as  she 
may  have  under  the  deposit  of  the  deeds,  and  the  equit- 
able mortgage ;  for,  though  the  estate .  has  been  sold 
under  the  order  of  the  Court,  yet  the  purchaser  has 
accepted  the  title  without  the  deeds.  Again,  if  the 
creditor  has  been  misled  by  the  solicitor  or  his  agent, 
so  that  by  their  neglect  she  has  been  prejudiced,  she 
will  have  her  remedy  against  them. 

If  I  were  able  to  grant  relief,  it  would  have  been  at 
the  costs  of  the  petitioner.  On  the  best  consideration, 
I  do  not  think  I  ought  to  give  relief,  and  this  petition 
must  therefore  be  dismissed  with  costs. 


Note.  —  See  Greig  v.  SomerviUe^  1  U.  4"  -M^.  338.,  Sawtfer  v. 
Birchmore,  1  Keen^  391.»  and  2  MyL  4*  Cr.  611.,  David  v,  Frowdf 
\  M.i  K.  200.,  Monck  V.  Paget,  3  C/.  4-  Fin.  430. 
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WARING  V.  LEE.  '  J"^*- 1*. 

nnHE  testator,  after  giving  a  life  estate  to  his  widow,  Power  by  deed 
'''   gave  the  residue  and  remainder  of  his  estate  and  point  to 

effects,  whatsoever  and  wheresoever,  unto  such  of  his  **  nephews 
'  '  and  nieceSy 

the  said  testator's  nephews  and  nieces,  grand'tiephews  grand- 

and  nieces^  in  such  parts,  shares  and  proportions,  and  nf^^'^jQ^ 

subject  to  such  trusts,  intents,  and  purposes,  as  his  wife  such  shares, 

Ann  Waring  should,  by  any  deed  or  deeds,  writing  or  ^^j^  ^^/^  ^^^ 

writings,  or  by  her  last  will,  appoint,  and  in  default  to  Mil. should 

his  next  of  kin.  Held,  not  to 

authorize  an 
appointment 
Margaret  Cross  was  a  grand-niece  of  the  testator.  by  will  to  a 

grand-niece 
•  for  life,  with 

The  widow  by  her  will  appointed  3000/.,  a  portion  remainder  to 

of  the  testator's  estate,  to  Margaret  Cross  for  life,  with 

remainder  ^*  unto  all  the  children  of  the  then  late  and 

then  present  husband  of  her  the  said  Margaret  Cross^ 

which  should  be  living  at  her  (the  said  Margaret  Cross^) 

decease,"  equally  to  be  divided. 

Margaret  Cross  died  in   1837,  and  the  widow  of  the 
testatrix  died  in  1842. 


The  Plaintiffs  were  the  next  of  kin  of  the  testator ; 
the  Defendants  were  the  children  of  Margaret  Cross  by 
her  two  husbands.  The  husbands  had  no  other  chil- 
dren. The  question  argued,  related  to  the  validity  of 
the  appointment,  the  Plaintiffs  claiming  the  3000/.,  on 
the  ground  that  the  appointment  beyond  the  life  estate 
to  Margaret  Cross  was  pot  within  the  limits  of  the 
power,  and  void. 

Mr. 
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1845.  Mr.  WiOeock,  for  the  Plainti£&. 

The  power  to  appoint  to  ** grand-nieces"  does  not 
authorize  the  appointment  to  the  children  of  a  grand- 
niece.  In  the  case  of  The  Earl  of  Orfbrd  v.  Church' 
ill{a)t  Sir  WiUiam  Grant  said,  '*I  never  knew  an 
instance^  where  there  were  children  to  answer  the 
proper  description,  that  grand-children  were  permitted 
to  share  along  with  them ;  although,  where  there  is  a 
total  want  of  children,  grand-children  have  been  let  in 
under  a  liberal  construction  of  the  word  ^  children/ '' 
It  was,  in  that  case,  held,  that  great  grand-children 
were  not  comprised  within  the  description  of  children 
and  grand-children.  In  Shelley  v.  Bryer  {b\  where  a 
testator  gave  the  residue,  to  be  divided  after  his  sister's 
death,  amongst  his  nephews  and  nieces,  and  by  a 
codicil,  gave  to  a  great  niece,  whom  he  called  his  niece, 
500/.,  over  and  above  her  share,  after  the  decease  of 
his  sister  in  the  body  of  his  will  treated  of  more  at 
large,  it  was  held,  that  none  of  the  great  nephews  or 
nieces  were  entitled  to  share  in  the  residue.  Again  in 
Sanderson  v.  Bayley  (c),  it  was  held,  that  a  bequest  to 
the  testator's  '^  first  cousins  or  cousins  german"  did 
not  include  the  descendants  of  first  cousins. 

Mr.  Kindersley  and  Mr.  MUchelly  for  the  children 
of  Margaret  Cross*  The  power  authorizes  the  appoint- 
ment by  deed  or  will  to  the  grand-nephews  and  nieces 
*^  subject  to  such  trusts,  intents,  and  purposes  as  his 
wife  should  appoint."  The  appointment  is,  in  substance, 
the  same,  as  if  the  fund  had  been  appointed  to  the  grand 
niece  on  the  trusts  of  a  settlement,  including  therein  trusts 
for  her  children ;  this  has  always  been  held  valid,  {d) 

Again 

(8)  3  Vei.  i  B.  69.  ((/)  See   Golsmid  v.  Go/ihmid^ 

(6)  Jacoby  207.  2  Hare^  187.»  Tkonipton  v.  Simp- 

le) 4  Myi.  4-  Cr.  56,  ton^  1  D.  ^  War.  p.  549. 


Waring 

V. 
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Again,  the  children  of  the  grand-niece  may  be  consi-  1845. 
dered  as  objects  of  the  power.  The  expression  used  by 
the  testator  is  like  the  general  word  ^* nepotesj^  includ- 
ing all  descendants.  In  Hussey  v.  Ixidy  Dillon  (a),  also  ^'^* 
reported  under  the  name  of  Hussey  v.  Berkeley  (6),  it 
was  held,  that  the  word  grand-children  in  a  will  com- 
prised the  great  grand-children.  Lord  Henley  observed, 
'^grand-children  is  a  word  of  large  extent,  and  in 
common  parlance,  takes  in  every  body  descended  from 
the  testator,  and  will  have  that  effect,  unless  the  in- 
tention appears  to  the  contrary.''  In  a  recent  case  of 
James  v.  Smith  (c)  before  the  Vice-Chancellor  of  England^ 
his  Honour  held,  upon  the  contexf  of  a  will,  that  under 
a  gift  to  nephews,  the  children  of  nephews  would  take. 

Mr.  Hargrove,  for  the  executors. 

The  Master  of  the  Rolls. 

The  parties  to  take  under  the  appointment  must  be 
the  objects  pointed  out  by  the  author  of  the  power,  and 
the  question  is,  if  these  persons  come  within  the  class. 
Where  the  testator  uses  the  words  children  and  grand- 
children indiscriminately,  the  Court,  upon  a  slight  indi- 
cation of  intention,  extends  the  word  beyond  its  strict 
limits.  Such  was  the  case  of  Hussey  v.  Dillon^  in  which 
a  great  grand-child  had  been  described  as  a  grand- 
child, and  the  case  of  James  v.  Smith  (c),  in  which  the 
expressions  '*  nephew "  and  *'  children  of  nephews  " 
had  been  used  convertibly. 

Is  there  any  indication  in  the  present  case  of  includ- 
ing the  children  of  grand-nephews  and  nieces  in  the 
expressions    *< grand-nephews  and   nieces?"    I  think 

there 

(a)  Ambler^  603.  (c)  6th  Juty^  1844. 

{b)  9  Eden^  196. 

Vol.  VIII.  .      S 
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1845.  there  is  none.  In  the  absence  of  such  indication,  and 
the  power  not  literally  extending  to  make  the  grand- 
chUdren  objects  of  the  power,  I  must  hold  that  the 
appointment  in  favour  of  the  children  of  the  grand-nieces 
is  invalid. 


Jan.i4.25.24.  BLOMFIELD  V.  EYRE. 

March  17. 

Ad  infant  u  TN  this  case,  the  PJaintiff  Benjamin  Goodyear  EUrnir 

toS?f  p^n  ^^  prayed,  by  his  bill,  that  the  Defendant,  Charles 

who  enten  Rfre^  might  account  with  him  for  the  rents  and  profits 

during  his  ^^  ^^  copyhold  estate  in  the  bill  mentioned,  which 

infancy  as  his  had,  or,  without  the  wUful  de&ult  of  the  Defendant, 

accountable  might  have  been  received  by  him,  from  the  time  when 

'^Th^^*'  'sd*  ^^  entered  into  the  receipt  thereof,  including  the  value 

tion,  which  of  such  timber,  underwood,  gravel  and  soil,  as  in  the 

ha^  to  decree  ^^''  mentioned.     And  that,   in   taking  such    account, 

accounts  of  the  Defendant  might  be  charged,   as  the  Plaintiff's 

infant8,against  guardian  and  bailiS]!  with  interest  on  his  balances,  and 

persons  enter-  ^jj^t  ^^  might  deliver  up  the  possession  of  the  estate; 

ing  thereon  ,  , 

during  their  or,  if  necessary,  that  the  Plaintiff  might  be  at  liberty  to 

™*t  tok^*  **  bring  an  action  of  ejectment  to  recover  possession  from 

away  by  the  the  Defendant  Eyre.     And  that  both  the  Defendants 

thcVmc'when  ™'8**^  ^  decreed  to  deliver  up  to  the  Plaintiff,  the 

the  bill  was  copies  of  court  roll  and  evidences  of  title  relating  to  the 

fant  had  estate.     The  Plaintiff  prayed  other  relief,  in  the  event 

attained  of  its  appearinir,  that  the  Defendant  Ansell  was  entitled, 

twenty-one.  ,  i     V^i  .     -i*.        i    1 1    t 

Excepted      AS  agamst  the  Flamtin,  to  bold  the  estate  as  mortgagee 

case,  in  which  f^^  valuable  consideration  without  notice, 
an  injunction 

was  granted 

prayed  ftw-'bv        '^^^  copyhold  estate  in  question  was  parcel  of  the 
the  bill.  manor  of  OoerhaU  and  NethershaU  in  the  county  of  Essex^ 

and 
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and  in  the  month  of  August  1764,  Mary  Sida,  being        1845. 

entitled  thereto,  surrendered  the  same  into  the  hands  of    J^^^^^^^ 
_      _  ,  Blomfibld 

the  lord  of  the  manor;  to  the  intent  that  the  same  v. 

should  be  re-granted,  to  the  use  of  MarySida  until  her  ^yre. 
then  intended  marriage  with  John  Blomfield^  and  after- 
wards to  the  use  of  John  Blomfield  for  life,  with  re- 
mainder to  the  use  of  Mary  Sida  for  life,  with  remainder 
to  the  use  of  such  child  or  children  of  the  body  of  Mary 
Sida^  by  John  Blomfield  her  intended  husband  to  be  be- 
gotten, and  for  such  estate  or  interest  and  so  chargeable 
as  Mafy  Sida^  by  deed  or  by  her  last  will  and  testa- 
ment in  writing,  to  be  by  her  signed,  sealed,  and  pub- 
lished as  such,  in  the  presence  of  and  attested  by  three 
or  more  witnesses,  should  or  might  limit,  declare,  devise, 
direct  or  appoint,  and  for  want  of  such  appointment,  to 
the  uses  therein  mentioned,  subject,  however,  to  a  con- 
ditional surrender  theretofore  made  by  Mary  Sida  to 
James  Blyth^  to  secure  the  payment  of  200/. 

The  marriage  between  John  Blomfield  and  Mary 
Sida  was  solemnised  on  the  SOth  of  May  1765.  The 
surrender,  which  had  been  made  out  of  Court,  was 
presented  by  the  homage.  On  the  16th  of  March  1767, 
the  homage  again  presented  the  surrender  and  the 
marriage,  and  John  Blomfield  and  Mary  his  wife  were 
admitted  tenants,  pursuant  to  the  surrender  of  the  2d  of 
August  1764,  and  subject  to  the  conditional  surrender 
therein  mentioned. 

In  the  beginning  of  the  year  1767f  there  were  two 
children  of  the  marriage,  viz.  John  Blomfield  (the  father 
of  the  Plaintiff)  and  William  Blomfield,  Mary  Blom- 
Jleldy  by  will  dated  the  5th  day  of  January  1767^  pur- 
porting to  be  made  according  to  and  pursuant  to  the 
power  reserved  to  her  in  the  surrender  of  August  1764, 
devised,  directed,  and  appointed'  the  estate,  unto  her 

S  2  son 
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1845*        son  John  and  his  heirs,  from  and  after  the  decease  of 
^^^^^"^     her  husband  John  Blomfield,  upon  condition,  neverthe- 
ff.  less,  that  her  son  John  should  pay  to  her  other  son 

William  the  sum  of  200L  within  a  year  and  a  day  after 
the  death  of  her  husband,  in  case  WilUam  should  then 
be  living  and  twenty-one  years  of  age;  but  in  case 
WiUiam  should  then  be  under  twenty-one  years  of  age, 
her  will  was,  that  the  sum  of  200/.  should  be  paid  him 
as  soon  as  he  came  to  the  age  of  twenty-one  years. 
But  in  case  neither  of  her  sons  should  be  living  at  the 
decease  of  her  husband,  she  devised,  directed,  and  ap- 
pointed the  estate  to  be  sold  and  the  purchase  money 
to  be  applied  in  a  manner  which,  it  was  admitted,  was 
not  authorised  by  the  power. 

The  son  William^  named  in  the  will,  died  in  his 
mother's  lifetime ;  but  she  had  several  other  children. 
She  died  on  the  1st  of  December  1782,  leaving  her  son 
John  and  five  other  children,  one  of  whom  was  called 
fViUiamj  her  surviving. 

On  the  Sd  of  February  1801,  the  homage  presented 
the  death  of  Mary  Blomfieldj  leaving  her  husband  and 
six  children,  John^  WiUiam^  Maty^  Samuel^  Henry^  and 
Sarahj  and  also  her  said  will,  and  that  the  son  William^ 
who  survived  her,  was  born  after  the  death  of  the  son 
William  named  in  the  will,  and  thereupon,  the  son  John 
was  admitted  tenant  to  the  remainder  in  fee,  imme- 
diately expectant  on  the  death  of  his  father ;  to  hold  to 
him  and  his  heirs  immediately  after  the  decease  of  his 
said  father,  pursuant  to  the  surrender  of  the  2d  of 
Aug^U  1764. 

John  Blomfield^  the  son  so  entitled  in  remainder, 
died  in  the  month  oi  August  1820,  leaving  the  Plaintiff 
his  youngest  son  and  customary  heir,  an  infant  of  very 

tender 
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tender  age,  him  surviving;  and  the  bill  alleged,  that  the  1845* 

remainder  in  fee,  to  which  the  Plaintiff's  father  was  b^qmfibl© 

entitled  at  the  time  of  his  death,  thereupon  descended  v. 

to  the  Plaintiff.  ^''*"- 

The  Plaintiff's  grandfather,  (the  husband  of  Mary 
Sida  and  the  tenant  for  life,)  having  long  survived  his 
wife^  died  in  September  1820,  and  soon  afterwards,  the 
five  surviving  children  of  the  Plaintiff's  grandfather  and 
grandmother  alleged,  that  the  appointment  made  by 
the  will  of  their  mother  was  void.  They  took  posses- 
sion of  the  estate,  and  on  the  21st  of  February  1821, 
they  procured  the  Plaintiff,  then  an  infant  of  only  six 
months  old,  to  be  admitted  tenant,  as  the  bill  alleged, 
of  one  undivided  sixth  part  only  of  the  estate,  and  pro- 
cured themselves  to  be  admitted  tenants  of  the  other 
five-sixth  parts  of  the  same. 

On  the  14th  o(  December  1824,  the  surviving  children 
of  the  Plaintiff's  grandfather  and  grandmother  sold 
and  conveyed  the  five-sixths,  or  as  the  answer  alleged, 
the  sixth-sevenths,  to  which  they  claimed  title  and  had 
procured  themselves  to  be  admitted  tenants,  to  the 
Defendant  Charles  Eyre,  They  delivered  up  posses- 
sion of  the  whole  to  him;  he  procured  himself  to 
be  admitted  tenant  thereof,  and  he  had,  ever  since, 
been  in  the  receipt  of  the  rents  and  profits.  He  said, 
that  about  the  same  time,  William  Rouse  Clarke^  ^as 
guardian  of  the  Plaintiff,  granted  him  a  lease  of  the 
Plaintiff's  share  for  sixteen  years,  and  that  he  had  paid 
the  rents  and  performed  the  covenants  in  the  lease  re- 
served and  contained. 

The  Plaintiff  attained  his  age  of  twenty-one  years  on 
the  18th  of  ^t^2^  1841,  and  on  the  ISth  of  January 
1842,  this  bill  was  filed. 

S  S  It 
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1845.  It  appeared  that  Mri  Eyre^  at  the  time  of  his  pur- 

-T^*^'^*^^     chase,   well   knew   the   several  facts   upon  which  the 
Blomfirld  .  .      1 

V,  PlaintiflTs  tide  rested,  and  in  his  answer,  he  admitted, 

^'^^*  that  at  the  time  when  he  entered  into  possession  of  the 
premises,  he  had  some  notice  of  the  several  matters  in 
the  bill  set  forth ;  but  he  said,  that  he  had  no  means  of 
judging  of  those  matters,  and  he  craved  leave  to  refer 
the  same  generally  to  the  Court,  and  to  express  his  sub- 
mission to  the  decree  of  the  Court  touching  the  same* 
In  another  place,  he  said,  he  believed  that,  by  the  sur- 
render of  the  conveying  parties  and  the  admission,  he 
obtained  the  legal  estate  of  and  in  the  premises,  and  was 
fully  entitled  thereto,  and  that  if  the  Plaintiff  should 
bring  an  ejectment  to  recover  possession  thereof,  he 
should  set  up  such  legal  estate,  if  the  same  were  in  him, 
or  procure  the  same  to  be  set  up,  if  it  should  be  vested 
in  any  other  person  and  within  his  control,  as  a  defence 
to  and  by  way  of  defeating  the  ejectmeuL 

Mr.  Turner  and  Mr.  ChandlesSj  for  the  Plaintifi^ 
argued,  first,  as  to  the  effect  of  the  appointment.  It  is, 
however,  unnecessary  particularly  to  detail  this  part  of 
the  argument,  as  the  Court  stopped  it,  saying  that  it  was 
a  mere  legal  question. 

Secondly,  they  argued,  that  the  Defendant,  having 
entered  during  the  minority  of  the  Plaintiff,  might  be 
treated  as  his  bailiff,  and  be  sued  in  this  Court  for  an 
account  of  the  profits  of  the  estate.  They  cited  Little- 
ton (a),  who  says,  ^^  And  if  any  other  man  who  is  not 
the  next  friend,  occupies  the  lands  or  tenements  of  the 
heir  a§  guardian  in  socage,  he  shall  be  compelled  to 
yield  an  account  to  the  heir,  as  well  as  if  he  had  been 
the  next  friend  ;  for  it  is  no  plea  for  him  in  the  writ  of 
account  to  say,  that  he  is  not  the  next  friend,  &c.,  but 

he 
(a)  Sect.  124. 


Blomfibld 
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he  shall  answer  whether  he  hath  occupied  the  lands  or        1845. 
tenements  as  guardian  in  socage  or  no.      But  quare,  if, 
after  the  heir  hath  accomplished  the  age  of  fourteen  «. 

years,  and  the  guardian  in  socage  continually  occupieth  ^^^b. 
the  land  until  the  heir  comes  to  full  age,  scil*  of  twenty- 
one  years,  the  heir  at  his  full  age  shall  have  an  action 
of  account  against  the  guardian,  from  time  that  he 
occupied  after  the  said  fourteen  years,  as  guardian  in 
socage,  or  against  him  as  his  bailiff/' 

And  Lord  Coke^  on  this  qtuere,  observes,  '*  This  quare 
came  not  out  of  Littletoris  quiver,  for  it  is  evident  that 
after  the  age  of  fourteen  years  he  shall  be  charged  as 
bailife,  at  any  time  when  the  heire  will,  either  before  his 
age  of  twenty-one  years  or  after/' 

In  Yattop  V.  Hdwortky  [a)  it  is  said,  <^  If  a  man, 
during  a  person's  infancy,  receives  the  profits  of  an 
estate  to  which  the  infant  is  entitled,  and  continues  ta 
do  so  for  several  years  after  the  infant  comes  of  age,, 
before  any  entry  is  made  upon  him,  yet  he  shall  account 
for  the  profits  throughout,  and  not  during  the  infancy 
only."  That  the  same  principle  appeared  from  the  cases 
of  Dormer  v.  Fortescue  (6),  Bennet  v.  Whitehead  (c),  and 
Morgan  v.  Morgan  (d),  where  such  a  party  is  treated  as 
the  guardian  of  the  infant.  That,  as  the  relation  con-* 
tinued  after  the  Plaintiff  attained  twenty-one,  he  might, 
after  his  majority  sue  the  Defendant  as  his  bailiff. 
Mellish  V.  MeUish  (e)  and  Walker  v.  Symonds*  (jg) 

Thirdly^ 

(a)  1  Eq,  Ca.  Ab.  7.  pi,  10.,  Curtis  v.  Curtit,  2  B.  C.  C.  651., 

same  case  Reg.  lAb,  1697.  B.  Doe  <L  Bamett  v.  Keen^  7  Term 

329.»  and  Reg.  IA6.  1 698.  J?.  531.  R.  386.,  JWey  v.  Bridget,  Prec. 

(Jb)  5  Ath.  p.  130.  Ch.  958.,  Lord  Faiklemd  y.  Bertie,. 

(c)  2  P.  fVms.  644.  2  Fern,  p.  542, 

(d)  I     Atk.    489.,     and     see  (e)  1  Sim.  Sf  St.  138. 
Roberdeau  ▼.  Rout,  1  AtlmUy  544.,  (g)  3  Swan,  p.  69. 
Cory  T.   Bertie,   2    Fern,   333.9 

S  4 
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1845  Thirdly.     That  the  Plaintiff  was  entitled  to  relief  in 

^■^^^^^      equity,  not  only  in  consequence  of  the  implied  relation 
V.  which  subsisted  at  law  between  the  Plaintiff  and  De- 

fendant ;  but  also  in  consequence  of  the  cloud  which 
hung  over  his  title :  —  the  possession  by  the  Defendant 
of  the  title  deeds :  —  the  existence  of  an  outstanding 
legal  estate,  which  prevented  a  fair  trial  at  law,  and  the 
defence  of  the  Defendant,  who  had,  by  his  answer,  sub- 
mitted to  the  jurisdiction,  instead  of  pleading  negatively, 
the '  non-existence  of  an  outstanding  legal  estate,  as  in 
Armitage  v.  Wadsmorth.  (a)  And  lastly  that  the  neces- 
sity of  coming  here  for  some  purposes,  was  sufficient 
to  induce  the  Court  to  entertain  jurisdiction  over  the 
whole  case.     Pearce  ▼.  Cresmck.  {b) 

Mr.  Purvis  and  Mr.  Bagskcnoe,  contra^  insisted  that 
Eyre  was  a  purchaser  for  valuable  consideration  of 
five-sixths  of  the  copyhold  estate,  and  that  he  had  the 
legal  estate  by  a  valid  conveyance  and  admission. 

They  argued,  that  the  Plaintiff's  title,  if  any,  was  a 
mere  legal  one  to  be  enforced  at  law,  and  that  there 
was  no  ground  for  equitable  interference.  That  no 
outstanding  term  or  legal  impediment  had  been  proved 
to  exist,  and  that  no  deeds  were  necessary  to  prove  the 
Plaintiff's  title  of  heir,  and  that  he  might  maintain  an 
action  of  ejectment  without  previous  admittance.  Doe 
d.  Tarrant  v.  Hellier{c).  In  Crao)  v.  Tyrrell  {d),  it  was 
held,  on  demurrer,  that  an  heir  out  of  possession  could 
not  maintain  a  bill  for  the  possession  of  the  estate  and  the 
title  deeds  ;  and  that  this  bill  did  not,  in  form,  seek  to 
remove  impediments  to  a  fair  trial  of  the  right  at  law. 
In  PuUeney  v.  Warren  (e).  Lord  Eldon  says,  ^^  I  do  not 

know 

(a)  1  Mad.  189.  (c)  3  Term  R.  168. 

(6)  2  Hare^   286.,    and    see         (<i)  3  Mad,  179. 
1  Stort/i  Eq.  Jur.  66.  {e)  6  Ves.  p.  89. 
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know  a  case  in  which  the  heir  has  claimed,  merely  as  1845. 
heir,  an  account;  not  stating  any  impediment  to  his 
recovering  at  law  —  that  the  Defendant  has  the  title- 
deeds  necessary  to  maintain  his  title ;  that  terms  are  in 
the  way  of  his  recovery  at  law ;  or  other  impediments 
which  do,  or  which  may  probably  prevent  it;  upon 
which  probability  or  upon  the  fact,  the  Court  founds  its 
jurisdiction." 

As  to  treating  the  Defendant  as  the  Plaintiff's  bailiff, 
it  is  to  be  observed  that  the  principle  does  not  apply  to 
an  adverse  holding  like  the  present,  and  Littleton  speaks 
only  of  land  of  socage  tenure,  and  the  principle  has 
never  been  applied  to  copyhold  estates.  The  cases  cited 
on  that  point  proceeded  on  their  special  circumstances. 

Mr.  Leackf  for  AnseU  the  mortgagee. 

Mr.  Tumef'j  in  reply. 

Strickland  v.  Strickland  (a)  was  also  referred  to. 

Tke  Master  of  the  Rolls  reserved  his  judgment. 


The  Master  of  the  Rolls.  In  the  course  of  the 
hearing,  I  expressed  my  opinion,  that  the  Plaintiflfs 
title  ought  to  be  tried  at  Inw,  and  then  the  question 
came,  whether  the  bill  should  be  dismissed,  as  the  De- 
fendant insisted  it  ought  to  be,  or  whether,  as  the 
Plaintiff  contended,  the  bill  ought  to  be  retained  for  a 
year,  in  order  that  the  Plaintiff  might  first  bring  his 
ejectment,  and  afterwards  bring  on  his  cause  upon  the 

equity  reserved. 

Considering 

(a)  6  Beacan^  p.  77* 
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184*5.  Considering  the  infancy  of  the  Plaintiff,  and  the 

^^^^^^^^^"^     notice  which  the  Defendant  possessed  at  the  time  of  his 
Blomfibld  '^ 

V.  purchase,  it  appears  to  me,  that  if  the  Plaintiff  esta- 

Etrb.  blishes  his  title,  he  will  be  entitled  to  consider  and  to 
treat  the  Defendant,  as  having  possessed  the  estate  in 
the  character  of  bailiff,  and  as  being  now  liable  to 
account  accordingly,  and  I  do  not  think  that  the  juris- 
diction which  this  Court  has,  to  decree  accounts  of 
the  estates  of  infants,  is  taken  away  by  the  fact,  that  at 
the  time  when  the  bill  was  filed,  the  infant  had  attained 
the  age  of  twenty-one  years.  In  this  case,  it  cannot  be 
said  that  there  was  any  improper  delay,  the  bill  being 
filed  within  five  months  after  the  attainment  of  twenty- 
one,  and  as  soon  as  proper  advice  could  reasonably 
be  expected  to  be  obtained.  The  authorities  relating  to 
cases  of  this  kind,  in  which  the  Court  will  exercise 
jurisdiction,  are  not  very  distinct,  perhaps  not  altogether 
consistent ;  but  it  is  to  be  observed,  that,  in  this  case,  the 
Defendant,  aware  of  the  facts,  took  and  held  possession 
during  the  infancy  of  the  Plaintiff:  dealt  with  the  pro- 
perty, or  at  least  so  much  thereof  as  purported  to  be 
conveyed  to  him,  as  his  own :  took  possession  of  the 
documents  of  title  relating  to  the  whole,  and  delivered 
them  over  to  his  own  mortgagee.  He  admits,  however, 
that  part  of  the  estate  belongs  to  the  Plaintiff,  and 
says,  that  in  respect  of  that  part,  he  has  paid  rent, 
though  he  does  not  say  to  whom.  This  is  a  circum- 
stance which  will  have  to  be  considered  on  taking  the 
account ;  and  as  the  Plaintiff  must  have  come  here  for 
a  discovery,  I  think  it  is  a  case,  in  which  the  legal  title 
being  established,  this  Court  should  give  relief.  There 
is,  moreover,  reason  to  believe,  that  a  legal  estate  is 
outstanding.  The  surrender  of  August  1764,  was  made 
subject  to  a  former  conditional  surrender,  and  although 
the  Defendant  states,  that  the  condition  has  been  satis- 
fied, it  does  not  appear  that  means  may  not  be  found  to 

place 


Etrr. 
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place  the  legal  estate  under  his  control,  and  he  plainly        1845. 
states,  that  he  will  avail  himself  of  any  leml  estate     «^*''^'*^ 
which  he'  can  obtain,  to  defeat  any  ejectment  which  v. 

may  be  brought  by  the  Plaintiff.  I  do  not  think  that 
a  legal  estate  outstanding  is  so  proved,  as  to  found  the 
jurisdiction  upon  it;  but  there  being  other  grounds 
for  the  jurisdiction — the  existence  of  a  prior  surren- 
der being  apparent;  —  the  satisfaction  of  the  condi- 
tion being  alleged  by  the  Defendant,  who  is  silent  as 
to  the  legal  estate  being  obtained  by  means  of  the 
surrender,  and  yet  avows  his  intention  to  defeat  the 
ejectment,  by  means  of  any  legal  estate  he  can  procure, 
appear  to  me  to  add  some  force  to  the  reasons  for  en- 
tertaining the  jurisdiction. 

I  think,  therefore,  that  this  bill  ought  to  be  retained 
for  a  year,  for  the  purpose  of  enabling  the  Plaintiff  to 
bring  his  ejectment,  and  with  liberty  to  apply. 

His  lordship  afterwards  added :  —  '*  On  looking  at  the 
prayer  of  the  bill,  I  do  not  find,  that  it  distinctly  and 
specifically  prays  to  restrain  the  Defendant  from  setting 
up  any  outstanding  legal  estate;  but,  nevertheless,  I 
think  that  it  is  quite  clear,  the  whole  object  of  the  pro- 
ceeding would  be  defeated,  if  any  such  outstanding 
term  could  be  set  up.  I  must  consider  this  case  as  one 
of  the  few  exceptions  which  there  are  to  the  rule,  that 
in  order  to  obtain  an  injunction  there  must  be  a  dis- 
tinct prayer  for  it  in  the  bill."  (a) 

'^  The  bill  must  be  retained  for  a  year,  with  liberty  to 
the  Plaintiff  to  bring  an  ejectment;  and  if  the  ejectment 
is  brought,  the  Defendant  is  not  to,  set  up  any  out- 
standing legal  estate." 


(a)  Savory  ▼.  2>yer,  Ambler,  70.,  IVood  ▼.  BeadeU^  5  Sim.  275. 
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FARQUHAR  v.  The  EAST  INDIA  Company. 

rriHIS  case  came  on  upon  exceptions  to  the  Master's 
'*'   report.     The  circumstances  are  fully  detailed  in  the 
judgment. 

Mr.  Botq}ell  and  Mr.  TolUry  for  the  Plaintiff. 

Mr.  Kindersley^  Mr.  L.  Wigramj  and  Mr.  Lloyds  for 
the  Defendants. 


The  Master  of  the  Rolls  deferred  giving  judgment 
until  he  had  read  through  the  papers. 


AprU  26.  28. 

30. 

May  30. 

The  Plaintiff 
was  the  com- 
mercial agent 
ofthe  J?iif< 
India  Coir^ 
pany  at  Am^ 
boyna.    It  was 
his  duty  to  send 
his  account  to 
Jonet^  the 
Company's 
agent  at 
Banday  to  ex- 
amine and 
transmit  to  the 
governor  of 
Madras,    On 
the  Plaintiff's 

accounts,  ^mmmm^immm^m^^^m^m^mmmm^ 

there  appeared 

a  balance  of  j^^  MaSTER  of  the  RoLLS. 

1525  dollars  *^ 

against  him.  This  case,  so  far  as  it  remained  undisposed  of,  came 

but  on  re-  , 

ference  to  the    On  upon  exceptions  to  the  Master's  Report,  taken  by 

accounts  kept   the  Defendants. 

by  Jonei  ot 
the  same 

i^rteSf a*  The  Plaintiff,  Sir  BobeH  Farquhar,  was,  for  many 
deficiency,  years,  employed  in  the  service  of  the  East  India  Com- 
appeared  due  P&ny,  and  For  some  time  after  the  year  1 796,  was  their 
^V^'^'n?"*"'  deputy  commercial  agent  at  Banda.  Mr,  Jones  was  at 
Company  then  the  same  time  resident  at  Ambojfna^  and  the  Plaintiff,  by 
i32ronf^*  his  bill,  alleges,  that  whilst  he  was  deputy  commercial 
Held,  that  this  agent  at  Banda,  he  made  divers  purchases  of  spices  on 
fi^nt^adinls-*    account  of  the  Defendants  ;  that  he  consigned  part  to 

Amboynoj  and  the  residue  to  China^  and  that  he  and 
also  Mr.  Jones  kept  accounts  of  the  purchases  and  con- 

nessof  Jon^f's  siirnments  of  spices,  but  the  Plaintiff's  accounts  were 
accounts,  as  ^ 

to  entitle  the  sent 

Plaintiff  without  further  CYidence,  to  the  4771  dollars. 


sion  and  re- 
cognittoi/  of 
the  correct- 


Afoyja 
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sent  to  Mr.  Jones,  whose  duty  it  was  to  check  them 
and  transmit  them  to  his  governor.  That  the  Plaintiff^ 
by  his  own  account,  took  credit  for  only  SO, 4*10  Spanish 
dollars,  as  the  amount  expended  for  the  collection  and 
purchase  of  spices,  and  shewed,  by  his  accounts,  only 
an  expenditure  of  29,085  Spanish  dollars,  leaving  a  de- 
ficiency of  1325  Spanish  dollars,  for  which  the  Plaintiff 
was,  at  first,  held  to  be  responsible ;  but  on  referring  to 
the  account  kept  by  Mr.  Jones  of  the  same  transactions, 
it  appeared  that  the  Plaintiff's  accounts  were  erroneous, 
that  his  actual  expenditure  for  the  company,  in  the 
transactions  in  question,  amounted  to  35,181  Spanish 
dollars,  and  that  thereupon  the  Defendants  allowed  him 
the  1325  dollars,  which  was  the  amount  of  the  deficiency 
appearing  on  his  own  account,  and  thereby,  as  he  al- 
leged, admitted  the  accounts  of  Mr.  Jones  to  be  correct 
and  conclusive;  but  that  the  Defendants,  for  a  long 
time,  refused  to  give  credit  for  the  4771  Spanish  dollars, 
being  the  difference  between  the  sum  of  30,410  Spanish 
dollars,  for  which  the  Plaintiff  took  credit  in  his  own 
account,  and  the  sum  of  35,181  Spanish  dollars,  being 
the  amount,  which,  as  he  alleges,  appears  by  Jthe  account 
of  Mr.  Jones^  to  have  been  actually  expended  by  the 
Plaintiff  for  the  spices  consigned  by  him.  By  his  bill, 
amongst  other  things,  the  Plaintiff  claimed  credit  for  the 
same  sum  of  4771  Spanish  dollars  and  interest  thereon 
from  the  time  of  the  expenditure  and  consignment. 


1845. 


Farquhar 

The 

East  India 

Company. 


The  Defendants  admit  the  purchase  and  consignment 
of  spices  by  the  Plaintiff,  —  that  the  Plaintiff's  accounts 
thereof  were  sent  to  Jones,  whose  duty  it  was  to  check 
the  same,  and  afterwards  to  transmit  them  to  his  governor 
at  Madras  ;  that  the  statement  made  by  Jones  was  pre- 
pared on  a  different  principle  from  the  accounts  rendered 
by  the  Plaintiff,  and  that  from  Joneses  statement  it  ap- 
peared, that  the  Plaintiff's  account  was  erroneous  or  de- 
fective, 
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1845. 


Farquhar 

V. 

The 

East  Ihdia 

Company. 


fective,  or  at  variance  with  Jonefs  account.  That  the 
Plaintiff  took  credit  in  his  account  for  spices  to  the 
amount  of  90,410  Spanish  dollars,  as  the  amount  of  his 
collection  and  purchase  of  spice ;  but  by  the  same  ac- 
count it  appeared  that  the  spice  consigned  amounted 
only  to  29,085  Spanish  doUarsy  whereby  a  deficiency  of 
1825  Spanish  dollars  was  left,  for  which  the  Plaintiff 
was,  at  first,  held  to  be  responsible ;  but  on  referring  to 
Jontis  account,  it  thereby  appeared,  that  the  Plaintiff 
had  provided  spice  to  the  amount  of  85,181  Spanish  dol- 
lars, and  that  thereupon  the  Defendants,  or  the  Madras 
goveirnor  for  them,  allowed  him  the  sum  of  1825  Spanish 
dollars,  which  being  added  to  the  sum  of  29,085  Spanish 
dollars  before  allowed  on  his  owp  account,  made  up  the 
full  sum  of  80,410  dollars,  for  which  he  had  taken  credit 
in  his  own  account.  The  Defendants  then  say,  that  the 
Plaintiff  procured  no  evidence  of  his  having  expended 
for  spice  the  sum  of  85,181  Spanish  dollars,  save  the 
statement  of  Mr.  Janes^  which  they  submit  they  have 
not  acknowledged  to  be  correct,  merely  because  the 
Madras  governor  allowed  the  amount  to  be  correct  in 
one  particular,  viz.,  as  to  the  sum  of  1,825  Spanish 
dollars. 


When  the  cause  came  on  to  be  heard  on  the  17th  of 
February  1 880,  Sir  John  Leach  referred  it  to  the  Master, 
to  enquire  if  anything  and  what  remained  due  to  the 
Plaintiff,  in  respect  of  spices  and  other  articles,  col- 
lected  by  the  Plaintiff  for  the  Defendants  at  the  Dutch 
settlements  in  the  pleadings  mentioned.  And  the  Master 
was  to  be  at  liberty  to  state  any  special  circumstances,  as 
he  might  think  fit. 


The  Plaintiff,  Sir  Hohert  Farquhar,  died  soon  after 
the  date  of  the  decree,  and  the  suit  was  not  revived  till 
after  the  lapse  of  several  years.     The  Master's  Report 
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is  dated  the  27th  July  1844,  and  as  to  the  claim  for        1845. 

4771  Spanish  dollars,  the  Master  states,  that  it  appears     -p^Z^^^ 

to  him,  that  inasmuch  as  the  Defendants  the  East  India  v. 

The 
Company  allowed  to  the  late  Plaintiff  the  1S25  dollars^    ^^„  Isdia 

which  constituted  the  difference  between  the  amount     Company. 

shewn  by  the  Plaintiff's  account  and  the  amount  claimed 

by  him  in  his  accounts  from  the  represeiitation  of  JoneSf 

in  respect  of  the  accounts  relating  to  the  purchase  of 

spices  and  other  articles,  the  same  representations  ought 

to  be  considered  as  evidence  to  substantiate  the  remaming 

portion  of  the  claim  of  the  Plaintiff,  for  the  spices  and 

other  articles  bought  by  him  for  the  Company ;  and  he 

was  therefore  of  opinion  and  found,  that  there  remained 

due  to  the  Plaintiff,  the  legal  personal  representative  of  • 

Sir  Robert  Farquhar,  in  respect  of  spices  and  other 

articles  collected  by  him  for  the  Defendants  at  the 

Dtt^i  settlements  in  the  decree  mentioned,  4771  Spanish 

dollars. 

To  this  finding  the  Defendants  have  taken  two  ex- 
ceptions* First,  for  that  the  Master  ought  not  to  have 
stated,  as  he  has  done,  that  in  allowing  to  the  Plaintiff 
1825  Spanish  dollars,  the  representations  of  Jones  (upon 
or  in  respect  of  which  such  allowance  was  made)  were 
not  to  be  received  as  and  were  not,  evidence  binding 
on  the  Defendants,  and  the  same  ought  not  to  be  consi-* 
dered  as  evidence  to  substantiate  the  remaining  portion 
of  the  Plaintiff^s  claim  in  respect  of  the  spices. 

The  second  exception  is,  that  the  Master  ought  to 
have  found  that  nothing  was  due  to  the  present  Plaintiff, 
as  representative  of  Sir  Robert  Farquhar,  in  respect  of 
spices  and  other  articles  collected  by  Sir  Robert  Far^ 
quhar  for  the  Defendants,  in  the  Dutch  setdement  in  the 
decree  mentioned. 

I  am 
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I  am  of  opinion,  that  the  fact  of  the  Defendants 
having  allowed  to  the  Plaintiff  1 325  Spanish  dollars,  to 
vf  which  he  had  not  made  out  his  title  by  his  own  accounts 

£as  br  ^"^  vouchers,  after  he  had  seen  and  read  the  statement 
Company,  of  Jones,  which  if  wholly  true  in  the  sense  alleged  by 
the  Plaintiff,  would  have  shewn  the  Plaintiff's  title  to  a 
further  sum  of  4771  Spanish  dollars,  is  not  a  reason  for 
considering  the  statement  of  Jones  as  evidence  to  sub- 
stantiate the  Plaintiff's  title  to  that  further  sum  of  4771 
Spanish  dollars. 

Taking  the  matter  in  the  most  favourable  view  for  the 
Plaintiff,  and  passing  over  the  serious  objections,  which 
•  I  think  there  are,  to  that  view  of  the  case,   Sir  Robert 

Farquhar  claimed  credit  for  more,  or  a  greater  value  of 
spice  than  he  could  shew  that  he  had  consigned,  and 
Jones  made  a  statement,  shewing  Farquhar's  consign- 
ment to  be  of  greater  value  than  he  himself  had  claimed 
credit  for ;  and  in  these  circumstances,  there  being  these 
discrepancies  not  accounted  for,  the  Defendants  gave 
credit  to  Farquhar  for  the  full  amount  which  he  had 
claimed,  apparently  without  any  proof  whatever  as  to 
the  deficiency  of  1S25  Spanish  dollars,  but  upon  the 
probability,  which,  in  such  a  case  there  might  well 
enough  be,  that  Farquhar  might  not  have  claimed  more 
than  he  was  justly  entitled  to.  I  cannot  consider  full 
payment  of  his  claim,  under  such  circumstances,  to  be 
evidence  that  he  was  entitled  to  more  than  he  had  even 
claimed,  and  I  am  of  opinion  that  the  first  exception 
must  be  allowed. 

Upon  the  second  exception,  it  remains  to  be  consi- 
dered whether  there  is  any  evidence  in  support  of  it, 
besides  that  on  which  the  Master  has  relied. 


It 
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It  is  difficulty  if  not  impossible  to  come  to  any  satis- 
factory conclusion  as  to  the  real  facts  of  the  case. 
Proper  evidence  is  not  found,  and  the  whole  argument 
has  been  founded  on  supposiiions,  resting  for  their  sup- 
port only  on  statements  (not  in  the  form  of  evidence), 
which  have  been,  from  time  to  time  made.  (His  Lord- 
ship here  minutely  examined  the  facts  and  evidence, 
and  concluded  as  follows) :  — 
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Under  these  circumstances,  I  am  of  opinion  that  the 
account  does  not  afford  any  evidence  to  establish  the 
Plaintiff's  claim ;  I  do  not  mean  to  say  that  the  case  is 
free  from  ambiguity,  there  is  scarcely  any  fact  in  the 
case  properly  established,  and  there  has,  I  think,  been  a 
manifest  inclination,  on  the  part  of  the  Defendants,  to 
favour  the  Plaintiff's  claim  as  far  as  they  could ;  and 
they*  have  thus  raised  some  doubts  against  themselves, 
but  the  anusprobandi  is  on  the  Plaintiff,  and  when  the 
case  is  brought  to  the  test,  and  when  it  is  asked,  as  it  ought 
to  be,  what  proof  has  the  Plaintiff  adduced  of  his  claim, 
the  answer  is  none  whatever;  there  is  no  proof;  and 
further,  when  it  is  asked,  as  in  many  cases  it  justly 
may  be,  what  excuse  has  he  for  not  producing  proofs, 
and  what  are  the  presumptions  in  his  favour,  the  an- 
swer again  is  none.  The  Plaintiff's  case  might,  no 
doubt,  be  supported  by  presumptions,  if  there  were  any 
foundation  for  presumption.  There  has  been  a  great 
deal  of  discussion  about  his  claim,  many  papers  written 
upon  it,  and  some  opinions  in  his  favour,  but  no  evi- 
dence ;  and  for  these  reasons  I  allow  the  second  excep- 
tion. 

Exceptions  allowed. 


Vol.  VIII. 
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March  17. 
April  10. 

In  equity 
the  client  in 
prosecuting 
the  common 
order  for  tax- 
ation may 
object,  on  the 
ground  of 
want  of  re- 
tainer, to  any 
items  of  the 
bill,  except 
those  as  to 
which  he  has 
admitted  the 
retainer  by  his 
petition.    The 
practice  is  dif> 
ferent  at  law. 
A  party  ap- 
plying for  a 
special  order 
for  taxation, 
in  a  case  in 
which  he 
might  haTe 
obtained  the 
common 
order,  must 
pay  the  costs 
though  he 
succeeds. 


In  re  BRACEY. 

TN  this  case,  the  petitioners  were  the  executors  of 
William  Meyrick  deceased,  who,  in  his  lifetime,  em- 
ployed Mr.  Bracey  as  his  solicitor. 

Since  Mr.  MeyricVs  death,  Mr.  Bracey^  in  December 
1844,  delivered  to  his  executors  a  bill  of  costs  amount- 
ing in  the  whole  to  the  sum  of  393/.  75« 

This  was  a  special  petition  presented  for  the  purpose 
of  obtaining  an  order  to  have  that  bill  taxed,  and  that 
the  Master  might  be  authorized  to  distinguish  the  items, 
which  the  petitioners,  as  executors,  were  liable  to  pay. 

The  bill  consisted  of  four  distinct  classes  of  items, 
and  in  respect  of  such  classes,  the  bill  was  divided 
into  four  distinct  parts,  which  were  distinguished  as 
follows :  — 


General  bill  of  costs 
Plaintiff's  costs  in  suit 
Defendant  Meyricl^s  ditto 
Defendant  Otway*s  ditto 

£ 

-  37 

-  171 
127 

-  57 

5. 

1 

17 
S 
4 

d. 
7 
9 
4 
4 

£SdS 

7 

0 

The  petitioners  admitted,  that  they  were  liable  to  pay 
the  bills  which  were  incurred  upon  the  retainer  of  Mr. 
Meyrick ;  but  they  did  not  admit  their  liability  to  pay 
the  costs  of  the  suit,  which  were  incurred  on  the  behalf 
of  the  Plaintiff  and  of  the  Defendant  Otmay. 


The 
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The  solicitor,  Mr.  Bracey^  had  commenced  an  action        18i5« 

for  the  recovery  of  his  whole  bill,  and  he  alleged,  that  ^^^^*^^ 

he  could  prove  the  liability  of  Mr.  Meyrick  to  pay  the  Bracey. 
costs  of  the  Plaintiff  and  of  the  Pefendant  Otaxy. 

Under  these  circumstances,  the  only  question,  on 
the  hearing  of  the  petition,  was,  whether  the  Taxing 
Master  to  whom  the  bill  niight  be-referred,  would  take 
into  his  consideration  the  question  of  liability  or  re- 
tainer. 

Mr.  Kindersley  and  Mr*  Wrighty  in  support  of  the 
petition.  It  was  necessary  to  present  a  special  petition, 
in  order  to  obtain  the  special  directions  of  the  Court, 
otherwise  the  Taxing  Master  would  have  no  jurisdic- 
tion to  entertain  any  question  of  retainer,  especially 
after  action  brought.  A  common  order  would  not  have 
enabled  the  Taxing  Master  to  enter  into  the  question  of 
the  solicitor's  retainer.  They  cited  Evans  v.  Taylor  (a), 
Jones  v.  Roberts  (i),  Heald  v.  Heald  (c),  Williams  v.  M- 
cholas  (d),  Malchette  Vr  Parkes.  {e) 

Mr.  Turner^  contrcL     A  special  petition  was  quite  un-  « ' 

necessary.  It  has  always  been  the  practice  in  equity,  ' 
under  the  ordinary  reference  for  taxation,  to  determine 
questions  of  liability  and  retainer  as  to  any  items  of  the 
bill  carried  in.  The  petitioners  ought  to  have  obtained 
an  order  of  course  for  the  taxation,  in  the  common 
and  ordinary  way.  The  existence  of  an  action  does 
not  affect  the  jurisdiction. 

The  Master  of  the  Rolls  said  he  would  make  in- 
quiries onr  the  point. 

The 

(a)  2  Dowi.  P.  a  549.  {d)  1  DotoL  P.  C.{N,  S.)  840. 

ib)  Ibid.  656.  (e)  Ibid.  924. 

(c)  Ibid.  1 65. 

T  2 
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184.5.  The  Master  of  the  Rolls.  4?"^  *o. 

In  re  The  Only  question  on  the  hearing  oF  the  petition  was, 

whether  the  Taxing  Master  to  whom  the  bill  might  be 
referred,  would  take  into  his  consideration  the  question 
of  liability  or  retainer,  and  upon  application  to  the  Tax- 
ing Masters,  they  have  certified  to  roe,  that  according 
to  the  practice  of  the  Court,  the  party  prosecuting  the 
common  order  for  taxation,  may  object,  on  the  ground 
of  want  of  retainer,  to  any  items  of  the  bill,  except 
those  for  which  he  has  admitted  the  retainer  by  his 
petition  (a),  and  this,  notwithstanding  an  action  at  law 
may  have  been  brought  for  the  recovery  of  the  bill. 

This  is  in  conformity  with  the  opinion  of  Lord  Eldon 
as  stated  in  the  case  of  Righy  v.  Edwards^  reported  in 
Beames  on  Costs,  {b) 

The  practice  seems  to  be  otherwise  at  law.  The 
Master  at  law  has  no  power  to  examine  witnesses,  and 
there  is  a  provision  in  the  act  (c),  that  when  the  tax- 
ation is  at  law,  judgment  is  to  be  entered  up,  unless  the 
retainer  be  disputed;  whereas,  where  the  taxation  is 
in  equity,  payment  is  to  be  enforced  according  to  the 
course  of  the  Court,  and  nothing  is  said  about  disputed 
retainer. 

It  being  the  practice  to  have  questions  of  disputed 
retainer  considered  by  the  Taxing  Master,  justice  to 
both  parties  may  be  done  on  the  reference ;  which  must, 
accordingly,  be  made  in  the  usual  form. 

The  petitioner  roust  pay  the  costs  of  the  petition. 

(a)  See  In  re  SpringaU,  ante,         (6)  Page  382.  (1st  edit)  and 
p.  63.,  and  1  SmitA'i  Pr.  93.  9SS.  (2d  edit.) 

(c)  Sect.  43. 


Note. — See  Wiggms  v.  Peppin,  2  Beavan^  p.  408.  no^  (a),  and 
Clay  Ion  v.  Meadows^  2  Hare,  26. 
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CHAMEAU  t;.  RILEY.  ^^'^  ^*' 

THE  parties  to  this  suit  (some  of  whom  were  married  Compromise 
'^  .  .       ofsmtby 

women  domiciled  in  France)^  agreed  to  compromise  married 

*kA  ^.iiU  women  domi* 

France,  sane- 
Mr.  Uayd  now  applied  for  an   order  to  carry  the  reference  to" 

compromise  into  execution.     He  produced  evidence  of  the  Master,  on 

-  ,  .    ,  11^  proof  that 

certain  acts  of  the  married  women  taken  before  a  notary  they  had  con- 

in  France^  and  which  were  proved  to  be,  by  the  law  of  ^^^  '"  °^ 

France,  binding  on  the  married  women.  which,  by  the 

law  of  France^ 
were  binding 

The  Master  of  the  Rolls.  ®n  them,  and 

that  the  sub- 
If  the  subject  of  the  suit  be  merely  personal  estate,  J^^J  mere^Der- 
you  may  take  the  order.  sonalty. 


rs 
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^^Jli^'iV'    The  ATTORNEY-GENERAL  v.  The  CORPORA- 
TION of  LONDON. 


The  whole 
equity  juris- 
diction of  the 
Court  of  Ex- 
chec^uer,  in- 
cluding that 
relating  to  the 
revenue,  was 
transferred  to 
this  Court  by 
the  5  Vict. 
c.  5. «.  1. 

The  crown 
might,  before 
the  abtoli- 
tion  of  the 
Equity  Ex- 
chequer, have 
proceeded  on 
the  Equity 
side  in  respect 
ofa/rgo/nght, 
and  may  now 
proceed  in  the 
same  way  in 
Chancery. 


npHIS  was  an  information  filed  ex  officio  by  Her  Ma- 
"^  jesty's  Attorney- General,  against  the  corporation 
of  London^  William  CubiU^  Sir  TTiomas  Turtony  John 
Oliver  Hanson^  .William  George  Prescottj  Sir  Courtenay 
Boyle^  John  Peter  Rasch,  and  John  Cornelius  Park. 

The  information  stated  to  the  effect  following :  —  that 
by  the  royal  prerogative^  the  ground  and  soil  of  the 
coasts  and  shores  of  the  sea  round  this  kingdom,  and  the 
ground  and  soil  of  every  port,  haven,  and  arm  of  the  sea, 
creek,  pool,  and  navigable  river  thereof,  into  which  the 
sea  ebbs  and  flows,  and  also  the  shore  lying  between 
high  water  mark  and  low  water  mark,  at  ordinary  tides, 
belong  to  Her  Majesty ;  and  Her  Majesty  has  a  right  of 
empire  or  government  over  the  navigable  rivers  of  this 
kingdom.  That  Her  Majesty  and  her  progenitors, 
time  out  of  mind,  is  and  have  been  seized,  in  right  of 
the  Crown  of  England^  of  and  in  the  port  and  haven  of 
LondoHj  and  of  the  river  ThameSf  the  same  being  an 
arm  of  the  sea  into  which  the  sea  has  always  flowed 
and  reflowed;  and  that  the  same  river  is  also,  and, 
from  time  immemorial,  has  been,  an  ancient  royal  and 
navigable  river  and  king's  highway,  for  all  persons, 
with  their  ships,  vessels,  boats,  and  crafts,  to  pass,  re- 
pass, and  navigate  at  their  free  will  and  pleasure,  and 
to  moor  their  vessels  in  convenient  parts  of  the  river, 
not  impeding  the  navigation.  The  information,  having 
thus  stated  the  right  of  Her  Majesty,  alleged,  that  the 
mayor  or  the  corporation  of  the  city  of  London  had,  for 
a  very  long  period,  either   by  prescription  or  under 

some 
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some  grant  from  the  Crown,  held  and  exercised  the  1845. 

office  of  bailiff  or  conservator  of  the  river  Thames^  the  ^^The^ 

office  being  exercised  by  the  mayor  for  the  time  being,  Attornbt- 

or  his  sufficient  deputies,  from  time  to  time  for  ever,  in,  ^^ 

upon,  or  about  the  same  water  of  the  TTiames  ;  (that  is    _    '^^^  . 

Corporation 

to   say,)   from  a  short  distance  above  the  bridge  of    of  London. 

Staines  to  the  bridge  of  London^  and  from  thence  to  a 

certain   place   called    Yealand^   otherwise   Yentleat  or 

Yantleety  towards  the  sea,  and  in  the  port  of  London  ; 

and  that  the  duty  of  the  mayor,  bailiff,  or  conservator 

is,  tx>  see  to  the  navigation  of  the  river  ThameSj  and  to 

prevent  the  erection  of  obstructions  and  nuisances  in  the 

river,  and  also  to  regulate  the  fishing  thereof.     And 

that  the  rodlyor  did  not,  in  virtue  of  such  office,  take, 

or  acquire  any  estate  or  interest,  in  the  ground  and  soil 

of  the  bed  or  shores  between  high  and  low  water  mark, 

but  that  the  corporation  have  of  late  claimed,  and  now 

claim  to  be  entided,  not  only  to  exercise,  by  the  mayor 

or  his  sufficient  deputies,  the  office  of  bailiff  or  con* 

servator  of  the  river  Thames^  but  have  also  claimed, 

and  now  claim  to  be  seized  of,  or  otherwise  well  entitled 

to,  the  freehold  of  the  ground,  bed,  or  soil  of  the  river,  * 

and  of  the  shores  thereof  between  high  and  low  water 

mark,  within  the  same  limits,  in  which  the  mayor  ex^* 

ercises  the  office  of  bailiff  or  conservator,  and  have 

assumed  to  exercise  such  acts  of  ownership  over  the 

soil,  as  are  beyond  the  power  and  authority  of  the 

bailiff  and  conservator,  and  such  as   imply  that  the 

mayor,  commonalty,  and  citizens  are,  or  claim  to  be 

seized  of  the  freehold  of  the  ground  and  soil  of  the 

river  between  high  and  low  water  marks,  and  they  have 

lately  taken  upon  themselves  to  make  grants  to  parties 

possessed  of  wharves  or  lands  on  the  banks  of  the  river, 

or  to  such  other  persons  as  they  think  fit,  giving  them 

license  to  embank  the  strand  and  soil  of  the  river,  and 

build  thereon,  between  high  and  low  water  mark. 

T  ^  The 
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Corporation 

of  LONDOK. 


The  information  then  stated,  in  particular,  that  by 
an  indenture  dated  the  Sd  day  of  May  1843,  and  made 
between  the  corporation  of  the  one  part,  and  WtUiam 
Ctibitt  of  the  other  part,  the  corporation,  for  a  consider- 
ation, granted  to  WiUiam  Qtbitt  a  Ucense  to  embank  so 
much  of  the  strand  or  soil  of  the  river  as  lies  between 
the  high  and  low  water  mark  of  the  river,  situate  on  the 
north  side  of  the  river  and  in  front  of  foreground  in  the 
Ide  of  Dogs^  then  in  the  occupation  of  Cubittf  and  that 
Cubitt  was  preparing  to  execute  the  embankment,  ac- 
cording to  the  terms  of  the'  indenture.  And  that,  by 
an  indenture  dated  the  20th  day  of  April  184S,  and 
made  between  the  corporation  of  the  one  part,  and  Sir 
Thomas  Turlon^  John  Oliver  Hanson^  WiBiam  George 
PrescoU^  Sir  Courtenay  Boykf  and  John  Peter  Basch^ 
of  the  other  part,  the  corporation,  for  the  consideration 
therein  mentioned,  granted  to  Sir  Thomas  Turton  and 
the  other  persons  named  of  the  second  part,  a  licence 
to  embank  so  much  of  the  strand  or  soil  of  the  river  as 
lies  between  the  high  and  low  water  mark  thereof,  on 
the  west  side  of  the  river  in  front  of  DurraniFs  Wharf 
in  Botherhithe^  then  in  the  possession  of  the  said  parties. 
And  that  the  same  parties  to  whom  the  licence  had 
been  granted  had  already  commenced  the  erection  of 
the  embankment,  upon  the  ground  or  soil  of  the  river 
between  high  and  low  water  mark,  and  threatened  to 
complete  the  same. 


The  information  alleged  that  such  embankment  would 
be  detrimental  to  the  river  Thames^  and  a  nuisance  and 
injury  to  Her  Majesty's  subjects  navigating  the  same, 
inasmuch  as  it  will  not  only  narrow  the  water  way,  and 
incommode  the  navigation  of  the  river,  but  will  also 
produce  an  eddy,  at  each  end  of  the  embankment,  and 
an  increased  deposit  of  mud,  in  those  parts  of  the  river 
below  the  locality  of  the  embankment,  by  excluding  a 

quantity 
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quantity  of  tidal  water,  essential  to  the  scouring  or  pre- 
servation of  the  depth  of  the  river. 

The  information  then  stated,  that  by  an  indenture 
dated  the  16th  of  May  1843,  made  between  the  cor- 
poration of  the  one  part,  and  John  Cornelius  Park  of 
the  other  part,  the  corporation,  for  the  consideration 
therein  mentioned,  granted  to  John  Cornelius  Park^ 
license  to  embank  so  much  of  the  strand  or  soil  of  the 
river  as  lies  between  the  high  and  low  water  marks 
thereof,  situate  on  the  south  side  of  the  river,  in  front 
of  a  piece  of  arable  land  belonging  to  Join  Cornelius 
Park  in  the  parish  of  Battersea  ;  and  that  the  said  John 
Cornelius  Park  was  proceeding  to  execute  such  em- 
bankment ;  and  that  the  same  will  be  very  detrimental 
to  the  river  Thamesj  and  a  nuisance  and  injury  to  Her 
Majesty's  subjects  navigating  the  same,  inasmuch  as  it 
will  create  eddies,  and  cause  a  deposit  of  mud  at  each 
end  of  it,  and  will  also  be  injurious  to  the  river  below 
its  locality,  by  excluding  a  portion  of  the  tidal  water 
requisite  for  the  scour  of  the  river,  and  will  also,  by 
projecting  into  the  river  and  thereby  diminishing  the 
waterway^  prevent  a  line  of  embankment  on  the  Mid^ 
dlcsex  side,  which  might  be  made  for  the  public  benefit. 

The  information  then  alleged  that  other  licences  had 
been  granted  for  other  considerations :  that  the  Defend- 
ants had  been  requested,  but  had  refused  to  desist 
from  their  proceedings;  and  it  then  charged,  that  no 
charter  or  letters  patent,  given  or  granted  by  any  of 
Her  Majesty's  predecessors,  contain  any  grant  of  the 
soil  or  bed  of  the  river,  or  of  the  shores  thereof  between 
high  and  low  water  mark  to  the  corporation  of  London  ; 
and  that  in  no  charter  granted  to  the  city  of  London^ 
had  any  immemorial  right  of  the  corporation  to  the 
ownership  of  the  soil,  bed,  or  shores,  as  arising  from 

any 
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1845.  any  previous  grant,  been  recognised  and  confirmed. 
^^fri^"^     That  a  charter,   dated   in   the   twenty-third  year   of 

Attorney-    King  Henry  VI.  was  of  no  force  and  effect  to  pass  to  the 

KtimAh     corporation  the  soil,  bed,  and  shores  of  the  river,  and 

The         that  if  the^  language  of  the  charter  were  sufficient  for 

of  London.  ^^^^  purpose,  the  same  charter  has  been  subsequently 
revoked  or  annulled.  That  no  sufficient  acts  of  owner- 
ship could  be  shewn  as  evidence  that  the  pretended  right 
of  the  corporation  to  the  soil  and  bed  of  the  river  was 
founded  on  immemorial  usage ;  and  further,  that  it  ap- 
pears, by  divers  acts  of  parliament  and  other  matters  of 
record  and .  otherwise,  that  the  ground  and  soil  of  the 
river  Thames  has  always  remained  vested  in  the  Crown. 
It  was  then  charged,  that  the  mayor,  commonalty,  and 
'  citizens  of  London  have  no  power  or  authority,  either 
themselves  to  build  up  or  embank,  or  to  enable  or 
permit  others  to  build  upon  or  embank  the  soil,  bed,  or 
shores  of  the  river,  even  for  the  purpose  of  improve- 
ment, without  the  pcFmission  or  consent  of  Her  Ma- 
jesty ;  and  that  if  the  projected  embankments  would 
obstruct  the  navigation  of  the  river,  it  is  the  duty  of  the 
mayor  to  prevent  their  being  made;  but  that  if  the 
embankments  would  not  in  any  way,  obstruct  the  navi- 
gation of  the  river,  and  the  mayor  should  therefore 
grant  permission,  as  bailiff  or  conservator,  for  the  same 
to  be  erected,  he  is  not  entitled  to  accept  any  pecuniary 
consideration,  in  the  nature  of  a  fine  or  rent  for  grant- 
ing such  permission.  And  that,  even  if  the  soil  and 
bed  of  the  river  Thames  and  the  shores  thereof  between 
high  and  low  water  marks  had  been  granted  to  the 
corporation,  yet  that  (inasmuch  as  the  embankments  at 
Rotherhithe  and  Battersea  are  a  common  nuisance,  and 
tend  to  the  injury  of  the  navigable  river,  and  to  the 
hurt  and  damage  of  Her  Majesty's  subjects  navigating 
the  same),  such  ownership  of  the  soil  and  bed  and 
shores  of  the  said  river,  as  is  claimed  by  the  corpora- 
tion 


CASES  IN  CHANCERY. 


275 


tion  under  such  grants  or  charters  as  are  pretended, 
would  not  extend  to  authorise  the  making  or  granting 
licences  to  make  such  embankments,  or  to  protect  the 
same  from  being  abated  or  removed. 

The  information  prayed  that  the  rights  of  Her  Majesty 
and  the  corporation,  respectively,  in  the  matters  in  the 
information  mentioned,  might  be  ascertained  and  declared 
by  the  decree  of  this  Court ;  and,  if  necessary,  that  issues 
at  law  might  be  tried,  for  the  purpose  of  ascertaining 
and  determining  such  rights  under  the  direction  of  this 
Court.  And  that  until  such  rights  shall  be  ascertained, 
the  Defendant  Cubitt  might  be  restrained  from  making 
the  embankment  in  the  information  mentioned.  And  if 
it  should  appear  that  the  corporation  had  no  good  title 
to  the  soil  of  ihe  bed  of  the  river,  and  of  the  shores 
between  high  and  low  water  mark,  then,  that  the  grants 
in  the  information  mentioned  might  be  declared  null  and 
void,  and  the  Defendant  Cubiit  perpetually  restrained 
from  making  his  embankment ;  and  that  the  other  De- 
fendants may  be  also  restrained  from  making  certain 
embankments ;  and  that  so  much  of  such  embankments 
as  might  already  have  been  executed,  might  be  abated 
and  removed ;  and  that  an  account  might  be  taken  of 
the  fines,  rents,  issues,  and  profits  arising  from  granting 
the  licences  in  the  information  mentioned ;  and  that  the 
corporation  might  be  decreed  to  pay  the  amount  thereof 
to  Her  Majesty,  after  all  just  allowances ;  and  that  the 
right  to  the  freehold  and  inheritance,  of  and  in  the 
ground  and  soil  of  the  river  Thames^  and  of  the  shores 
thereof  between  high  and  low  water  mark  might  be 
decreed  in  and  to  Her  Majesty,  to  the  end  that  multi- 
plicity of  suits  might  be  avoided,  and  the  claims  of  the 
several  Defendants,  and  the  numerous  parties  claiming 
under  such  and  the  like  grants  from  the  corporation, 
.  might  be  examined  and  determined,  and  that  such  re- 
lief 
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lief  might  be  given,  in  the  premises^  as  is  agreeable  to 
equity  and  good  conscience. 

To  this  information,  .which  contained  the  usual  claim 
to  discovery  and  prayed  to  the  effect  before  mentioned, 
the  Defendants,  the  Corporation  of  London^  put  in  a 
demurrer  and  answer. 


The  answer,  in  effect,  denied  that  any  of  the  em- 
bankments was  a  common  nuisance,  or  in  any  way  tended 
to  the  injury  of  the  river,  or  to  the  hurt  or  damage  of 
Her  Majesty's  subjects  navigating  the  same;  and  so 
much  of  the  information  as  was  not  founded  on  such 
alleged  injury,  hurt,  or  damage  was  demurred  to,  for 
want  of  equity. 

Mr.  Bethell  and  Mr.  Randell  in  support  of  the  de- 
murrer. This  information  seeks,  first,  to  have  the 
rights  of  the  Crown  and  the  Corporation  to  the  soil  of 
the  bed  of  the  river  Thames^  and  of  the  shores  between 
high  and  low  water  mark  declared,  and  secondly^  to 
remove  the  public  nuisance  or  obstruction  to  the  navi- 
gation, alleged  to  be  created  by  the  embankments 
stated  in  the  information.  The  second  object  is  quite 
unconnected  with  the  question  of  title  to  the  soi],  for 
whether  it  belongs  to  the  Crown  or  to  a  subject,  the 
nuisance  is  liable  to  be  abated.  The  Defendants  have, 
therefore,  answered  that  part  relating  to  the  public 
nuisance,  and  have  demurred  to  the  rest  of  the  inform- 
ation. 


The  question  of  the  right  to  the  soil  is  a  pure  ques- 
tion of  law,  which  this  Court  has  no  jurisdiction  to  de- 
termine, and  if  this  were  a  bill  filed  by  an  individual 
for  such  a  purpose,  it  would  be  a  mere  ejectment  bill 
stating  no  impediment  to  prevent  a  determination  at 

law, 
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]aw9  and  to  which  a  demurrer  would  lie.  (a)  The  point 
therefore  is,  wlieiher  the  Crown,  by  its  prerogative, 
has  the  right  to  bring  a  question  of  pure  law  for  the 
determination  of  the  Court  of  Chancery,  which-  has- no 
jurisdiction  to  determine  the  legal  right  to  freehold. 
The  case  which  will  be  relied  on  is  that  of  the  Attorney- 
General  to  the  Prince  of  Wales  v.  St.  Aubyn  (i),  in  which 
it  was  decided  that  the  Prince  of  Wales  might,  by  his 
Attorney-General,  file  a  bill  in  the  equity  side  of  the 
Exchequer,  for  the  recovery  of  lands  parcel  of  the 
Dutchy  of  Cornwall.  In  that  case,  the  point  whether 
the  King  could  sue  for  a  mere  legal  right  on  the  equity 
side  of  the  Exchequer  was  fully  discussed  and  con- 
sidered, and  the  Court  were  divided.  Baron  Wood  in  a 
most  elaborate  judgment  held  that  the  Crown  had  no 
such  right,  the  Chief  Baron  Macdonald  was  of  a  different 
opinion,  and  Baron  Graham^  the  third  Baron  pre- 
sent, decided  on  different  grounds,  namely,  that  the 
case  made  by  the  information  was  one  of  confusion  of 
boundaries,  in  which  case  the  Court,  confessedly,  had 
jurisdiction. 
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During  the  argument,  Baron  Wood  observed  (c),. 
*^  Where  there  are  legal  rights,  there  is  no  occasion  to 
come  into  a  Court  of  Equity,  the  Courts  of  Common 
Law  can  give  relief.  My  idea  is,  that  the  proper  in- 
formation, is  an  information  of  intrusion  at  common  law, 
and  that  the  persons  in  possession  have  a  right  to  retain 
the  possession,  till  the  title  of  the  Crown  is  found.  If 
the  Crown  can  come  here,  and,  by  filing  a  bill  of  this 
kind,  compel  a  person  to  disclose  his  title,  there  will 
be  an  end  of  the  benefit  of  the  statute  of  JameSf  and  the 
subject  will  be  deprived  of  his  trial  by  jury."  And  in 
giving  judgment,  after  stating  that  the  rights  and  claims 

were 


(a)  See  Crotv  v.  Tj^r relics  Mad. 
179. 


(b)  Wightwick^  167. 

(c)  Page  180. 
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were  mere  legal  rights  and  claims^  Baron  Wood  pro- 
ceeded to  examine  the  anthorities,  and  states  {a\  there 
had  not  been  one  single  information  produced  or 
quoted,  in  the  least  resembling  the  case  then  before  the 
Court.  Hesay8(&): — ''Save  in  this  case  of  nuisance 
and  purpresiure^  and  in  the  cases  of  prerogative  mills, 
(which  stand  upon  a  very  different  principle  from  this,) 
I  hold  that  the  King's  Attorney-General  has  no  right  to 
file  his  bill  on  the  equity  side  of  this  Court  but  for 
matters  of  equity ;  that  if  the  King's  right  is  a  legal 
right,  and  a  wrongful  intrusion  is  made  upon  the  right, 
the  Attorney-General  must  prosecute  for  him  on  the 
law  side  of  the  Court,  by  information  of  intrusion,  in 
which  case  the  subject  is  entitled  to  the  benefit  of  the 
statute  of  the  2 1st  James  the  1st"  He  aflerwards  ob- 
serves (c),  *'  The  constitution  has  prescribed  specific 
modes  to  be  pursued  by  the  Crown,  before  the  subject 
can  be  disseised,  or  put  out  of  his  lands  or  tenements, 
in  all  which,  the  subject  has  a  right  to  a  trial  by  jury,  as 
matter  of  right,  and  not  as  favour  of  the  Court  in  the 
shape  of  an  issue,'*  the  modes  being,  by  inquisition,  scire 
Jitcias,  quo  watTanto^  and  by  information  of  intrusion,  all 
of  which  are  tried  by  jury :  and  he  adds  {d)y  **  If  you  can 
supersede  all  these  modes,  by  reviving  this  proceeding 
by  English  bill,  if  you  can  substitute  deposition,  instead 
of  trial  by  jury,  if  you  can  make  men  set  out  their  titles 
upon  oath,  and  wring  their  deeds  from  them  for  your 
inspection,  all  those  safeguards  which  our  forefathers 
have  been,  at  all  times,  so  anxious  to  obtain  and 
preserve,  and  which  are  so  essential  to  the  security  of 
the  subject,  will  be  broken  down  and  destroyed."  In  a 
subsequent  part  of  his  judgment  (^),  he  observes,  **  I 
think  I  have  shewn  that  the  Prince  of  Wales^  if  he  is  to 
stand  in  the  same  situation  as  the  king,  must  resort  to 

the 

(a)  Page  188.  (d)  Page  SIS. 

(b)  Page  2 1 S.  (e)  Page  8 1 8. 

(c)  Page  SI  5. 
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the  common  law  remedy  by  inrormation  of  intrusion  to 
recover  a  legal  right ;  and  not  to  a  Court  of  Equity/'     At 
the  end  of  his  judgment  he  says  (a) :  — ^^  Before  I  conclude, 
I  cannot  forbear  saying,  that  I  think  this  proceeding 
most  alarming,  indeed,  to  a  very  large  part  of  the  pro- 
prietors of  the  landed  'property  of  this  country.     If  a 
lessee  under  the  Dutchy  of  Comvcallj  or  a  lessee  under 
the  Crown,  can  come  to  this  Court,  without  having  es- 
tablished any  title  at  law,  and  enforce  a  production  of 
any  man's  deeds  and  writings,  for  his  inspection,  upon 
a  suggestion  that  he  is  an  intruder  upon  the  Dutchy  or 
the  Crown,  and  can  have  a  decree  upon  depositions 
without  any  trial   by  jury,  a  most  dangerous  wound 
would  be  given  to  the  stability  and  security  of  the 
landed  property  of  the  kingdom;''  and  again  (6),  'Ubis 
proceeding  appears  to  me,  I  must  say,  to  be  an  attempt 
to  introduce  an  unconstitutional  inquisition  to  pry  into 
men's  titles;  and  to  withdraw  from  the  cognizance  of 
the  common  law,  and  the  trials  by  jury,  that,  which 
solely  belongs  to  those  tribunals  by  the  fundamental 
principles  of  our  constitution ;  and  are  a  few  straggling 
precedents,  (if  they  were  more  to  the  point,  than  those 
cited  from  the  arbitrary  reigns  of  James  the  1st  and 
Charles  the  1st,)  sufficient  to  warrant  such  a  violation  of 
the  constitutional  rights  of  the  subject?"      He  con- 
cludes (c),  '^  I  am  most  clearly  of  opinion  this  is  a  mere 
legal  right,  and  the  subject  of  an  ejectment,  or  some 
course  of  legal  proceeding,  and,  therefore,  I  think  the 
demurrer  ought  to  be  allowed." 
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Baron  Graham^  on  the  merits  of  the  demurrer,  came 
to  a  different  conclusion,  but  on  entirely  other  grounds, 
namely,  on  its  being  a  case  of  confusion  of  boundaries, 
and  that  the  information  did  *^  state  matters  and  did 

ask 

(a)  Page  22:2.  {c)  Page  224, 

(Jt)  Page  22.7. 
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ask  relief  which,  according  to  his  view  of  the  case^  was 
out  of  the  reach  of  a  court  of  law  to  give.'*  He  did 
notf  in  the  least,  disagree  with  Baron  Wood;  on  the  con- 
trary, he  observes  (a),  —  ^<  I  am  very  much  disposed  to 
admit  that  in  order  to  entitle  tlie  Crown  to  come  to  this 
Court,  the  King  must  shew  a  case,  for  which  he  cannot^ 
at  least,  have  an  adequate  remedy  at  law :  I  do  not 
mean  to  say,  that  in  every  case  the  Crown  can  come 
into  this  Court  for  an  information  against  a  subject, 
but  I  say,  when  the  case  is  of  that  nature,  that  no  court 
of  law  can  give  the  i*elief  which  is  required,  ^n  that 
case,  the  Crown  has  to  this  day,  as  it  always  had,  the 
right  of  filing  an  information  in  the  nature  of  an  English 
bill  in  this  Court  If,  indeed,  the  Crown  claims  a  per* 
fectly  well  known  honor,  manor,  or  estate,  and  another 
is  in  the  possession  of  that  particular  estate,  the  King 
must  sue  by  information  at  law ;  but  if  that  possession 
has  been  acquired  by  encroachment,  by  the  destruction 
of  boundaries,  hy  purprestures^  by  the  intermixtures  of 
lands,  &c.,  the  King  has  no  adequate  relief  at  law ;  and 
it  does  seem  to  me,  that  the  Crown  has  the  right  of 
coming  here,  in  truth,  upon  equitable  grounds,  so  fiur  as 
that,  without  a  discovery,  it  cannot  proceed  a  step  or 
with  any  prospect  of  arriving  at  its  right." 

The  Chief  Baron  Macdonald  diflered  entirely  from 
Baron  Wood^  relying  on  the  two  cases  of  Sutton  Pool  in 
which  the  point  passed  sub  silentioy  and  no  decision  on 
the  question  had  been  made,  and  which,  besides,  were 
open  to  the  explanation  given  by  Mr.  Baron  Wood. 

.   Baron  Thomson  who  was  absent,  was  stated  to  have 

concurred ;  but  whether  in  the  reasoning  of  the  Chief 

Baron  or  Baron  Graham^  does  not  appear.     In  efiecty 

therefore,  the  Court  was  equally  divided  on  the  point 

now  under  discussion. 

In 

(a)  Page  251. 
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In  the  present  information^  no  case  of  confusion  of 
boundaries  is  su^ested,  and  no  mention  is  made  of 
the  apprehension  of  any  multiplidtj  of  suits :  all  that 
appears  relating  to  that  subject  is  to  be  found  in  the 
prayer.  There  is  no  necessity  to  come  into  equity  on 
the  ground  of  multiplicity  of  suits,  as  all  the  rights  of  the 
Defendants  flowing  from  the  Corporation,  they  may  all 
be  included  in  one  common  law  information  of  intrusion. 
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Secondly.  If  the  Crown  had  a  right  to  proceed  on  the 
equity  side  of  the  Court  of  Exchequer  for  a  matter  like 
the  present,  still  it  never  had  or  claimed  such  a  right  in 
this  Court.  The  late  Act,  5  Vict.  c.  5.,  which  transferred 
the  equity  jurisdiction  to  this  Court,  did  not  transfer 
matters  of  this  nature  relating  to  the  Sovereign  and  his 
revenue,  first,  because  the  Crown  is  not  expressly  bound 
by  that  act,  for  ^*  the  general  words  of  an  act  do  not 
bar  the  King  of  any  prerogative,  estate,  right,  title,  or 
interest ; ''  Magdalen  College  case  {a) ;  and,  secondly,  be- 
cause, by  the  words  of  the  first  section  (i),  the  equity 
jurisdiction  of  the  Exchequer  as  a  court  pf  revenue  is 
purposely  omitted.     This  point  has  just  been  discussed 


(a)  11  EeporU^  74  K 

(6)  This  section  is  as  follows : 
*  Whereas  the  business  on  the 
plea  side  of  Her  Majesty's  Court 
of  Exchequer  at  Wetimhuter 
has  of  late  years  greatly  in» 
creased,  and  a  transfer  to  the 
Court  of  Chancery  of  the  juris- 
diction of  the  said  Court  of  Ex- 
chequer as  a  court  of  equity 
would  relieve  the  Judges  of  the 
said  Court  of  Exchequer,  and 
would  otherwise  tend  to  promote 
the  public  advantage;  be  it 
therefore  enacted  by  the  Queen's 
moat  excellent  Majesty,  by  and 
with  the  advice  and  consent  of 

Vol.  VIII. 


m 


the  Lords  spiritual  and  tem- 
poral, and  Commons,  in  this 
present  parliament  assembled, 
and  by  the  authority  of  the  same, 
that  on  the  15th  day  of  Oev 
tober,  1841,  all  the  power,  au- 
thority, and  jurisdiction  of  Her 
Majesty's  Court  of  Exchequer 
at  Wetimmtter  as  a  court  of 
equity,  and  all  the  power,  au- 
thority, and  jurisdiction,  which 
shall  have  been  conferred  on  or 
committed  to  the  sud  Court  of 
Exchequer,  by  or  under  the 
special  authority  of  any  act  or 
acts  of  parliament,  (other  than 
such  power,  authority,  and  ju- 
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in  the  Excheqner,  and  the  chief  and  two  other  Barons 
thought  that  that  Court  still  retained  its  equity  juris- 
diction in  cases  concerning  the  rights  of  the  Crown* 

Mr.  Turner  and  Mr.  MauU^  in  support 'Of  the  inform* 
ation.  First,  this  demurrer  is  irr^ular  in  point  of  form. 
The  information  charges,  that  the  Defendants  have  io 
their  possession  documents  relating  to  the  matters  in 
question,  and  to  this  no  answer  has  been  given.  The 
demurrer,  therefore,  covers  too  much  and  must  be  over- 
ruled. 


Secondly,  an  equitable  case  is  slated  upon  the  record. 
The  information  can  be  sustained  as  a  bill  of  peace  to 
prevent  a  multiplicity  of  suits,  for  ^*  courts  of  equity  will 
prevent  multiplicity  of  suits ;  and  the  cases  in  which  it 
is  attempted,  and  the  means  used  for  that  purpose,  are 
various:  with  this  view,  where  one  general  legal  rij^t 
is  claimed  against  several  distinct  persons,  a  bill  may  be 
brought  to  establish  the  right;"  Mayor  of  York  v. 
Pilkingioti  (a),  Ewelme  Hospital  v.  Andover  (&),  Fairman 

Y.King 


risdiction  as  shall  then  be  pos* 
sessed  by,  or  be  incident  to,  the 
said  Court  of  Exchequer  as  a 
court  of  laW|  or  as  shall  then  be 
possessed  by  the  said  Court  of 
Exchequer  as  a  court  of  revenue, 
and  not  heretofore  exercised  or 
exercisable  by  the  same  court 
sitting  as  a  court  of  equity,} 
shall  be,  by  force  of  this  act, 
transferred  and  given  to  Her 
Majesty's  High  Court  of  Chan- 
cery, to  aH  intents  and  purposes, 
in  as  full  and  ample  a  manner 
as  the  same  might  have  been 
exercised  by  the  said  Court  of 
Exchequer  if  this  act  had  not 
fKissed;   and  the  same  power. 


authority,  and  jurisdiction  shall, 
so  far  as  respects  the  exercise 
thereof  by  the  said  Court  of  Ex- 
chequer, cease  and  determine : 
Provided  always,  that  this  act 
shall  not  abridge,  lessen,  or  in 
any  wise  afiect  the  power,  au- 
thority, or  jurisdiction  of,  or  in> 
ddent  to,  the  said  Court  of 
Exchequer  as  a  court  of  law, 
or  the  power,  authority,  or  ju- 
risdiction of  the  same  court  as  a 
court  of  revenue,  not  heretofore 
exercised  or  exercisable  by  the 
same  court  sitting  as  a  court  of 
equity." 

(a)  1  Aik.  2SS. 


CASES  IN  CHANCERY. 


28S 


V.  King  (the  Melton  Fishery  case)  {a)^  Lord  Tenham  t. 
Herberts  {b)  Again,  the  corporation  of  London  are  stated 
to  be  the  bailiffs  of  the  Crown,  and  in  that  character 
they  are  accountable  in  equity  to  the  Crown  (c);  Stori/s 
Equity  Jurisprudence  (d)^  RoU^s  Ab.  Prerogative  le  Bxy^ 
No8.  1,  2j  8,  4. ;  for  in  all  instances  in  which  an  action 
for  an  account  was  sustainable  at  law,  a  suit  for  an  ac- 
count will  lie ;  1  Com.  Dig*  tit.  Account^  95. 
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Thirdly,  the  Crown,  by  virtue  of  its  prerogative,  has 
a  right  to  come  into  equity  in  respect  of  the  matters  stated 
in  this  information.  *^  The  King  may  sue  in  what  court 
be  pleases."  (e)  In  The  Attomey-General  v.  The  Corpor- 
ation qfGdbmay  (g),  where  a  similar  objection  was  raised, 
Sir  A.  Hart  said:— ^*  As  to  the  proper  course  being  at 
law,  I  have  no  doubt  whatever  on  the  point.  It  is  the 
privilege  of  the  Attorney-General,  acting  on  behalf  of 
the  public,  to  come  into  this  Court  even  for  a  legal  de- 
mand." The  existence  of  the  jurisdiction  in  the  Ex- 
chequer was  settled  by  the  case  of  The  Attorney-General 
V.  St.  Aubyn^  and  there  have  been  other  cases  similar  to 
the  present;  Attorney-General  v.  Burridge  (A),  Attorney- 
General  v.  Parmeter  (i),  Attorney-General  v.  Johnson  (A), 
Attorney-General  v.  Richards.  (/) 

Lastly,  the  whole  equity  jurisdiction  of  the  Exchequer 
was  transferred  to  this  Court  by  the  5  Vict.  c.  5.,  which 
transfers  all  equitable  jurisdiction,  and  all  jurisdiction 
specially  conferred  by  act  of  parliament  other  than  that 
possessed  as  a  court  of  revenue*  Such  has  always  been 
considered  the  construction  of  the  act,  and  several  equity 

suits 


(a)  Unreported,  before  Lord 
Btdonisi  1819. 

(h)  S  Aik.  485. 

(c)  Redeidale,  145.  (4th  ed.) 

{d)  Page  368. 

(e)  4  /nil.  17.,  and  see  ChUtjf^ 
Prerog,  244. 


(g)  ]  MoUotf^  103. 
\h)  10  Pwtf,  350. 
(i)  md.  578. 
(Ar)  2  WiUon,  C.  C.  87. 
(/)  2  Atut,  603. 
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1845.       suits  relating  to  revenue  have  been  transferred  to,  and 

^•T^i^*^^     been  decided  by,  this  CourU  (a) 
The  "^ 

Attornet- 
Gbnbral         i^j.  Bethelk  in  reply,  referred  to  the  37th  Order  of 

The  August  1841  (6),  which  relaxed  the  rule  of  pleadings  as 
Sf'JSSSi!  to  covering  too  little  or  too  much ;  and  also  to  Thorpe  v, 
Macaulejf  (c),  to  shew  that  the  Defendants  were  not 
bound  to  give  any  discovery  or  answer  as  to  books  and 
papers  in  respect  to  the  nuisance,  that  being  an  indict^ 
able  offence* 

fValsinghatn  v.  Baker  (rf),  Attorney-General  v.  Mico  {e\ 
Churchman  v.  Tunstal  (g).  The  King  v.  Countess  Dow.  of 
Arundel  (A),  Attorney-General  v.  Philpot  stated  by  Lord 
Hale  (0,  were  also  cited  during  the  argument 


April  17.  ^^  Master  of  the  Rolls. 

There  may,  perhaps,  be  a  question  whether  the  mat- 
ter of  the  information  is,  with  perfect  and  technical 
propriety,  divided  between  the  answer  and  demurrer, 
but,  in  the  view  which  I  take  of  the  case,  it  does  not  ap- 
pear to.  me  to  be  necessary  to  decide  this.  I  assume  that 
the  demurrer  and  answer  are  regular,  for  the  purpose 
of  bringing  the  real  questions  between  the  Crown  and 
the  city  before  the  Court  for  determination. 

In  support  of  the  demurrer,  it  was  argued,  that,  as 

between  the  Crown  and  the  city  of  London^  the  right  to 

the  ground,  bed,  and  shores  of  the  river  Thames  is  a 

matter  which  ought  to  be  tried  in  a  court  of  law,  and 

ought  not  to  be  brought  into  a  court  of  equity*     It  is 

said, 
{a)Atlomey'Generalv  Potter,         (e)  Hard,  157. 
B  Beavan,  164.  is  one  instance.  {g)  IbkU  168. 

{b)  Ordmti  Can.  17 S.  {h)  Hob,  IDS.,  Bae.  Abr.  Pre- 

ic)  S  Mad,  SIO.  rogttiive,  (F.  7.) 

{d)  Hard.  49.  (t)  See  1  HargraveU  Tr.  p.  15. 
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said,  that  the  matter  of  this  informatioDi  excluding  all 
that  relates  to  the  alleged  nuisance,  which  is  denied  by 
the  answer,  would  not  have  been  a  proper  subject  of 
jurisdiction  on  the  equity  side  of  the  Court  of  Exchequer; 
but  if  that  should  seem  otherwise,  it  is  still  said  not  to 
be  a  proper  subject  of  the  jurisdiction  of  this  Court,  be* 
cause,  in  such  a  matter  as  this,  the  equity  jurisdiction  of 
the  Court  of  Exchequer  has  not  been  effectually  trans-* 
ferred  to  this  Court  by  the  statute  5  Vict.  c.  5.  5. 1. 


1845. 


The 
Attornbt- 
.  Oenbbal 
o. 

The 
Corporation 
of  London. 


By  that  statute,  it  is  enacted,  that  all  the  power,  au- 
thority, and  jurisdiction  of  Her  Majesty's  Court  of  Ex- 
chequer at  Westminster^  as  a  court  of  equity,  and  all 
the  power,  authority,  and  jurisdiction  which  shall  have 
been  conferred  on  or  committed  to  the  said  Court  of 
Exchequer,  by  or  under  the  special  authority  of  any  act 
or  acts  of  parliament  (other  than  such  power,  authority, 
and  jurisdiction  as  shall  then  he  possessed  by,  or  inci- 
dent to,  the  said  Court  of  Exchequer  as  a  court  of  law, 
or  as  shall  then  be  possessed  by  the  said  Court  of  Exchequer 
as  a  court  qf  revenue^  and  not  heretofore  exercised  or 
exerdseable  by  the  same  Courts  sitting  as  a  Court  qf 
Equity^)  shall  be  transferred,  &c.  to  Her  Majesty's 
High  Court  of  Chancery  to  all  intents  and  purposes.  I 
think,  that  the  almost  unavoidable  construction  of  the 
act  makes  it  so  operate,  as  to  leave  to  the  Court  of 
Exchequer  every  thing  that  was  not  exercised  or  exer* 
ciseable  by  that  court  as  a  court  of  equity,  and  to 
transfer  to  the  Court  of  Chancery  all  that  was  exercised 
or  exerciseable  by  the  Court  of  Exchequer  as  a  court 
of  equity. 


As  the  act  was  first  framed,  and  as  it  passed  the 
House  of  Lords  in  the  year  1840,  the  words  within  the 
parenthesis  were :. —  '^  (other  than  such  power,  authority, 
and  jurisdiction,  as  shall  then  be  possessed  by,  or  incident 

US  to, 
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184*5.        to,  tbe  said  Court  of  Exchequer  as  a  court  of  law  or  as 
^^j^^     a  court  of  revenue),"  and  if  these  words  had  remained 
Attornkt-    unaltered,  the  Court  of  Exchequer  would,  as  a  court  of 
^^  revenue,  have  retained  an  equity  jurisdiction,  but  the 

The  other  words,  which  were  added  in  the  year  1841,  and 
of  London,  which  are  found  in  the  act,  confine  the  jurisdiction 
excepted  from  the  operation  of  the  act,  to  that  juris- 
diction, which  was  not  exercised  or  exerciseable  by  the 
same  Court  sitting  as  a  court  of  equity.  The  juris- 
diction of  the  Court  of  Exchequer,  as  a  court  of  revenue, 
remains,  except  as  to  that  part  of  it  which  was  exer- 
cised or  exerciseable  by  the  same  Court  as  a  court  of 
equity.  I  confess  that  I  am  unable  to  construe  tbe  act 
so  as  to  give  it  any  other  eiBTecl  or  operation.  If  this 
operation  is  different  from  the  intention,  or  productive 
of  inconvenience,  it  appears  to  me  that  the  legislature 
alone  can  afibrd  a  remedy.  The  Courts  can  only  deal 
with  the  words  as  they  stand :  they  have  nothing  to  do 
with  the  objects  or  intentions  of  the  persons  by  whom  a 
Statute  was  first  proposed  or  introduced  into  parliament; 
and  they  must  collect  the  objects  and  intentions  of  the 
legislature  from  the  words  of  the  statute,  and  upon 
those  words,  in  the  present  case,  I  think,  that  if  the 
Court  of  Exchequer  sitting  in  equity  had  jurisdiction, 
the  same  jurisdiction  is  now  vested  in  this  Court 

If  this  be  so,  the  real  question  in  the  case  is,  whether 
that  part  of  the  information  which  is  demurred  to  is 
such  as  would,  before  the  statute,  have  been  deemed  to 
be  within  the  jurisdiction  of  the  Court  of  Exchequer,  on 
the  equity  side  thereof. 

The  question  is  not,  whether  there  was  any  such 
jurisdiction  in  cases  between  subject  and  subject.     It 
may  be  admitted  that  there  was  not ;  but  in  the  case  of 
an  information  affecting  the  rights,  property,  and  re- 
venue 
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veDue  of  the  Crowui  the  question  is,  whether  the  Court' 
of  Exchequer,  sitting  on  the  equity  side,  had  not  juris- 
diction, although  the  Crown  might  have  a  legal  remedy, 
or  have  been  entitled  to  maintain  an  information  at 
common  law  for  the  same  matters,  or  whether  the 
Crown,  having  a  remedy  by  legal  information,  might 
not  also  have  a  remedy  by  information  in  equity,  ad- 
dressed to  a  Court,  having  jurisdiction  and  authority  to 
provide,  that  all  questions  of  legal  right  should  be  put 
into  a  proper  train  of  legal  investigation  and  decision. 
Or  the  question  may  perhaps  be  put  thus,  whether,  in  a 
revenue  cause,  necessarily  or  properly  brought  in  the 
Court  of  Exchequer,  as  a  court  of  revenue,  the  Crown 
had  or  had  not  an  option  to  inform  the  Court,  either  on 
the  law  side  or  on  the  equity  side.  If  the  Crown  had 
such  an  option,  I  am  of  opinion  that  it  was  not  extin- 
gubhed  by  the  act  transferriog  the  equity  jurisdiction 
to  this  Court.  It  cannot  indeed  be  exercised  in  the 
same  way,  between  a  legal  and  equitable  side  of  the 
same  court  of  revenue ;  but  it  appears  to  me  that  it  still 
remains,  and  has  to  be  exercised  between  the  legal 
jurisdiction  of  the  Court  of  Exchequer,  as  a  court  of 
revenue^  and  the  jurisdiction  of  this  Court,  as  trans- 
ferred to  it  by  the  act,  in  consequence  of  its  having  been 
possessed  by  the  Court  of  Exchequer  and  exercised  by 
the  same  Court  sitting  as  a  court  of  equity. 


184-5. 


The 

Attornby- 

Gbneral 

V, 

The 
Corporation 

of  LOKDON, 


Upon  the  question,  whether  this  jurisdiction  was  ex- 
ercised by  the  Court  of  Exchequer  sitting  as  a  court 
of  equity,  I  conceive  myself  to  be  bound  by  authority. 
After  the  case  of  The  Atlomey^General  of  the  Prince 
of  Wales  v.  Sir  John^  St.  Aubyn  (a),  decided  against  the 
opinion,  and  the  learned  and  able,  though  somewhat 
warm,  argument,  of  Mr.  Baron  Wood,  which  was  so 
much  relied  on,  and  the  two  cases  of  Sutton  Pool,  which 


were 


(a)  IVigJUwkk,  167. 
U  4 
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were  there  commented  upon,  besides  other  authorities 
there  referred  to,  I  am  not  entitled,  upon  any  &ncy  of 
my  own,  to  sAy,  that  the  Queen,  having  her  Court  of 
Exchequer  as  a  court  of  revenue,  and,  at  the  same 
time,  a  court  both  of  law  and  of  equity,  had  not,  for 
matters  of  revenue,  a  right  to  sue  on  either  side  of  the 
Court.  Upon  the  authority  of  these  cases  and  some 
others  which  were  cited  in  argument,  and  which  I  have 
read,  I  am  of  opinion,  that,  for  the  matter  now  in  ques- 
tion, her  Majesty  had  a  right  to  sue  on  the  equity  side 
of  the  Court  of  Exchequer,  and  the  equity  jurisdiction 
of  that  Court  being  transferred  to  this  Court,  I  think 
that  her  Majesty  has  now  a  right  to  sue  here. 


In  the  case  of  The  Attorney-General  q^  the  Prince  of 
Wales  V.  Sir  John  St.  Aubyn,  Mr.  Baron  Graham  relied 
not  only  on  authority,  but  stated  some  reasons,  worthy 
of  consideration,  why,  in  such  cases,  the  Queen  ought 
to  have  a  right  to  inquire,  by  the  oath  of  the  party,  into 
his  adverse  title,  and  also  endeavoured  to  shew,  that, 
whether  distinctly  alleged  or  not,  there  must,  in  a  case 
like  the  present,  necessarily  be  a  confusion  of  boun- 
daries, which  would,  of  itself,  give  jurisdiction  to  a 
court  of  equity ;  but  I  do  not  enter  into  these  consider- 
ations, being  satisfied  that  I  could  not  allow  this  de- 
murrer without  either  acting  in  contradiction  to  the 
cases  I  have  mentioned,  which  I  think  I  have  no  autho- 
rity to  do,  or  deciding  that  the  equity  jurisdiction, 
which  the  Court  of  Exchequer  had  in  this  matter,  has 
not  been  transferred  to  this  Court,  and  I  am  unable  to 
give  that  construction  to  the  words  of  the  act.  It  is, 
for  these  reasons,  that  I  think  that  the  demurrer  must 
be  over-ruled. 


Note.  — In  AUomey-Gcneral  ▼.  HuUetl  (iSih  June  1846),  the 
Court  of  Exchequer  decided  that  the  equity  jurisdiction  of  that 
Court  in  respect  to  matters  of  revenue  was  still  retained. 
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HARGRAVE  t^.  HARGRAVE.         Feb.  20. 

npHE  question  in  the  cause  depending  upon  the  le-  It  is  an  estab- 

-■-   gitimacy  of  the  Plaintiff,  the  Court,  on  the  22d  of  IKftan 

July  1844,  directed  an  issue  to  be  tried  at  the  sittings  i'sueisdi- 

after  Michaelmas  term   in   the  Common   Pleas.     The  tried  at  a  cer- 

cause  was  made  a  remanet  till  the  sittings  after  Hilaty  '^'7  ^}°^^ 

°  '^   and,  by  the 

term,  but  was  appointed  to  be  tried  on  the  7th  of  Feb.  default  of  one 

1845.     In  the  mean  time,  on  the  SOth  of  January^  the  '^^^^""hc" 

Plaintiff's  solicitor  requested  the  Defendants*  solicitor  trial  is  not 

to  consent  to  make  the  cause  a  remanet^  which  was  re-  ^^"^  wifl^ 

fused.     The  Plaintiff's  solicitor  afterwards  stated  that  made  to  take 

he  wanted  the  trial  postponed,  in  consequence  of  the  cimfeuo.   But 

absence  of  material  evidence ;  but  save  no  explanation  u°<'f r  piuv 

ticular  cir- 
or  particulars.     This  not  having  been  assented  to,  the  cuniBtancesy 

Plaintiff's  solicitor  withdrew  the  record.  ^\  ^^  '^" 

not  be  ap- 
plied, as  where 
material  wit- 
nesses were 


It  was  moved,  on  behalf  of  the  Defendants,  that  the 


issue  miffht  be  taken  pro  confesso,  unable  to 

°  ^  ^  attend  at  the 


trial. 


It  now  appeared  that  there  were  two  material  wit- 
nesses for  the  Plaintiff  who,  from  illness,  would  not 
have  been  able  to  attend  the  trial  on  the  day  appointed. 

Mr.  Kindersley  and  Mr.  R.  Pern/j  in  support  of  the 
motion.  The  Plaintiff  having  neglected  to  try  the 
issue,  it  ought  to  be  taken  pro  confesso  against  him ; 
Casbome  v.  Barshaw.  (a)  He  had  no  right  to  withdraw 
the  record  without  leave  of  the  Court;  Bearblock  v. 
Tyler,  {b)    The  Defendants  will  be  greatiy  prejudiced 

by 

(a)  5  Myl.  Sr  Cr.  113.    And  (6)  1  Jac.  4*  W.  995. 

see  JohntUm  v.  Todd^  5  Beav. 
223. 
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by  the  delay,  as  a  most  important  witness,  is  under 
orders  to  leave  this  country  for  India  in  iUiay,  and  they 
may  be  deprived  of  his  evidence. 

Mr.  Turner  and  Mr.  KyU  for  the  Plaintiff.  This  is 
not  like  the  case  of  Casbome  v.  Barshaw,  which  was  a 
case  of  a  new  trial,  in  which  **  no  pretence  whatever 
was  assigned,  and  no  apology  made  for  not  having  gone 
to  trial,  according  to  the  order  of  the  Court,"  and  the 
Lord  Chancellor  ''considered  the  Plaintiff  as  having 
abandoned  the  issae."  Here  two  material  witnesses 
were  unavoidably  absent,  and  the  issue  could  not  be 
satisfactorily  tried. 

They  also  cited  Fooler's  Pr.  (a). 

Mr.  Kxnderdey  in  reply.  The  Plaintiff's  objection  in 
January  was  ''  the  absence  of  material  evidence,"  which 
is  very  different  to  that  which  he  now  alleges,  the  '*  ill- 
ness of  witnesses."  His  whole  object  is  delay,  and  to 
try  the  cause  at  a  time  disadvantageous  to  the  De- 
fendants. 


The  Master  of  the  Rolls. 

The  question  is,  if  I  am  to  order  an  issue,  directed, 
on  the  22d  of  Jtily  last,  to  be  taken  pro  confesso.  That 
bsue  was  ordered  to  be  tried  at  a  particular  time,  and 
might  have  been  tried  on  the  7th  of  February.  It  now 
appears,  that  there  were  two  material  witnesses  for  the 
Plaintiff,  who,  from  illness  on  that  day,  could  not  attend, 
the  consequence  of  which  would  have  been,  either  that 
the  Court  of  common  law  would  have  postponed  the 

trial, 

(a)  Vol.  ii.  p.  25S. 
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trial,  or  that  the  trial  would  have  proceeded  in  the 
absence  of  material  witnesses*  That  could  not  have 
been  satisfactory,  and  it  is  under  these  circumstances 
that  I  am  asked  to  order  the  issue  to  be  taken  fro 
eortfesto.  The  parties  have  certainly  proceeded  in  a 
way  to  make  them  subject  to  that  which  after  the 
decision  in  Casbome  v.  BarshcnOf  I  consider  to  be 
the  established  rule  of  this  Court,  which  is,  that  if  an 
issue  is  directed  to  be  tried  at  a  certain  time^  and,  by 
the  default  of  the  Plaintiff,  unexplained,  the  trial  b  not 
then  had,  an  order  will  be  made  to  take  the  issue /iro 
con/essOf  without  more.  That  is  the  rule  where  the  de- 
fault is  unexplained  and  independent  of  circumstances 
material  to  be  taken  into  consideration.  In  this  case, 
the  cause  being  made  a  remanet  might  have  come  on 
on  the  7th  of  Fehruary,  Notice  was  given  on  the  SOth 
of  January^  and  a  request  was  made  that  the  other  party 
would  consent  to  make  the  issue  a  remaiiety  which  was 
refused.  Then  it  was  said,  we  want  this  to  be  post^ 
poned,  because  of  the  absence  of  material  evidence;  but 
no  particulars  are  given  of  the  nature  of  the  evidence 
absent:  it  is  probable  the  Plaintiff  might  have  been 
reluctant  to  expose  the  names  of  his  witnesses.  The 
Plaintiff's  solicitor  said,  if  you  do  not  consent,  I  will 
take  the  matter  into  my  own  hands,  and  withdraw  the 
record.  He  forgot  that  this  was  an  issue  out  of  Chancery, 
and  that  he  could  not  withdraw  it,  without  being  answer- 
able to  this  Court.  He  did,  however,  withdraw  the 
record.  It  is  said  the  consequence  of  that  is,  that  if  the 
cause  were  set  down  again,  it  could  not  be  heard  till 
the  sittings  after  Trinity  term.  In  the  meantime,  one 
of  the  Defendants'  witnesses  is  under  orders  for  India 
before  the  trial  can  take  place.  I  cannot  make  the 
order  to  take  the  bill  pro  confesso^  for  if  the  trial  had 
taken  place,  it  could  not  have  been  satisfactory  to  the 

Court 
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Court;  but  I  must,  as  far  as  possible,  prevent  any  injury 
which  may  be  done  to  the  Defendants  by  tbb  proceed- 
ing. First,  I  have  no  hesitation  in  saying  that  I  must 
not  make  the  costs  costs  in  this  cause :  they  must  be 
paid  by  the  Plaintiff  who  has  made  this  application 
necessary ;  next,  I  will  impose  such  other  terms  as 
may  tend  to  relieve  the  Defendants  from  any  injury 
which  they  may  be  subject  to  by  the  delay ;  and  then 
there  must  be  a  peremptory  order  on  the  Plaintiff 
to.  proceed,  or  otherwise  the  issue  must  be  taken  pro 
confesso. 


Feb.  20. 


OLDFIELD  V.  COBBETT. 


An  appeal 
was  made  to 
the  Lord 
Chancellor 
against  an 
order  of  the 
Master  of  the 
Rolls.    What 
was  done  did 
not  appear, 
further  than 


A  N  order  was  made  in  this  cause  by  the  Master  of 
"^^  the  Rolls,  bearing  date  the  SOth  March  1840, 
under  which  the  Defendant  had  subjected  himself  to  an 
attachment 

The  Defendant  had  made  repeated  applications  to  the 
Lord  Chancellor,  and  amongst  them,  one  on  the  27th 
that  the  Lord  of  Jiily  1844,  which  was  expressly  to  discharge  the 
either  decided  order  of  SOth  March  1840.  How  that  motion  was  dealt 
it  on  the  ^j^ji  j; j  n^^  y^iy  clearly  appear,  it  being  said,  on  the 

fused  to  hear    one  side,  that  the  Lord  Chancellor  refused  to  hear  the 

ground  that     n^^^i^D,  on  the  ground  that  the  Defendant  was  in  con- 

the  Defend- 
ant was  in 
contempt  for 
non-payment 
of  costs.    A 

motion  was  afterwards  made  to  the  MaSter  of  the  Rolls  to  discharge  the  order,  but 
he  held  he  had  no  jurisdiction  to  interfere. 


tempt  for  nonpayment  of  certain  costs  which  he  had 
been  directed  to  pay,  and,  on  the  other  hand,  that  the 

Lord 
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Lord  Chancellor  had  disposed  of  the  motion  on  the 
merits. 

Mr.  CMettt  in  person,  now  moved  before  the  Master 
of  the  Rolls  to  discharge  the  order  of  SOth  of  March 
1840. 


293 


184.5. 


OLDPIBI4D 

COBBBTT. 


Mr.  Kinderdey^  contrh. 

The  Master  of  the  Rolls* 

Every  body  must  know  that  I  have  not  the  smallest 
power  or  authority  to  vary  an  order  of  the  Lord  Chan- 
cellor»  or  in  the  least  degree  to  disturb  what  he  has 
done.  I  am  on  all  occasions  bound  to  set  an  example 
of  strict  obedience  to  his  orders. 

Several  applications  have  been  made  to  the  Lord 
Chancellor  by  Mr.  Ccbbett ;  but  on  the  27th  of  July 
1844,  there  was  one  which  expressly  asked  to  discharge 
the  order  of  the  SOth  oi  March  1840.  I  have  not  been 
satisfactorily  informed  what  was  done,  but  it  is  ad- 
niitted,  that  he  either  refused  to  hear  Mr.  Ccbbett  until 
he  had  first  paid  certain  costs,  or  he  disposed  of  the 
motion  on  the  merits. 


If  the  Lord  Chancellor  on  that  occasion  refused  to 
hear  him  until  the  costs  had  been  paid,  I  have  no  au- 
thority to  make  any  different  rule ;  if,  on  the  other 
hand,  be  refused  the  motion  on  the  merits,  I  have  no 
jurisdiction  to  interfere  or  enter  into  the  merits  of  a 
matter  which  has  been  removed  from  my  jurisdiction. 
In  this  situation  of  things  I  can  make  no  order  in  this 
matter. 


I 
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Jan.  28.  HEMING  ».  ARCHER. 

i^<f6.  27, 

The  12th  sec-  riiHIS  case  is  reported  ante  (a),  but  now  came  on  to 
tion  of  the  I     I  i 

1  W.  4.  e.  47.  *»«  re-argued. 

does  not  ap- 

1)1  V  to  &  c&se  _ 

where  an  '^^  testator,  by  his  will,  dated  in  18S7,  devised  a 

estate  is  de-      real  estate,  called  Eaton  HiUs^  unto  and  to  the  use  of 

vised  to  a 

trustee  dur-      Thomas  Moore  and  his  heirs,  during  the  life  of  his  (the 

i"c«LV'«e^^  testator's)  wife,  or  until  she  should  marry  again,  and 
irutt^  with  re-  during  the  life  of  his  son  Joseph  Archer^  or  until  his  son 
and  by  th^^^*^'  should  become  bankrupt  or   insolvent,  or  attempt  to 

disclaimer  of    dispose  of,  by  way  of  anticipation,  the  rents  and  pro- 

tbe  trustee.       #•         r    l  • »  •  i  ^ 

the  legal  ^^  <>>   ^he  said  premises,   or  any  part  thereof,  upon 

estate  de-         certain  trusts  therein  mentioned,  for  the  benefit  of  his 

scends  oi]L  the 

heir.  said  wife,  and  after  the  decease  or  second  marriage  of 

ance  bv"an^*  ^*^  ^'ik^  upon  certain  trusts  for  the  benefit  of  his  son 
infant,  under    Joitph»     Afler  the  decease,  bankruptcy,  or  insolvency 

1  W.  4.  ^In.  ^^  ^^^  ^^^  ^^"»  ^^  ^'^y  attempt  by  him  to  dispose  of,  by 
passes  only  ^ay  of  anticipation,  the  said  rents  and  profits,  or  any 
as  the  infant,    P^^t  thereof,  whichever  should  first  happen,  the  testator 

if  of  full  age,  devised  the  property  unto  and  to  the  use  of  all  and 
might  pass.  .  .  .  *      . 

every  the  child  and  children  of  his  said  son,  in  equal 

shares,  and  the  heirs  of  their  respective  bodies,  as  tenants 

in  common,   with   certain  remainders  over.     The  will 

contained  other   similar   devises  of  other  parts  of  the 

testator's  property. 

The  testator  left  him  surviving,  his  widow,  Francis 
Charles  Archer  his  eldest  son  and  heir  at  law,  who  was 
adult,  and  Joseph  Archer  who  had  infant  children. 

After 

(a)  7  Beavmi^SlS, 
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After  the  testator's  death,  a  creditor's  sDit  was  insti- 
tuted, in  which  the  real  estate  had  been  directed  to  be 
sold  for  payment  of  the  testator's  debt.  Thomas  Moore^ 
by  his  answer,  disclaimed  all  interest  under  the  will,  and 
was  dismissed.  The  widow  died  pending  the  suit.  The 
testator's  son  Joseph  was  living,  and  bad  four  infant 
children.  The  estate  had  been  sold  under  the  decree, 
^and  a  petition  was  now  presented  under  the  \  JV.^* 
c.  47.,  for  the  purpose  of  obtaining  a  conveyance  to  the 
purchaser  of  the  fee  simple,  from  Joseph  Archer^  the 
equitable  tenant  for  life,  bis  infant  children,  and  Rands 
Charles  Archer^  the  testator's  eldest  son  and  beir  at  law, 
in  whom,  or  in  some  of  whom,  by  the  disclaimer,  it  was 
said  the  legal  estate  had  vested. 


1845. 


The  petition  alleged  as  follows :  —  '*  That,  by  the 
effect  of  the  disclaimer  of  the  said  Thomas  Moore^  the 
legal  estate  of  and  in  the  said  hereditaments  comprised 
in  the  said  first  devise,  is  now,  either  vested  in  the  said 
Defendant  Prands  Charles  Archer^  as  the  beir  at  law  of 
the  said  testator,  upon  trust  for  the  said  Joseph  Archer 
during  his  life,  as  directed  by  the  said  will,  subject  to 
an  executory  devise  over  in  favour  of  the  children  of  the 
said  Joseph  Archer  in  tail,  to  take  effect  upon  the  death, 
bankruptcy,  insolvency  or  attempt  at  alienation  of  the 
said  Joseph  Archer,  or  the  devise  to  the  children  of  the 
said  Joseph  Archer  in  tail  was  limited,  by  the  said  will,  to 
take  effect  as  a  remainder  expectant  on  the  determination 
of  the  said  estate  limited  to  the  said  Thomas  Moore,  and 
by  reason  of  such  disclaimer  as  aforesaid,  such  devise 
to  the  said  children  took  effect  as  a  devise  of  the  legal 
estate  in  possession,  and  the  said  infant  Defendants 
Martha  Thornton  Archer,  &c.  (the  children  of  the  said 
Joseph  Archer)  are,  therefore,  now  seised  of  the  legal 
estate  in  the  said  hereditaments  comprised  in  the  said 
first  devise,  as  tenants  in  common  in  tail,  subject  to  a 

trust 
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trust  to  pay  the  rents  and  profits  of  the  said  heredita- 
ments to  the  said  Joseph  Archer  for  his  life/' 

By  the  1 1  th  section  of  the  1  W.  4.  c.  47*  it  is  pro-, 
vided,  that  where  any  suit  b  instituted  for  the  payment 
of  debts,  &c.,  and  the  Court  shall  decree  the  estates 
liable  to  the  debts,  and,  by  reason  of  the  infanqr  of  the 
heir  or  devisee,  an  immediate  conveyance  cannot  be 
compelled,  the  Court  shall  direct  such  infant  to  convey, 
and  <<  every  such  conveyance  shall  be  as  valid  and  efiec- 
tual  to  all  intents  and  purposes  as  if  such  person  or 
persons,  being  an  infant  or  infants,  was  or  were,  at  the 
time  of  executing  the  same,  of  the  full  age  of  twenty- 
one  years." 

By  the  twelfth  section  of  this  act  it  is  provided,  that 
where  any  lands,  &c.  shall  be  devised  by  any  person 
whose  estate  is  liable  to  his  debts,  and  '*  by  such  denu 
shall  be  vested  in  any  person  or  persons  for  life,"  with 
any  remainder  over  which  may  not  be  vested,  &c.,  and 
a  decree  shall  be  made  for  payment  of  such  debts,  the 
Court  may  direct  ''any  such  tenant  for  life  "  to  convey 
the  fee-simple  to  the  purchaser. 

Mr.  KindersUy,  and  Mr.  JV,  T.  S.  Daniel^  and  Mr. 
MaUnSf  in  support  of  the  petition. 

If  Moore  had  acted,  he  would  have  had  a  legal  estate 
pur  outer  vie,  with  legal  remainders  to  the  children  of 
the  testator's  son  Joseph.  The  question  is,  what  is  the 
effect  of  Moore*s  disclaimer  ?  Does  the  heir  take  a  legal 
estate,  pur  outer  viV,  or  the  whole  fee  ?  If  the  subsequent 
devise  of  the  legal  estate  be  accelerated,  the  children 
would  be  trustees  for  the  tenants  for  life,  but  if  the  dis- 
claimer of  the  trustee  had  the  same  eflect  as  his  death 
in  the  testator's  lifetime,  then  the  children  took  by  way 

of 
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of  executory  devise,  ibr,  there  being  then  no  particulai 
estate,  the  devise  to  them  must  be  executory ;  Hopkins 
V.  Hopkins  {a)j  Doe  v.  Roach,  {b)  The  effect  woiild  be 
that  the  legal  fee,  upon  the  death  of  the  testator,  de- 
scended to  his  heir,  subject  to  be  defeated  by  the  exe- 
cutory devises  upon  the  death,  bankruptcy,  &c.  of  the 


1845. 


son. 


Although  the  heir  does  not  take  by  **  devise,**  still  the 
case  comes  within  the  spirit  and  meaning  of  the  statute, 
and  no  greater  violence  would  be  done  to  the  enactments, 
by  holding  an  heir  who  took  upon  the  disclaimer  of  the 
trustee  to  be  within  the  act,  than  was  done  by  Sir  John 
Leach  in  Brook  v.  Smith  (c),  who  extended  ^the  act  to 
the  case  of  the  heir  of  the  devisee.  The  object  and  in- 
tention of  the  legislature  would  be  satisfied  by  applying 
the  language  of  the  12ih  section  to  the  owner  of  the 
equitable  estate.  The  11th  section  provides  a  remedy 
for  incapacity  of  the  person,  and  the  12th,  for  the  in- 
sufficiency of  the  estate,  and  between  them  a  perfect 
conveyance  can  be  made. 

Mr.  Faber^  for  the  purchaser,  submitted  to  be  bound 
by  the  decision  of  the  Court 


Mr.  Turner^  conird^  insisted  that  the  12th  section 
only  contemplated  the  case  of  property  vested  by  de- 
vise, and  that  the  Court  could  not  extend  it  further : 
that,  by  the  11th  section,  the  infants  could  convey  no 
more  than  their  interest,  and  that  Joseph  might  have 
other  children,  who  would  not  be  bound  by  any  convey- 
ance executed  by  the  children  now  in  esse, 

Mr. 


(a)  Ciuei  temp,  Taiboi^  44. 
(6)  SM.4rSAB2.^Feamey525. 


(c)  2  R.i  M.  73. 


Vol.  VIII. 
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1845.  Mr.  Kindersiei^y  in  reply. 


Heuinq 

p. 
Arch  KB. 

Feb.  27. 


The  Master  of  the  Rolls. 

After  considering  the  will  of  the  testator,  Thomas 
Archer^  I  am  of  opinion,  that,  in  the  event  which  has 
happened,  an  effectual  conveyance  of  the  estates  com* 
prised  in  the  first,  second,  and  fifth  devises,  cannot  be 
made,  under  the  statute  1  fV,  4.  c.  47.|  by  the  equitable 
tenant  for  life,  or  otherwise  than  with  the  concurrence 
of  the  heir  at  law,  and  that  an  order  made  under  the 
statute  would  not  enable  the  heir  at  law  to  convey 
more  than  he  is  able  to  convey  independently  of  the 
statute.  The  case  does  not  appear  to  me  to  fall  within 
the  12th  section  of  the  statute,  because  the  estate  which 
is  vested  in  the  heir  has  become  vested  in  him,  not  by 
the  devise,  as  intended  by  the  act,  but  by  operation  of 
law,  in  consequence  of  the  disclaimer  of  the  devisee  in 
trust,  1.  e,  by  the  act  of  the  devisee  in  trust,  in  contra- 
vention of  the  devise ;  and  as  to  the  infants,  the  case 
does  not  appear  to  me  to  fall  within  the  11th  section, 
because  the  conveyance  of  an  infant,  under  an  order 
made  in  pursuance  of  that  section,  would  pass  no  more 
than  the  interest  which  each  infant  himself,  if  of  full 
age,  might  have  passed  without  order. 


^Snned  by  Lord  LyndhurU  L.  C.  50th  May  1845. 
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March  3.  1 9, 
20. 

In  re  PENDER.  April  lo. 

nPHIS  case  came  on  upon  a  motion  to  dbcharge,  for  Under  the 

irregularity,  an  order  dated  the  10th  of  Febrtiary^  (6k\^vLi.^ 
for  the  taxation  of  a  solicitor's  bill  of  costs  for  business  <^*.73.),  the 
done  for  Jane  Glassan^  personally,  and  upon  a  petition  obtain  an 
by  the  same  Jane  Glasson.  for  an  order  to  tax  the  bills  o''J«'/o«'  the 

1     •  .  .  -  ,  .        taxation  of  a 

of  the  same  solicitor,  for  business  done  for  WiUiam  8oUcitor'«  bill 
Glasson^  of  whom  she  was  the  legal  personal  represent-  been  delWcred 

ative.  without  sig- 

nature, &c. 
In  general, 

The  solicitor  had  seven  bills  against  Jane  Glasson.  '^ "  an  objec- 
Three  of  the  seven  bills  were  for  business  done  for  her  order  of 

personally,  the  other  four  were  for  business  done  for  course  for 
'^  "^ '  ,  taxation,  that 

WiUiam  Glasson^  and  were  chargeable  against  her  only  it  contains 
in  her  character  of  his  representative.  on  pav-   "' 

ment  of  the 

Jane  Glasson  desired  to  have  all  the  bills  taxed ;  but  ^^^^^  i^^^if 

as  one  order  for  that  purpose  copid  not  be  made,  it  was  directs  to  be 

necessary  to  apply  for  two  separate  orders.     She  was  gi^e  up  more 

at  first  advised,  that  each  of  the  two  orders  misht  be  ob-  Papers  than 

,  ,       -  ^°^  sohcitor  IS 

tained  as  of  course,  and  accordingly,  on  the  16th  of  bound  to  give 

November  1844,  she  obtained  an  order,  as  of  course,  for  J![{|jg^"iJ^ 
the  taxation  of  the  bills  charged  against  her  as  the  legal  peculiar  cir- 
personal  representative  of  William  Glasson^  and  that  this  case,  such 

order  contained  a  direction  fpr  the  solicitor  to  deliver  an  order  was 

,        -  ...  ,  J    .  .  .      ne»"  not  ir- 

up  to  her  the  papers  belongmg  to  her  as  admmistratnx.  regular. 

On  the  10th  of  February  1845  she  obtained  the  second 

order,  which  was  for  the  taxation  of  the  bills  charged 

against   her   personally,    and   this    order  contained  a 

direction  for  the  solicitor  to  deliver  up  all  tlie  papers 

X  2  belonging 
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1845.  belonging  to  her.  It  was  afterwards  discovered  that 
^*^!y^  the  order  of  the  16th  of  November  was,  under  the 
Pendbr.  circumstances  of  the  case,  irr^ular.  She  thereupon 
procured  it  to  be  discharged  on  the  20th  of  February^ 
and  then  presented  this  petition  for  the  taxation  of  the 
bills  charged  against  her  as  administratrix,  which  was 
served  before  any  complaint  had  been  made  of  the 
order  of  the  10th  of  February. 

The  solicitor  gave  a  notice  of  motion  to  discharge  the 
order  of  the  10th  of  February  1845,  for  the  taxation  of 
the  three  bills  personally  chargeable  against  Jane  Glas' 
son  which,  though  delivered,  had  neither  been  signed 
by,  nor  inclosed  in,  nor  accompanied  by,  any  letter 
signed  by  the  solicitor. 

The  petition  and  motion  now  came  on  tc^ther.  The 
principal  question  raised  was,  whether  a  party  charge- 
able with  a  solicitor's  bill  of  costs,  and  to  whom  a  bill 
of  such  costs  has  been  delivered,  is  entitled  to  have  the 
bill  taxed,  although  it  may  not  have  been  signed  by  the 
solicitor,  or  inclosed  in,  or  accompanied  by,  a  letter 
which  has  been  signed  by  him. 

Another  objection  to  the  order  of  the  10th  of  February 
was,  that  it  directed  the  solicitor  to  deliver  up  all  the 
client's  papers  in  his  possession,  although  the  order  to 
tax  and  the  offer  to  pay  applied  only  to  some  of  the 
business. 

This  case  was  argued  by 

Mr.  Turner  and  Mr.  JV.  M.  James^  for  the  solicitor, 
and  by 

Mr. 
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Mr.  Kinderdey  and  Mr.  Goodeve,  contra.  184<5. 

In  re 
Warren  v.  Cunningham  (a),  In  re  Daames  (&),  In  re      Pbnder. 

Byrch  (c),  were  cited. 

The  Master  of  the  Rolls  reserved  judgment. 


The  Master  of  the  Rolls.  AprU  lo. 

This  case  came  on  upon  a  motion  to  discharge,  for 
irregularity,  an  order  dated  the  10th  of  February ^  for 
the  taxation  of  a  solicitor's  bill  of  costs  for  business  done 
by  Jane  Glasson  personally,  and,  upon  a  petition  by  the 
same  Jane  Glassonj  for  an  order  to  tax  the  bills  of  the 
same  solicitor,  for  business  for  William  Glasson^  whose 
legal  personal  representative  she  is. 

The  principal  question  raised  is,  whether  a  party 
chargeable  with  a  solicitor's  bill  of  costs,  and  to  whom 
a  bill  of  such  costs  has  been  delivered,  is  entitled  to 
have  the  bill  taxed,  although  it  may  not  have  been 
signed  by  the  solicitor,  or  inclosed  in,  or  accompanied 
by,  a  letter  which  has  been  signed  by  him. 

The  question  depends  on  the  true  construction  of  the 
thirty-seventh  section  of  the  act  6  &  7  Vid.  c»  73.  The 
clause  begins  by  enacting  that  no  solicitor  shall  com- 
mence an  action  for  the  recovery  of  any  fees  for  business 
done,  until  the  expiration  of  one  month  after  he  shall  have 
delivered  to  the  party  to  be  charged  therewith,  or  sent  to, 

or 

(a)  Goto,  71.  (c)  Ante,  p.  124. 

(6)  5  Beavan^  438. 


302  CASES  IN  CHANCERY. 

1845.        or  left  for  him  a  bill  of  such  fees,  ''and  which  bill  shall 

Inre        ^^^^^^  ^  subscribed  with  the  proper  hand  of  such  so- 

Pbndbk.      licitor  &c,  or  be  inclosed  in,   or  accompanied  by,  a 

letter,   subscribed   in  like  manner,  referring  to  sach 

bill.** 

The  clause  then  provides  for  the  taxation  of  such 
bill  under  various  circumstances,  and  also  for  the  de- 
livery of  such  bills. 

The  party  chargeable  alleges,  that  by  the  expression 
"  such  bill "  throughout  the  clause,  no  more  is  meant 
than  the  solicitor's  bill  of  fees,  charges,  and  disburse- 
ments  for  business  done. 

On  the  other  hand,  the  solicitor  alleges  that,  in  so 
much  of  the  clause  as  relates  to  references  for  taxation, 
the  expression  ''  such  bill "  means  bill  delivered,  sent, 
or  left,  and  subscribed  by  the  solicitor,  or  inclosed  in, 
or  accompanied  by,  a  letter  subscribed,  and  that  a  bill 
not  so  subscribed  or  accompanied  is  not  taxable  under 
the  act. 

I  am  of  opinion,  that  the  expression  ''  such  ^  or 
''  such  bill "  has  not,  in  this  clause,  any  such  limited 
meaning  as  is  contended  for  by  the  solicitor. 

The  first  section  in  the  clause  relates  to  actions  to  be 
brought  by  the  solicitor.  An  action  is  forbidden,  ex- 
cept in  two  cases;-—  1st.  The  expiration  of  a  month  after 
a  bill  delivered  and  signed ;  2d.  The  expiration  of  a 
month  after  a  bill  delivered  and  not  signed,  but  inclosed 
in  a  signed  letter  referring  to  it.  In  this  part  of  the 
clause,  the  bill  which  (not  being  signed)  is  to  be  in- 
closed in,  or  accompanied  by,  a  signed  letter,  is  de- 
scribed 


CASES  IN  CHANCERY.  808 

scribed  as  <<such  bill"     The  letter  is  called  a  letter        1845. 
"  rererring  to  such  bill.? 


In  re 
Pbndbiu 


In  this  place,  *^  such  bill "  cannot  be  a  signed  bill, 
because,  in  that  case,  no  letter  would  have  been  re- 
quired. What  is  meant  is,  a  bill  not  signed,  which  is 
the  case  intended  to  be  provided  for  by  the  signed 
letter,  and  from  this  part  of  the  clause  alone  it  appears 
that  the  words  *^  such  bill "  do  not,  of  themselves  and 
necessarily,  mean  a  signed  bill;  but  besides,  in  the 
same  clause,  there  are  several  instances  in  which  the 
bill  to  be  taxed  is  described  as  the  solicitor's  bill  which 
has  been  delivered,  or  so  as  aforesaid  delivered,  sent,  or 
left)  without  any  thing  being  said  of  subscription  or 
signature;  and  there  is  a  proviso,  that  the  Courts  and 
Judges,  in  the  same  cases  in  which  they  are  authorized 
to  refer  a  bill,  which  has  been  so  as  aforesaid  delivered, 
sent,  or  left,  may  make  an  order  for  the  delivery  of 
snch  bill  as  aforesaid,  in  the  same  manner  as  was  before 
done  by  such  Courts  or  Judges,  where  any  business 
had  been  transacted  in  the  Court  where  such  order  was 
made.  In  this  proviso,  the  expression  **  such  bill " 
does  not  mean  even  a  bill  delivered,  much  less  a  bill 
signed ;  and  the  order  for  the  delivery  of  a  bill  is  not 
required  to  be  an  order  for  the  delivery  of  a  signed 
bill;  and  although  the  proviso  does  not  relate  to  an 
order  referring  the  bill  for  taxation,  but  to  an  order  for 
the  delivery  of  the  bill,  yet  it  assists  in  shewing  the  real 
meaning  of  the  words  *^  such  bill  ^  in  the  clause. 

Taking  the  whole  clause  together,  I  am  of  opinion 
that  the  expression  *^such  bill"  means  a  solicitor's  bill 
of  fees,  charges,  and  expenses  for  business  done  for  his 
client,  and  that,  upon  the  true  construction  and  effect 
of  the  act,  an  order  may  be  obtained  for  the  taxation  of 

X  4f  a  solicitor's 
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1845.        a  solicitor's  bill  of  costs  which  has  been  delivered  with- 
-   ^      out  being  sigued. 


Pendsk. 


My  opinion  is  very  much  confirmed  by  the  uniform 
practice  which  prevailed  under  the  statute  of  George  II. 
Under  that  act,  although  no  action  was  to  be  brought, 
until  the  expiration  of  a  month  after  the  delivery  of  a 
bill  signed,  the  bills  that  were  then  taxable  from  the 
nature  of  the  charges  in  them,  were  ordered  to  be  taxed, 
although  they  were  not  signed. 

It  ought  to  be  observed,  that  any  other  construction 
of  the  act  would  facilitate  the  practice  of  great  fraud 
and  oppression. 

Of  the  many  bills  which  are  delivered  and  paid,  a 
few  only  are  taxed.  The  client,  however,  may  cause 
any  bill  to  be  taxed ;  and  if  it  be  taxed,  and  more  than 
a  sixth  is  taken  off,  the  solicitor  pays  the  costs  of  tax- 
ation ;  and  if  all  bills  be  taxable,  this  is  a  check  upon 
overcharges. 

But  if  a  bill  delivered  without  being  signed  is  not 
taxable,  the  solicitor  may  charge  what  he  pleases  with 
impunity :  he  may,  in  the  first  instance,  deliver  a  bill 
not  signed  to  an  amount  far  beyond  what  he  is  entitled 
to,  and  take  his  chance  of  obtaining  payment  without 
taxation,  in  which  he  will  in  most  cases  succeed ;  but  if 
he  should  fail,  which  may  possibly  happen,  and  his  bill, 
according  to  the  hypothesis,  is  not  to  be  taxed,  he  will 
say,  as  has  been  said,  ^*  it  was  not  delivered  with  a  view 
either  to  an  action  or  to  taxation,  but  for  the  purpose 
of  amicable  discussion  and  arrangement."  He  will 
then  deliver  a  signed  bill  for  what  is  justly  due  to  him, 
excluding  the  gross  overcharges  in  the  bill  delivered 

but 
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but  not  signed,  and  so  escape  paying  the  costs  of  tax-        184>5. 
ation.     In  this  supposed  case,  his  attempt  has  Failed ;      T^^^*^ 
but  it  has  cost  him  little  or  nothing,  and,  by  obtaining      Pender. 
payment  of  other  bills  not  signed  or  taxed,  he  may 
console  himself  for  the  disappointment  in  the  particular 
instance. 

I  am  very  far  from  supposing  that  this  is  a  course  of 
proceeding  which  will  be  adopted,  or  even  contemplated 
as  possible,  in  his  own  case,  by'  any  respectable  prac- 
titioner. Long  observation  has  satisfied  me  that  the 
general  body  of  solicitors  is  far  above  even  the  suspicion 
of  any  such  malpractice.  But  in  every  profession, 
however  honourable  in  itself  or  by  the  conduct  of  the 
great  majority  of  its  members,  individuals  are  to  be 
found,  in  whom  it  is  not  expedient  or  even  safe  to  leave 
the  means  of  such  obvious  and  easy  means  of  fraud  and 
oppression. 

Another  objection  to  the  order  of  course  is,  that  it 
directs  the  solicitor  to  deliver  up  all  the  client's  papers 
in  his  possession,  although  the  order  to  tax  and  the 
offer  to  pay  what  is  due  only  apply  to  some  of  the 
business. 

In  general,  I  think  that  it  is  an  objection  to  an  order 
of  course  of  this  kind,  that  it  contains  a  direction  to 
give  up  more  papers  than  the  solicitor  is  bound  to  give 
up,  on  payment  of  the  bill  which  the  order  itself  directs 
to  be  taxed. 

But  this  is  not  an  ordinary  case.  The  solicitor  has 
seven  bills  against  Jane  Glasson.  Three  of  the  seven 
bills  are  for  business  done  for  her  personally ;  the  other 
four  are  for  business  done  for  WiUiam  Glasson^  and  are 

chargeable 
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chargeable  against  her  only  in  her  character  of  repre- 
sentative of  William. 

Jane  Glasson  desired  to  have  all  the  bills  taxed ;  but 
one  order  for  that  purpose  could  not  be  made:  it  was 
necessary  to  have  two  orders.  She  was,  at  first,  ad* 
vised,  that  each  of  the  two  orders  might  be  obtained  as 
of  course,  and  accordingly,  on  the  16th  of  November 
1844,  she  obtained  an  order  as  of  course  for  the  tax«- 
ation  of  the  bills  charged  against  her  as  the  legal  per- 
sonal representative  of  WiUiam  Glasson^  and  that  order 
contained  a  direction  for  the  solicitor  to  deliver  up  to 
her  the  papers  belonging  to  her  as  administratrix.  On 
the  10th  of  February  1845,  she  obtained  the  second 
order,  which  was  for  the  taxation  of  the  bills  charged 
against  her  personally,  and  this  order  contained  a  direc* 
tion  for  the  solicitor  to  deliver  up  aU  the  papers  belong- 
ing to  her.  These  two  orders  were  pending  at  the 
same  time,  and,  taking  them  together,  it  was  impossible 
to  doubt,  that  it  was  intended  to  tax  all  the  bills,  and 
upon  payment  of  all  the  bills,  and  not  otherwise,  to 
procure  the  delivery  up  of  all  the  papers  belonging  to 
Jane  Glasson^  either  in  her  own  right  or  as  administra- 
trix of  William  Glasson. 

It  was  afterwards  discovered,  that  the  order  of  the 
1 6th  of  November  was,  under  the  circumstances  of  the 
case,  irregular.  The  petitioner  procured  it  to  be  dis~ 
charged  on  the  20th  of  Februan/,  and  then  presented 
the  petition  now  before  me,  for  the  taxation  of  the  bills 
charged  against  her  as  administratrix,  and  this  petition 
was  served  before  any  complaint  was  made  of  the  order 
of  the  10th  of  Februarf/,  Under  these  circumstances, 
again,  it  was  impossible  for  the  solicitor  to  have  any 
doubt  or  apprehension,  that  it  was  intended  to  order 

him 
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him  to  deliver  up  any  papersi  other  than  those  on  which         1H45. 
he  was  entitled  to  a  lien  for  the  payment  of  the  bills     ^^^re 
ordered  to  be  taxed ;  and  it  is  clear,  that  even  if  the       Pbndkr. 
party  had  attempted  it,  the  Court  would  not  have  per- 
mitted the  order  to  be  executed  for  any  other  purpose, 
than  to  compel  him  to  deliver  up  the  papers  on  which 
his  lien  ceased,  upon  payment  of  the  bills  ordered  to  be 
(axed.     The  objection,  therefore,  is,  under  the  circum- 
stances of  this  case,  a  very  captious  and  frivolous  ob- 
jection.    The  solicitor  was  in  no  danger,  and  could  not 
be  under  any  reasonable  apprehension  that  he  was  so. 

The  question,  however,  remains,  is  the  order  regular? 
I  have  had  some  doubt  upon  it,  and  I  could  have 
wished  that  the  order  had  contained  a  word  describing 
the  papers  to  be  delivered  up  in  such  a  manner  as  to 
remove  ail  ambiguity.  But  still,  considering  the  nature 
of  the  application,  and  of  the  order  that  the  application 
was  for  the  taxation  of  all  bills  for  business  done  for 
Jane  Glasson^  I  think  that  the  general  expression  *'  all 
papers"  must  be  construed  to  mean  all  the  papers 
relating  to  that  business,  or  upon  which  a  lien  was 
acquired  in  the  transaction  of  that  business,  and  ought 
not  to  be  construed  as  comprising  papers  wliich  did 
not  belong  to  Jane  Glasson  in  her  own  right,  which 
related  to  business  transacted  for  another  person,  and 
upon  which,  although  he  might  have  a  lien,  it  was  a 
lien  acquired  against  another  person  in  the  transaction 
of  other  business,  and  which  Jane  Glasson  could  only 
remove  by  paying  other  bills  in  her  representative  cha- 
racter. 

Under  the  circumstances,  I  am  of  opinion  that  the 
motion  to  discharge  the  order  of  course  must  be  dis- 
missed with  costs;  and  that,  upon  the  petition,  the  usual 

order 
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184^5.  order  must  be  made  for  the  taxation  of  the  four  bills 

^^^^■'^  for  the  business  done  for  William  Glasson. 

In  re 
Pbndbr.  


Note.  —  An  appeal  b  pending. 


Feb.  20.  BEAVAN  V.  GIBERT. 

Majf  83. 

Arerereoce       i\^  ^^  ^^^^  ^^  Jamutry  1844,  an  order  was  made 

to  the  Master    Vr  jjy  consent,  on  the  petition  of  two  of  the  Defend- 

was  made  .  , 

upon  peddon    ants,  that  all  proceedings  in  the  suit  should  be  stayed 

m  a  cause  f  j^  months,  and  that  it  should  be  referred  to  the 
to  ascertain  ' 

what  was  due  Master  to  ascertain  what  was  due  to  the  Plaintiff^  as 
tiff.  Vhe'"*  therein  mentioned,  in  respect  of  the  principal,  interest 
Master  made  and  costs  in  the  Plaintiff's  bill  mentioned,  and  what  was 
poit  as  to  part  ^^^  priority  between  the  Plaintiff  and  the  Defendant 

a  ^*1®  ?**'™u     Gibertf  with  regard  to  the  funds  in  the  order  mentioned. 

Held,  that  the    ^     ,  .       ,         ®        ,.,  .  ^.. 

report  was        And  by  the  order,  liberty  was  given  to  Gtberl  to  apply 

reconfirmed'^'  *^^  ^  further  extension  of  time,  if  occasion  should  re- 
by  orders  niti  quire.  And  the  order  was  made  without  prejudice  to 
a  o  u  e.  ^^^  ^^  ^1^^  Plaintiff's  rights  (except  as  to  the  matters 
thereby  referred),  in  case  it  should  become  necessary 
to  proceed  in  this  suit  after  the  expiration  of  the  time 
before  specified ;  and  after  the  Master  should  have  made 
his  report,  such  further  order  should  be  made  as  should 
be  just. 

The  Plaintiff's  demand  consisted  of  several  claims. 
The  Master  consented  to  make  a  separate  report  of 
what  was  due  to  the  Plaintiff  on  his  claim  for  principal 
money  advanced  and  interest  thereon.  The  Plaintiff 
carried  in  objections  to  the  draft  of  the  separate  report. 

The 
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The  objections   were  overruled,  and,  on  the  29th   of 
January  184*5,  the  report  was  signed  and  filed. 

On  the  1st  oF  February^  the  Defendants  obtained  an 
order  nisi  to  confirm  the  report,  and  served  it  on 
the  4th. 

A  motion  was  now  made  by  the  Plaintiff  to  dis- 
charge the  order  for  irregularity. 

Mr.  Kindersley  and  Mr.  Malinst  in  support  of  the 
motion.  The  Master's  report,  having  been  made  under 
a  reference  directed  upon  a  petition,  and  not  upon  a 
decree,  ought  to  be  confirmed  upon  petition,  and  not  by 
orders  nisi  and  absolute,  (a)  Vice-Chancellor  Wigram^ 
in  Ottey  v.  Pensain  (i),  stated  the  practice  to  be  as  fol- 
lows :  —  "  With  respect  to  those  reports  which  require 
confirmation,  there  is  a  difference  in  practice  as  to  the 
modes  of  confirming  them,  and  of  objecting  to  their  con- 
firmation. This  difference  depends  upon  the  nature  of 
the  proceeding  upon  which  the  order  of  reference  was 
made.  If  it  was  made  by  the  decree  or  order  of  the 
Court,  at  the  hearing  of  the  cause  or  upon  further 
directions,  the  proceeding  to  confirm  the  report  is  by  a 
motion  nisi  ;  but  where  the  order  of  reference  was  made 
upon  motion  or  petition,  the  regular  mode  of  confirming 
the  report  appears  to  be  by  motion  or  petition  abso- 
lutely. In  the  former  case,  the  way  to  obtain  the  opinion 
of  the  Court  upon  the  report,  if  complained  of,  is  by  filing 
exceptions  to  it,  but  the  only  way  of  obtaining  the  same 
end  in  the  latter  case,  is  by  presenting  a  petition  in  the 
nature  of  an  exception  to  the  report." 

Mr.  Turner^  contrd.     The  report  was  made  under  an 
interlocutory  order,  and  requires  no  consequential  direc- 
tions : 
(a)  3  Dan,  Pr.  946.  {b)  1  Hare,  p«  324. 
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tions :  the  proper  mode,  therefore,  of  confirming  it  is  by 
orders  nisi  and  absolute ;  2  SmiiKs  Br.  380.  (a).  This 
course  has  the  advantage  of  being  much  less  expensive. 
In  Ottey  V.  Pensam,  the  point  now  before  the  Court  did 
not  arise.  1  Grants  Pr.  266.  (i),  2  Mad.  Pr.  496. ; 
Beamed  Orders^  22.,  were  cited. 

Mr.  Kindersley,  in  reply. 


Mmt/  33.  The  Master  of  the  Rolls. 

In  support  of  this  motion,  it  was  stated  to  be  the  usual 
and  only  regular  course  of  proceeding,  to  obtain  the  con- 
firmation of  such  a  report  by  a  special  petition  for  a 
confirmation  absolute,  in  the  first  instance,  and  Ottey  v. 
Pensam  (c)  was  cited ;  but  the  question  raised  in  OUey 
v.  Pensam  was  only,  whether  a  petition  in  the  nature  of 
exceptions  could  be  regularly  presented,  in  a  case  where 
no  objection  had  been  carried  in  to  the  drafl  of  the  re- 
port ;  the  question  arising  in  the  present  case,  — ;  viz., 
whether  a  report  of  this  nature  may  be  regularly  con- 
firmed by  orders  nisi  and  absolute,  was  not  raised,  and 
now  remains  entirely  open.  I  have  caused  inquiries  to 
be  made  in  the  offices  of  the  registrars,  and  of  the 
Masters,  to  ascertain,  if  I  could,  whether  there  was  any 
general  rule  which  could  be  applicable  to  the  case. 

I  have  received  information,  which  I  may  hope  to 
make  available  upon  another  occasion ;  but  I  do  not  find 
that  there  is  any  defined  rule  of  practice  applicable  to 
the  present  case,  or  tending  to  shew  that  in  such  a  case 
an  order  nisi  to  confirm  the  report  is  irregular. 

It 

(o)  3rd  Ed.  (c)  1  Hare,  322. 

(A)  2d  Ed. 
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It  does  not  come  within  the  class  of  cases,  in  which  an 
order  merely  interlocutory  is  made,  and  is  to  be  Fol- 
lowed by  a  report,  on  which  the  further  directions  of 
the  Court  are  required.  In  the  present  case,  a  further 
order  will  be  required,  when  the  Master  has  fully  re- 
ported upon  the  whole  matter  referred  to  him ;  but  this 
is  a  separate  report  upon  only  one  part  of  the  inquiries 
before  the  Master,  and  upon  which,  taken  by  itself,  no 
further  order  is  required  or  asked  for. 


It  is,  however,  a  report  to  which  either  side  may  ex- 
cept; and  the  real  question  is,  whether  there  is  any  ir- 
regularity or  impropriety  in  the  party  in  whose  favour 
the  report  is  made,  putting  the  other  party  upon  filing 
exceptions  without  delay,  by  serving  him  with  an  order 
nisi  to  confirm  the  separate  report,  which  the  Master  has 
thought  proper  to  make. 

If  this  should  be  refused  to  him,  he  would  have  to 
present  a  special  petition,  to  be  met,  if  so  desired,  by 
the  other  party,  by  another  special  petition  in  the  nature 
of  exceptions. 

And  it  is  to  be  considered,  that  where  there  are  no 
exceptions,  nor  any  petition  in  the  nature  of  exceptions, 
or  for  leave  to  except,  the  expense  of  confirming  a  re- 
port by  order  nisi  and  absolute  (a)  is  seven  or  eight 
times  less  than  the  expense  of  confirming  the  report 
absolute  in  the  first  instance,  by  special  petition  (&),  and 
that  the  expense  of  exceptions  in  the  ordinary  form,  is 
much  less  than  the  expense  of  presenting  a  petition  in 
the  nature  of  exceptions  or  praying  leave  to  except. 


Being 


(d)  3/. 


{b)  23/.  9f.  2d, 
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Being  unable  to  ascertain  that  it  is  irregular,  and 
conceiving  it  to  be  very  proper  to  obtain  and  serve  an 
order  nisi  to  confirm  such  a  report  as  that  which  is  now 
in  question,  I  dismiss  the  present  motion. 


The  dictum  in  the  case  of  Oitey  v.  Pensam  induces  me 
to  dismiss  it  without  costs. 


Af&rck  8» 

AprU  84. 

Jutft  SS. 

JiM^S. 

Process  by 
attachment  to 
compel  an 
infant  to  con- 
vey estates , 
sold  in  a 
creditoi^s 
suit. 

It  is  a  con-> 
tempt  to  in- 
terfere and 
prevent  an 
infant  obeying 
the  order  of 
the  Court  to 
convey. 


THOMAS  V.  GWYNNE. 
THOMAS  V.  THOMA& 

nnHIS  was  a  creditor's  suit.  The  real  estates  of 
-*-  the  testator  had  been  ordered  to  be  sold,  and  the 
Defendant,  John  TkomaSy  an  infent,  had  been  ordered  to 
convey.  The  estates  had  been  sold  accordingly,  and 
the  Master  had  settled  the  conveyance.  John  T^omasy 
not  having  executed  it,  an  order  was  made,  on  the  8th 
of  Marck^  that  he  should  execute  the  conveyance  within 
fourteen  days  after  personal  service  of  the  order.  His 
mother  carried  him  away  from  his  ordinary  residence, 
shut  up  the  house  in  which  they  had  resided,  and  con- 
cealed her  address,  so  that  the  infant  could  not  be 
personally  served  with  the  order. 


34.  Mr.  Piggoit  moved  for  an  order  for  substituted  ser- 

vice on  the  infant  at  the  house.  He  said  that  the  infant 
could  only  be  brought  within  the  Trustee  Act  (a),  if  ser- 
vice could  be  made  on  him.     Warimrion  v.  Vaughan.  {b) 

Tke 


(a)  1  H\  4.  r.  60. 


(5)  4  Tom.  i  CaiL  £rc.  24T. 
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The  Master  of  the  Rolls.  If  the  mother  of  the  in- 
fant prevents  the  service  of  the  order  of  the  Court,  that 
is  a  contempt  The  case  would  seem  to  require  some 
proceedings  against  the  persons  who  interfere  to  pre- 
vent the  infant  obeying  the  order  of  the  Court;  but 
it  would  be  quite  nugatory  to  order  service  at  a  house 
which  the  infant  has  left,  and  with  which  it  is  not  shewn 
that  he  has  at  present  any  communication. 

I  cannot  make  the  order. 
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Personal  service  was  efiected  on  the  infant,  but  he      .Amcss. 
'  refused  to  execute. 

Mr.  PiggM  now  moved  for  an  attachment  against  the 
infant. 

He  cited  1  DanielTs  Practice,  [a) 

The  Master  of  the  Rolls.  The  act  of  parlia- 
ment (&)  is  positive,  that  the  Court  shall  direct  and,  if 
necessary,  compel  such  infant  or  infants  to  convey.  He 
must  be  compelled.  If  the  affidavit  is  regular,  the 
proceeding  seems  to  be  so. 


A  further  affidavit  was  produced,  arid  an  order  was       J^hf  '• 
made  for  an  attachment* 


(a)  Page  847.  (1  St  ed.) 


{b)  1  W.A.  c.  47.  #.  11. 


Note. — On  the  17th  of  February  1846,  an  order  was  made,  under 
the  Contempt  Act,  (1  H^.  4  c.  36.  #.  15.  Rule  15.)  to  appoint  a  per- 
son to  convey  for  the  infant.    See  posU 

Vol  VIII.  Y 
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1845 


•  AprU  15.  ANON. 


J^ln^^^""^  IVr^'  Hfi^THF/iSLZ)  stated,  that  the  question  was, 
having  com-  whether  the  Master's  certificate  or  report  com- 

seu^cnt^nl      P"^'"g  subsequent  interest  required  confirmation.     He 

terest,  does     cited  DanieWs  Practice*  (a) 

not  require 

confirmation. 

The  Master  of  the  Rolls  said,  that  such  a  report 
did  not  require  confirmation. 

(a)  Vol.  ii.  page  944. 


AprU  29.  CHRISTOPHER  v.  CLEGHORN.(fl) 

TheAttomcy-  T|Y  the  23rd  Order  oi  August  1841  (i),  it  is  ordered. 
General  can-  «  That  where  no  account,  payment,  conveyance, 

ceeded  against  or  Other  direct  relief  is  sought  against  a  party  to  a  suit, 
coiw  wir  ^     '^  ^^^^  "°^  ^^  necessary  for  the  Plaintifi*  to  require  such 
under  the        party,  not  being  an  infant,  to  appear  to  and  answer  the 
Augutt  1841.    '^^^  '  ^^^  ^^  Plaintifi^  shall  be  at  liberty  to  serve  such 
party,  not  being  an  infant,  with  a  copy  of  the  bill,  &c., 
omitting  the  interrogating  part  thereof,  and  such  bill,  as 
against  such  party,  shall  not  pray  a  subpcena  to  appear 
and  answer,  but  shall  pray  that  such  party,  upon  being 
served  with  a  copy  of  the  bill,  may  be  bound  by  all  the 
proceedings  in  the  cause.     But  this  order  is  not  to  pre- 
vent the  Plaintiff  from  requiring  a  party,  against  whom 
no  account,  payment,  conveyance,  or  other  direct  relief 

is 

(fl)  Ex  relatione.  (4)  Ord,  Can.  171. 
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is  sought,  to  appear  to  and  answer  the  bill,  or  from        1845. 

prosecuting  the  suit  against  such  party  in, the  ordinary  ^^^^^^^ 
,       ^  o  r     J  J    Christophbr 

way,  if  he  shall  think  fit/'     A  question  was  discussed,     _     v. 
in  this  cause,  whether  this  order  was  applicable  to  the 
Attoniey*GeneraL 

Mr,  Pitman^  Mr.  Schombergj  and  Mr.  Wray^  were 
heard  on  the  point. 

The  Master  of  the  Rolls  was  of  opinion,  that  this 
order  did  not  apply  to  the  Attorney-General,  who  must 
be  proceeded  against  according  to  the  old  established 
practice. 


1  Smti^i  Pr.  894.  (5d  ed.) 


GEE  V.  GURNEY.  May  s. 


^Y^HIS  case  coming  on  for  hearing;  enquiries  were  Enquiries 
•*■   directed,  and  it  was  proposed  to  enter  the  evidence  ^[jfe  ftUSt 

as  read.  hearing,  the 

evidence  was 
entered  as 

Mr.  Kinderdeyy  for  the  Plaintiff.  rwid, « saving 

just  excep> 


tions.'* 


Mr.  W.  M.  James  objected,  that  some  pan  of  the  evi- 
dence was  not  admissible,  and  that  if  the  whole  were 
entered  as  read,  the  Master  would  feel  bound  to  receive 
it,  and  that  it  would  also  be  binding  on  the  parties,  when 
the  cause  came  on  for  further  directions. 

Y2  Mr. 
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1845.  Mr.  Turtle}',     In  Podmore  v.  Gunning  enquiries  were 

directed,  and  the  evidence  was  entered  as  read,  **  saving 


Gbb 
V.  just  exceptions." 

GURNEY. 


The  Master  of  the  Rolls.    Let  it  be  so  stated  in 
this  case. 


Note. — The  same  course  was  pursued  io  Hodgldnum  v.  Wyatt^ 
Rolls,  26th  May  1845. 


Mays.         ATTORNEY-GENERAL  v.  PRETYMAN.(a) 

An  enauiry       IVf ''^'  '^^^  ^^^  ^^'  Blunt  supported  an  application 
^lo^he  pr^  '°"'  ^°   enquiry  before  the  Master  of  what  the 

priety  of  tak-    charity  property  consisted,  and  whether  it  was  proper  to 

infs^to  set  '  ^^^  ^"7  ^^^  ^^^^  proceedings  for  setting  aside  an  ex- 
aside  a  lease  isting  lease  thereof.  Major  Colegrave^  who  was  no 
perty,  liberty  p&rty  to  the  information,  was  entitled  to  the  benefit  of 
was  given  for  ^jjg  lease,  ^nd  they  asked,  that  liberty  might  be  given 

iiic  lessee,  ^     «        •  • 

though  not  a  to  him  to  attend  the  latter  enquiry,  as  he  might  be  in- 
^^li^^to  duced  to  acquiesce  in  the  finding  of  the  Master,  and 

attend.  thereby  prevent  the  necessity  of  further  litigation. 

The  Master  of  the  Rolls.  This  is  contrary  to  the 
usual  practice,  which  is  to  exclude  the  parly  against 
whom  the  enquiry  is  directed;  but  as  the  Attorney- 
General  makes  the  application,  I  will  grant  it,  for  it  may 
probably  save  the  necessity  of  any  further  proceedings. 

(a)  Reported,  4  Beavan^  462. 
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1845. 


POTTS  V.  WHITMORE.  ^i%  s. 

/^N  the  16th  of  January  1845»  the  Defendant  was  A  party 
^^   taken  into  custody  upon  an  attachment,  for  want  jJ^Jhafg^  „„? 

of  answer.     He  was  brought  up  to  the  bar  of  the  Court,  <ler  the  isth 
111,-.  t  rule  of  the 

ana  on  the  3 1st  of  January  1845,  was  turned  over  to  |  fr.4.  c.jg. 
the  Queen's  Prison.  >nay  ^>  at  the 

same  time, 
reinandedy 

On  the  16th  o(  March^  the  two  calendar  months  from  ""^If*^  'j*® 

12th  rule. 

his  imprisonment  expired.     The  six  weeks  computed      Whether, 
from  Ihe  expiration  of  the  two  calendar  months  expired  ^^g^  "^^^  ^^ 
on  the  27th  of  Aprils  and  the  Plaintiff  not  havmg  ob«  the  poverty 
tained  an  order  to  take^  the  bill  pro  cotifessoy  an  appli*  fendant  time 
cation  was  now  made,  under  the  1  H^  4.  c.  86.  5.  15.  runs  against 
rule  13.,  to  discharge  the  Defendant  out  of  custody,  fortakin<'the 
without  payment  of  costs.  ^*^*  ^I^  ^*"'- , 

not 

It  is  necessary  to  state,  that  in  the  interval,  and  on 
the  31st  otJanuaryy  a  reference  had  been  directed  to  the 
Master,  to  enquire  whether  the  Defendant  was  prevented 
by  reason  of  poverty,  employing  a  solicitor  to  put  in  his 
answer,  and  on  the  1st  of  March,  the  Master  reported 
in  the  affirmative,  whereupon,  on  the  31st  of  March^ 
counsel  and  a  solicitor  were  assigned  to  defend  the 
Defendant.  There  was  evidence  to  show  that  justice 
could  not  be  done  without  obtaining  an  answer  from  the 
Defendant;  the  bill  being  one  for  foreclosure,  and  it 
being  stated,  that  subsequent  to  the  mortgage,  the  De- 
fendant had  made  a  settlement  on  his  wife  and  children, 
the  particulars  of  which  it  was  necessary  to  ascertain,  in 
order  to  make  all  pei^ons  interested  parties,  and  thus 
obtain  a  complete^  foreclosure. 

Y  S  Mr. 
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1845*  Mr.  Teedj  in  support  of  the  motion.     The  Plaintiff 

^^^^'*"'^    having  neglected  to  comply  with  the  exigency  of  the 
V.  1  W*  4'.  c.  S6.  5. 15.  rule  IS.,  the  Defendant  is  entitled  to 

his  discharge. 

Mr.  Turner  and  Mr.  Baihf^  contri.  First,  this  motion 
is  prematurci  for  during  the  reference  as  to  poverty, 
time  does  not  run  against  the  Plaintiff;  this  was  de- 
cided by  the  Vice-Chancellor  of  England  in  Bates  ▼« 
Bonnor.  (a)  Secondly,  if  a  Defendant  avails  himself  of 
the  benefit  of  the  6th  and  7th  rules,  and  elects  to 
proceed  to  put  in  his  answer  with  the  assistance  af- 
forded him  by  the  Court,  he  cannot  avail  himself  of  the 
provisions  of  the  ISth  rule.  Thirdly,  the  19th  rule 
applies,  for  justice  cannot  be  done,  unless  the  Defendant 
answers,  and  the  Court  may  now  order  the  Defendant  to 
remain  in  custody  until  he  has  answered. 

Viscountess  Bamewell  v.  Cooke  {b)  was  cited. 

Mr.  Teed,  in  reply,  said,  that  the  remand  ought  to  be 
the  subject  of  a  distinct  motion  ^*  upon  the  application  of 
the  Plaintiff."  {c) 

The  Master  of  the  Rolls.  I  entertain  no  doubt  on 
the  last  point.  The  6th  and  7th  rules  were  intended  to 
give  to  a  Defendant  the  opportunity  of  being  discharged 
out  of  custody,  as  soon  as  he  had,  with  the  assistance  of 
the  Court,  performed  the  duty  required  of  him.  These 
two  rules  assume  that  he  is  willing,  but  that  by  reason 
of  poverty,  he  is  unable  to  put  in  an  answer,  and  the 
Court  is  to  supply  him  with  the  means  of  doing  what  i^ 

required 

(a)  13th  March  1845.  (b)  6  Sim.  380, 

(c)  Rule  19. 
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f  equired  of  him.    This  is  certainly  a  very  humane  pro* 
vision. 

The  13th  rule  is  intended  as  a  spur  to  the  Plain- 
tifl^  and  entitles  the  Defendant  to  his  discharge^  unless 
the  Plaintiff  uses  every  diligence  in  the  prosecution  of 
the  suit.  It  does  not  deprive  the  Plaintiff  of  his  right 
to  the  relief  he  asks,  or  to  the  process  necessary  to  ob- 
tain it ;  for  the  Defendant,  though  discharged,  may  be 
arrested  again,  and  be  again  made  subject  to  the  same 
process,  (a) 

It  is  not,  in  this  case,  necessary  to  state,  whether  the 
period  of  two  months  is  to  be  affected  by  the  time  which 
is  employed  in  obtaining  the  Master's  report  that  the  De« 
fendant  is  too  poor,  and  in  the  assignment  of  counsel  and 
a  solicitor.     The  period  for  taking  the  bill  jpro  confesso^ 
is  *^  within  six  weeks"  after  the  period  computed  from  the 
expiration  of  such  two  months,  within  which  the  Plaintiff 
may  be  able  to  take  the  bill  pro  confesso^  and  it  may  be 
reasonable   to  say,   that  the  bill  shall   not  be  taken 
pro  confessOf  while   the  Defendant  is  taking  the  steps 
necessary  to  enable  him  to  put  in  his  answer,  and,  if  so, 
the  intermediate  time  ought  to  be  deducted ;  but  it  is 
not  necessary  for  me  to  give  any  opinion  on  that  matter ; 
I  will  assume,  for  the  purposes  of  this  motion,  that  the 
Plaintiff,  not  requiring  a  discovery,  might,  if  he  had 
been  disposed  to  do  so,  have  obtained  an  order  to  take 
the  bill  pro  confesso  pending  the  reference.    A  Defend- 
ant must  not  be  brought  up  to  take  the  bill  pro  confesso, 
in  less  than  twenty-eight  days  after  he  has  been  turned 
over(&),  but  then,  by  the  13th  rule,  the  bill  must  be 

taken 


(a)  "Robey  v.  Whitewood,  5  BeO" 
van,  399.,  and  7  Beavan,  77., 
75d  Order  of  May  1845.  Ord. 
Can,  510. 


ib)  Rule  2. 


1845. 


Potts 

WiilTMORB. 
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1845.        taken  pi'o  canfessoj  *^  within  six  weeks  after  the  period 

^P^*^"^     computed  from  the  expiration  of  two  calendar  months, 

V.  within  which  he  (the  Plaintiff)  may  be  able  to  take  the 

HiTHOBB.  ^^^  ^^  confeuo^  otherwise  the  Defendant  is  entitled 
to  have  his  discharge,  unless  the  Court  sees  good  cause  for 
detaining  him  until  he  has  put  in  his  answer,  {a)  This 
power  is  to  be  exercised  ^<  upon  the  application  of  the 
Plaintiff"  —  why  may  not  the  Plaintiff's  application  be 
made  when  the  Defendant  applies  to  be  discharged  ?  It 
is  a  reason  to  be  assigned  by  the  Plaintiff  at  the  time, 
and  to  be  determined  by  evidence  then  produced. 

Here  the  Defendant  applies  for  his  discharge,  and  the 
Plaintiff  shows  sufficient  to  satisfy  the  Court,  that  justice 
cannot  be  done  unless  the  Defendant  be  detained  until 
he  has  put  in  his  answer. 

Therefore^  upon  the  application  of  the  Defendant,  and 
on  the  appearance  of  the  Plaintiff,  and  on  reading  the 
affidavits  and.  bill,  order  the  Defendant  to  be  detained 
in  custody  until  answer  or  further  order. 

(a)  Rules  12  and  13. 
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1845. 


ARCHER  V.  HUDSON.  ^-y®. 

npmS  case  is  repoi'ted  ante,  {a)    A  petition  of  appeal  ^J^^®"  j*°' 

having  been  presented  to  the  Lord  Chancellor  by  pay  costs,  ap- 
the  Defendant,  ^^^J^^ 

upon  payment 

Mr.  Boupell  moved,  that  the  Defendant,  who  had  ^^^  Cowt!*"^ 

been  ordered  to  pay  the  costs,  might  pay  them  into  proceedings 

Court,  and  that  thereupon,  all  proceedings  to  enforce  payment 

payment  might  be  stayed,  pending  the  appeal.      He  iQig^^be 

rested  the  application  on  the  ground,  that  if  the  appeal  ing  the  appeal, 

should  be  successful,  and  the  costs  paid,  the  circum-  thaJlhePIain- 

stances  of  the  Plaintiffs  were  such,  that  they  could  be  tiff  would  be 

never  recovered  back.     He  said  that  this  was  like  a  case  p^y  ^hem  was 

of  irreparable  injury,  and  that  the  Defendant  was  willing  refused. 
to  give  the  fullest  security,  by  placing  the  amount  in  the 
bands  of  the  Court. 

The  Master  of  the  Rolls.  This  is  the  first  time  I 
have  heard  of  such  an  application  for  such  a  purpose.  • 
If  it  were  to  succeed,  I  should  have  a  similar  application 
in  every  case.  I  think,  however,  I  cannot  grant  it. 
The  application  is,  to  stay  the  order  for  payment  of 
costs,  on  the  sole  ground,  that  it  is  apprehended  that  the 
Plaintiff  may  be  unable  to  repay  them,  and  without  the 
least  reference  to  the  merits  of  the  case. 

I  cannot  make  the  order. 


(a)  7  Beav.  551. 
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Ftb.  13.  86.  BEAUCLERK  v.  ASHBURNHAM. 


Trustee*  were  T  TPON  the  marriage  of  the  Plaintiff,  Henry  WiUiam 


and-M*^/'"  "     '    Beauderkj  with   Lady   Katherine  Ashbumham^  a 

l^?"'*^''*  settlement  was  executed,  whereby  certain   funds  and 

w>th  the  ,                                      _   .  •              ^     ,                .       « 

«*  consent  and  real  estates  were  vested  in  trustees,  m  trust,  in  effect, 

direction  ••of  jj^^  ^j^^  husband  for  life,  with  remainder  to  the  wife  for 

the  tenant  tor  ' 

life,  to  layout  life,  with  remainder  for  the  children  of  the  marriage. 
the  trust  mo- 
nies on  "lease- 
hold heredita-  The  settlement   contained  the  following  power;  — 

some  con-  '*  Provided  always,  and  it  is  hereby  also  agreed  and  de« 

venient  clared,  that  it  shall  be  lawful  for  the  said  Percy  Ashbum* 

place.     Held,  *^ 

that  it  was  ham,  Bobert  Vyner^  Henry  Richard  Cox^  and  SpencerDrum^ 

imperative  on  ^^^^  ^^  ^^^  ^^^  ^^^  ^^j^  authorised  and  required, 

on  the  re-  at  any  time  or  times  after  the  solemnisation  of  the  said 

3ie*tenant  for  intended  marriage,  by  and  with  the  consent  and  direction 

life,  to  invest  in  writing  of  the  said  John  Beauclerk,  during  his  life,  as 

and  that  they  to  the  said  trust  funds,  and  premises,  secondly  therein- 

could  not  re-  before  put  in  settlement,"  at  the  costs  of  the  trust  pre- 

fuse  to  ao  so,  '^                                                                                ^ 

on  tbe  ^otind  mises,  to  sell  any  part  of  the  trust  funds,  or  call  in  the 

ties  to  be  in^  securities  or  any  part  thereof,  and  ^^  by  and  with  such 

curred  by  consent  and  direction  as  aforesaid,  and  at  the  like  costs 

covenanu,  <^nd  charges,  to  lay  out  and  invest  the  monies  to  arise  by 

they  having  ^jjy  gm.|,  callinir  in,  sale,  or  transfer,  in  one  or  more  pur- 
ex  pressly  con-  •'                      o      '         '                                                     r^ 
tracted  on  the  chase  or  purchases  of  freehold  or  copyhold  heredita- 

th*t^the  h  d  "^^'^^  ^^  leasehold  hereditaments  for  a  term  of  years  of 
a  discretion  which  not  less  than  sixty  years  shall,  at  the  time  of  such 
a^  to  value  purchase,  be  unexpired,  and  either  with  or  without  re- 
title,  and  lo-  quiring  the  production  of,  or  enquiring  into  the  title  of 
(ondiy,  that  the  lessor  of  such  leasehold  hereditaments  to  or  to  demise 

leasehold  ^^  same  leasehold  hereditaments,  in  some  convenient  place 

houses  were  ,                                                                             ^ 

within  the  or  places  in  England  or  Wales,**  to  be  conveyed,  surren- 

power.  dered,  assigned  and  assured  unto  the  trustees,  with  power 

to 
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to  resell  such  hereditaments,  in  like  manner,  and  in  the        1845* 

meantime,  and  until  such  hereditaments  shall  be  resold.   2"^^^^"^ 

to  pay  and  apply  the  rents  and  profits  thereof,  (after  pay*  v. 

ing  thereout  the  expences  incident  to,  or  caused  by  any 

repairs  or  insurance  against  damage  by  fire,  of  any  of 

the  buildings  on  such  hereditaments,  and  such  repairs 

and  insurance,  the  trustees  or  trustee  for  the  time  being 

are  hereby  authorized   to  make  and  effect,  if  they  or 

he  shall  think  fit  so  to  do,)  upon  such  and  the  same 

trusts,  and  in  such  and  the  same  manner,  as  the  interest, 

dividends,  and  annual  produce  of  the  monies  laid  out  in 

the  purchase  thereof  .would  have  been  applicable,  if  the 

same  had  not  been  so  hud  out  in  such  purchase,  and  such  . 

hereditaments  so  to  be  purchased  arc,  for  the  purposes  of 

the  settlement,  to  be  considered  as  money  and  personal 

estate. 

Lady  Katheritie  died  in  ]839|  leaving  an  infant 
daughter. 

The  tenant  for  life,  Mr,  Beauclertf  was  desirous  of 
having  7740/.  part  of  the  trust  monies,  invested  in  two 
leasehold  houses  in  Lycdl  Street  and  Chesham  Place,  Bel^ 
grave  Square,  producing  a  clear  income  of  465/.  a  year, 
after  payment  of  the  ground  rent.  He  made  the  necessary 
application  in  writing  to  the  trustees,  for  that  purpose. 
Two  of  the  trustees  {Ashbumham  and  Fyner)  declined 
to  comply  with  this  request,  the  other  two  assented. 
One  of  the  objections  raised  was,  that  the  trustees,  by 
taking  an  assignment  of  the  leaseholds,  would  become 
personally  liable  to  the  covenants.  Upon  which  it  was 
proposed,  on  behalf  of  Mr.  Beattderk,  that  the  premises 
should,  in  the  first  instance,  be  assigned  to  Mr.  Beauclerk, 
who  should  assign  them  to  the  trustees  and  give  his 
bond  of  indemnity. 

The 
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Bbauclebk 
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The  request  not  having  been  complied  with,  Mr* 
Beauclerk  filed  this  bill  to  compel  the  trustees  to  make 
the  investment  in  the  leaseholds,  and  if  necessary,  for 
the  removal  of  the  two  dissentient  trustees. 

The  two  trustees,  by  their  answer,  said,  that  when 
the  proposal  was  made  by  the  Plaintiff,  *^  considering 
such  proposal  to  be  made  by  him,  evidently  with  a  view 
to  his  own  sole  benefit,  as  tenant  for  life,  and  to  the  great 
and  obvious  prejudice  of  his  child,  who  was  entitled  to 
the  capital  of  the  said  trust  fund  under  the  trusts  of  the 
said  settlement,  (he,  the  Plaintiff,  being,  from  his  age, 
that  is  to  say,  thirty-two  years  or  thereabouts,  not  un- 
likely to  live  out  the  larger  portion  of  the  terms  for 
which  such  leasehold  premises  were  holden,)  and  be* 
lieving,  that  the  terms  of  the  power  of  investing  the 
trust  funds  in  the  purchase  of  real  and  leasehold  estates, 
authorised  them  and  their  co-trustees  to  use  their  dis- 
cretion as  to  their  compliance  with  such  proposal,  they, 
for  their  better  government,  as  such  trustees,  took  the 
opinion  of  a  barrister  of  long  standing  upon  the  sub- 
ject of  such  proposal,"  (whiciv  opinion  they  set  out  at 
length),  and  acting  thereon,  they  refused  to  comply. 

They  also  submitted,  that  they  were  entitled  to  refuse, 
on  the  ground  of  the  legal  liabilities  which  they  would 
incur,  by  taking  an  assignment  of  the  leaseholds,  subject 
to  the  rents  and  covenants. 


Mr.  Kinderdey  and  Mr.  J.  Bailtf^  for  the  Plaintiff. 
The  power  not  only  "  authorises,"  but  "  requires  "  the 
trustees,  ^'  by  and  with  the  consent  and  direction "  of 
the  Plaintiff,  to  lay  out  the  trust  monies  in  the  purchase 
of  leaseholds.  The  power  is  therefore  imperative  on 
them,  and  their  discretion  is  limited  as  to  the  value  of  the 
property.     Here  the  leasehold  houses  are  admitted  to 

be 
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be  worth  the  amount  proposed  to  be  hivested  in  their        1845. 
purchase. 


It  will  be  objected,  that  the  trustees  may  incur  some 
liability  under  the  covenants  of  the  lease,  but  that  will 
be  provided  for,  by  the  mode  in  which  the  arrange* 
ment  is  proposed  to  be  carried  into  execution ;  besides 
this,  the  trustees  have  undertaken,  by  the  terms  of  the 
settlement,  to  incur  such  a  liability.  Stickney  v.  Sewell  {a\ 
which  is  cited  in  the  opinion  taken  by  the  trustees,  has 
no  application  to  the  present  case. 

Mr.  Turner  and  Mr.  Whitbread  for  incumbrancers  on 
the  Plaintiff's  life  interest,  concurred  in  the  application* 
They  observed,  that  this  was  not  the  case  of  a  discre- 
tionary power,  but  of  one  which  was  imperative^  and 
contained  the  very  word  *^  required  "  pointed  out  in  the 
case  of  Lee  v.  Youfig.  {b) 

Mr.  Cox^  for  the  two  consenting  trustees. 

Mr.  Sidebottom^  for  Mr.  Ashbumhamy  one  of  the  dis- 
sentient trustees.  It  is  questionable  whether  the  pro- 
perty comes  within  the  power,  and  whether  this  expres- 
sion ^Hensehold  hereditaments,"  would  comprise  houses; 
but,  supposing  it  does,  still  was  such  the  intention  of  the 
authors  of  the  settlement  ?  The  investment  is  to  be  on 
freehold,  or  copyhold,  or  leasehold  hereditaments  **  in 
some  convenient  place,"  and  this  evidently  means,  that 
the  leasehold  must  be  conveniently  situate  with  regard 
to  the  other  parts  of  the  freehold  or  copyhold  estate. 

The  trustees  were  intended  to  have  a  discretion,  and 
they  ought  to  have  regard  to  the  interests  of  all  parties. 

The 

(a)  I  Myl.  4-  Cr,  8.  (6)  2  r.  4-  Coi.  (C.  C.)  p.  536. 


Brauclbrk 

9. 

ASHBURN* 

HAM. 
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Bbauclerk 

V. 

ASBBURN- 

HAH* 


The  proposed  arrangementy  though  beneficial  to  the 
tenant  for  life  and  his  incumbrancers,  by  increasing  the 
present  incomci  will  be  injurious  to  the  infant  entitled  in 
remainder.  It  is  substituting  a  wearing  out  for  a  per- 
manent interest  in  land*  Again,  the  trustees  will  incur 
a  liability  they  never  anticipated ;  they  will  be  made  re- 
sponsible for  the  performance  of  the  covenants  in  the 
lease,  and  will  be  subject  to  a  constant  onerous  attention  in 
seeing  to  the  repairs  and  insurance  and  to  the  perform'^ 
ance  of  the  other  covenants.  Trustees  ought  not  to  be 
subject  to  such  a  liability.  As  to  the  indemnity,  they 
are  not  bound  to  take  the  bond  of  the  Plaintiff,  and  by 
the  other  arrangement  which  has  been  proposed,  the 
property,  in  transitu^  may  become  liable  to  the  Plaintiff 'tf 
debts. 


If  this  suit  succeed,  a  precedent  will  be  furnished, 
and  the  whole  of  the  trust  property  will  be  converted 
into  leaseholds. 


Mr.  Bacon^  for  Mr.  ^^n^,  another  dissentient  trustee. 
The  power  does  not  take  away  the  discretion  of  the 
trustees  in  the  selection  of  leaseholds  on  which  to  invest 
the  trust  money.  In  the  execution  of  that  discretion, 
this  trustee,  not  thinking  that  this  will  be  a  proper  in- 
vestment, has  refused  to  concur.  The  other  alternative 
proposed  to  him  was  to  retire ;  such  a  course  would 
manifestly  be  most  improper  on  the  part  of  any  trustee. 
The  trustees  disagreeing,  the  matter  must  necessarily 
be  referred  to  the  only  jurisdiction  which  can  decide  on 
its  propriety- 
Mr.  RoupeU  and  Mr.  Zaw,  for  the  infant  The  object 
of  this  suit  is,  to  compel  the  trustees  to  alter  the  nature 
of  the  trust  property  for  the  benefit  of  the  Plaintiff,  re- 
gardless altogether  of  the  interest  of  the  infant.     In 

order 
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order  to  succeed,  the  Court  roust  hold  that  the  power  is 
compulsory,  and  that  the  trustees  have  no  discretion, /or 
if  they  have  any,  this  Court  will  not  interfere  with  its 
exercise.  It  is  clear,  however,  that  they  have  some  dis- 
cretion, for  they  are  to  invest  in  leaseholds  *^  either  with 
or  without  requiring  the  production  of,  or  enquiring  into 
the  title  of  the  lessor.'*  This  discretion  Is  not,  surely^ 
to  be  committed  to  the  tenant  for  life.  Again,  the 
leaseholds  are  to  be  situate  '*in  some  convenient  place.'* 
Here,  the  place  is  not  convenient,  for  considering  ita 
locality,  it  will  be  subject  to  great  fluctuations  in  value, 
depending  on  the  caprice  of  fashion.  The  Court  re- 
gards the  interest  of  all  parties,  when  it  authorises  a 
change  of  investment,  and  on  that  ground,  has  refused 
to  sanction  an  investment,  under  the  act,  upon  an  Irish 
iqortgage.    Stuart  v.  Stuart*  (a) 
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Bbauclerk 

ASRBURN* 
HAM. 


Mn  Kinderdejff  in  reply. 

The  Master  qf  the  Rolls. 

The  refusal  of  the  trustees  cannot  rest  on  this,  that 
leasehold  houses  are  not  within  the  power,  nor  on  the 
degree  of  risk  they  may  incur  by  investing  on  leaseholds, 
for,  by  the  settlement,  they  have  contracted  for  that 
liability,  though  it  ought  to  be  reduced  within  the  least 
possible  limits.  If  the  trustees  desire  it,  I  would 
willingly  refer  it  to  the  Master,  to  make  any  enquiries  as 
to  the  value  or  situation  of  the  property,  or  any  other 
particulars  they  may  require. 

I  must  confess  that  if  I  had  been  in  the  situation  of 
these  trustees,  I  should  have  been  just  as  unwilling  to 
consent.  Let  the  matter  stand  over  for  a  week  to  see  if 
the  trustees  desire  any  enquiries  before  the  Master. 


This 


(a)  5  Beavanj  430. 
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This  case  came  on  again^  when  a  discussion  took 
place,  how  far  the  Court  had  declared  that  there  was 
an  imperative  duty  on  the  trustees  to  invest  the  trust 
money  on  the  leaseholds  in  question. 

The  Master  of  ike  Rolls  said,  he  was  afraid  of 
adopting  the  declaration  asked  by  the  Plaintifi',  for  the 
trustees  had  many  things  to  consider.  What  he  con- 
ceived was  this:  —  that  upon  the  requisition  of  the 
tenant  for  life,  the  trustees  were  bound  to  lay  out  the 
funds  in  the  purchase  of  '^  leasehold  hereditaments,''  in 
some  convenient  place  &c. :  that  leasehold  houses  were 
within  the  meaning  of  the  expression  *'  leasehold  here- 
ditaments" contained  in  the  settlement,  and  that  the 
trustees  were  not  entitled  to  reject  this  property  as  an 
investment,  simply  on  the  ground  that  it  consisted  of 
leasehold  houses.  That  he  did  not  mean  to  say  any- 
thing about  these  particular  houses,  or  as  to  their  title, 
situation,  description,  &c^  for  he  considered  that  the 
trustees  had  a  most  important  discretion  to  exercise  in 
respect  to  those  matters,  which  he  did  not  mean,  in  the 
least,  to  interfere  with.  That  being  brought  before  the 
Court,  they  had  a  right  to  have  any  of  those  matters 
now  enquired  into  before  the  Master,  because  it  must 
be  agreed,  at  once,  that  it  would  not  be  fit  for  them  to 
lay  out  the  trust  monies  in  a  low,  bad,  and  deteriorating 
situation. 

The  trustees  must,  therefore,  determine  whether  they 
would  take  upon  themselves  the  charge  of  ascertaining 
these  matters,  or,  being  brought  here,  would  require  the 
assistance  of  the  Court  by  means  of  an  enquiry* 


Feb.  S6. 


The  enquiry  was  waived  by  the  trustees. 


The 
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The  question  of  costs  was  then  left  to  the  Court, 
the  trustees  having  morvod,  and 

The  Master  of  the  Rolls  thought,  that  in  such  a  case 
as  this,  regard  must  be  had  to  all  the  circumstances,  and 
that  all  parties  should  have  their  costs  out  of  the  fund, 
as  between  solicitor  and  client,  except  the  incumbrancers, 
whose  costs  ought  to  be  borne  by  the  tenant  for  life. 


1845. 


Beauclerk 

V. 

ASHBflRN- 

HAV. 


BARLOW  D.  GAINS. 

^I^HIS  bill  was  filed  by  a  mortgagor  against  Morris 
and  Gains  the   first  and  second   mortgagee.      It 
prayed  a  redemption,  but  of  course  did  not  ask  for  a 
receiver.     The  mortgagor  was  in  possession. 

At  the  hearing,  on  the  19th  of  Februafj/f  the  usual 
decree  for  redemption  was  made.  The  case  was  after- 
wards mentioned,  it  being  asked,  on  behalf  of  Gainsy 
that,  as  the  mortgagor  was  in  possession,  the  decree 
might  contain  a  direction  for  the  appointment  of  a  re- 
ceiver. The  Court,  however,  doubted  whether  this 
could  be  done  on  the  application  of  the  Defendant,  and 
the  case  stood  over  to  search  for  precedents. 


Feb,  19.  25. 
Marck4, 

At  the  hearing 
of  a  suit  for 
redemption, 
the  Court  will 
not,  on  the 
application  of 
the  Defendant, 
grant  a  re- 
ceiver against 
the  Plaintifi; 
the  mort- 
gagor in  pos- 
session, none 
being  prayed 
by  the  bill. 

Whether  it 
can  be  done 
by  petition. 


Mr.  Temple  and  Mr.  L/wat  for  Gains,  admitting  that 
they  could  find  no  authority  precisely  in  point,  said, 
that  a  receiver  might  be  appointed  at  the  hearing, 
though  not  prayed  for ;  Osborne  v.  Harvey,  (a)     So  a 

receiver 


Feb.  25. 


Vol,  VIII. 


(fl)  1  F.4-CW/.(C.  C.)116. 

z 
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receiver  might  be  appointed  after  decree,  though  not 
prayed  for.  {a)  That,  in  the  analogous  case  of  an  in* 
junction,  *^  if,  after  a  decree  for  an  account,  under  a 
bill  for  foreclosure,  the  mortgagor  ■  attempted  to  cut 
timber,  the  Court  would  enjoin  him,  though  there  was 
no  prayer  for  that ;  •'   Wright  ▼•  Atkins,  {b) 

m 

[The  Master  of  the  Rolls.  It  would  appear  reason- 
able, but  the  difficulty  is,  that  the  application  is  made 
by  a  Defendant,  (r)  ] 

The  Court,  having  all  the  circumstances  before  it  at 
the  hearing,  of  the  cause,  has  jurisdiction  to  order  a 
receiver,  if  the  circumstances  of  the  case  require  it, 
though  the  Plaintiff  may  not  pray  for  one  by  his  bill, 
and  decline  asking  for  one. 

Mr.  Kindej'sley  and  Mr.  Craig  appeared  for  the 
Plaintiff,  and 

Mr.  Roupell  and  Mr.  Moore  for  the  other  Defendant, 
but  were  not  heard  by 


The  Master  of  the  Rolls,  who  said,  I  would  rather 
not  express  an  opinion  on  the  point  at  present,  but  I 
am  not  aware  of  any  such  application  having  ever  been 
made  to  the  Court.  It  is  to  be  observed  that  it  is 
made  by  the  Defendant  suddenly  and  without  notice, 
and  the  other  parties,'  not  being  aware,  could  not  be 
prepared  to  meet  it.  I  will  make  further  inquiries, 
and  then  hear  counsel  for  the  Plaintiff,  if  necessary. 


(o)  2  Mad.  Ch.  Pr,  (2  edit.) 
239.,  citing  Cooke  v.  Gwyn^  S  Atk, 
690.. 


The 

{h)  1  Vet.  4*  B.  p.  314.,  and 
see  Goodman  v.  KhtCp  anie^ 

(c)  See  Brown  y.  Newatly 
2  3dy.  4"  Cr,  558. 
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The  case  was  again  mentioned)  when 

The  Master  of  the  Rolls  said,  I  have  made  in- 
quiries, but  have  not  been  able  to  obtain  any  informa- 
tion :  I  do  not  think  it  can  be  done.  I. am  inclined  to 
think  it  might  possibly  be  done  upon  petition ;  but  I  am 
clearly  of  opinion  that  the  Plaintiff  ought  to  have  some 
notice  of  what  is  intended  to  be  asked  against  him. 


331 


1845. 


March  4. 


STOPFORD  i;.  CHA WORTH, 


April  11. 


ZEWIS  Montoltetij  at  the  time  of  making  his  will,  Under  limit- 
.   had  two  daughters,  namely,  Maria  Georgianaj  who  yf\\\^  \q  ^  0,^^* 

was  unmarried,  and  Jidia  Fanny^  the  wife  of  Captain  ried  woman, 

,  her  husband 

Wilbraham^  who  at  the  time  had  no  children.  and  children, 

held,  on  the 
context,  that 
By  his  will,  dated  in  1817,  the  testator,  after  reciting  the  children 

that  he  was  possessed  of  three  speciBed  species  of  stock,  n^jjrriaee  took 

bequeathed  one  half  thereof  to  his   daughter   Maria  nothing. 

^         .  11.  1        •         r  Beque>t  to 

Georgtana^  her  heirs  and  assigns  for  ever.  .    ^  nmrried 

daughter  for 
life,  and  if  she 
He  then  gave  the  other  moiety  to   trustees,   upon  survived  her 

trusts,  which  were  declared  as  follows :  —     "  ^^f^^""^  «"^ 

'  children,  to 

transfer  it  to 

"  In  trust  that  they  will  regularly  pay  to  my  daughter,  i/ft  chuVren  ^ 
Jtdia  Fanny,  all  the  dividends  arising  from  the  three  then  to  her 
said  sums,  for  her  sole  and  separate  use,  independent  of  ^^{^  iv,*ror 

her  '^^^«  ^^^^  ^^ 

raainder  to 
her  children, 
with  a  gift  over,  in  the  event  of  her  dying  in  the  life  of  her  husband  without  leaving 
children.    She  died  leaving  children  by  Captain   fV,,  and  by  a  second  marriage. 
Held,  that  the  latter  were  not  entitled  to  participate  in  the  fund. 

Z  2 
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1845.        ber  husband ;  and  sbould  she  survive  her  husband  and 

^^^^^     children,  that   they   will,  whenever   that  should   take 
Stoppord  7  j  7 

V.  place,  transfer  to  her,  the  said  Julia  Fannyj  the  said 

Cbaworth,    ^|^j.gg   gyjj^g   ^f  2187/.   bank   stock,    10,000/.   consols, 

2250L  old  Souib  Sea  Annuities,  to  be  at  her  own  dis- 
posal, to  her,  her  heirs,  and  assigns  for  ever;  but 
should  she  die  leaving  a  child  or  children,  that  they 
will,  after  her  death,  pay  the  said  dividends  to  her  hus- 
band. Captain  Wilbraham^  during  his  life,  and  at  his 
death,  transfer  the  said  three  sums  to  any  one  childf  or 
among  her  children,  in  such  proportions  as  she,  by  will 
or  deed,  or  any  other  written  document,  may  have  ap- 
pointed, upon  their  attaining  the  age  of  twenty-one  years, 
or  marriage  of  the  daughters ;  but  in  case  of  her  having 
left  no  such  will,  deed,  or  appointment,  then  the  whole 
to  the  child,  should  there  be  but  one,  otherwise  in  equal 
proportions  among  the  children,  upon  their  attaining  the 
age  of  twenty-one  years,  or  marriage  of  the  daughters  ; 
but  should  the  said  Jtdia  Fanny  die  during  the  life- 
time of  her  husband  without  leaving  children,  that  the 
said  trustees  will,  immediately  after  the  death,  transfer 
the  said  suras  of  2 1 87/.  bank  stock,  10,000/.  consolidated 
bank  annuities,  and  2250/.  old  South  Sett  annuities,  to 
my  laughter  Maria  Georgiana^  her  heirs,  and  assigns 
for  ever." 

The  testQtor  died  in  1817. 

Captain  Wilbraham  died  in  1824,  leaving  his  widow 
her  surviving,  who  in  1826  married  Sir  //•  F,  Bouverie* 

The  testator's  daughter,  Julia  Fanny^  died  in  1836, 
without  having  executed  her  power  of  appointment, 
leaving  four  children  by  her  first,  and  two  by  her  second, 
marriage. 

The 
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The  question  in  the  cause  was  this,  —  whether  the 
children  of  the  second  marriage  participated  in  the  fund. 

Mr.  Tinney,  Mr.  Turnery  and  Mr.  Prior  for  the 
PlaintifiS)  the  children  of  the  first  marriage.  The  word 
"  children ''  in  the  will  is  applicable  only  to  the  children 
of  the  existing  marriage.  It  is  plain  from  the  context 
of  the  will  that  the  **  husband  "  referred  to  is  Captain 
fVilbraham,  who  is  specifically  named.  If  there  should 
be  surviving  children,  he  is  to  take  a  life  interest,  and 
the  class  of  children  would  have  to  be  determined  at 
his  death.  If  she  survived  her  husband  and  children, 
(meaning  those  by  her  first  marriage),  then,  ^*  when- 
ever that  event  should  take  place,"  the  funds  were  to  be 
transferred  to  her.  The  only  gift  is  in  the  direction  to 
transfer,  and  the  gift  therefore  vested  only  on  the  hap- 
pening of  that  event ;  Batsford  v.  Kebble  {a)  ;  but  if  the 
event  depended  upon  her  death,  leaving  no  children  of 
any  marriage,  as  contended  for  by  the  Defendants,  there 
could  be  no  vesting  until  her  death,  and  no  transfer 
could  ever,  by  any  possibility,  be  made  to  her.  The 
testator  evidently  considered  that  the  trust  might  ter- 
minate in  her* lifetime,  otherwise  he  would  not  have  di- 
rected a  transfer  to  her.  The  testator  intended,  in  the 
event  of  his  youngest  daughter  becoming  a  widow  with- 
out children,  to  assimilate  her  legacy  to  that  of  the 
eldest  daughter,  to  whom  the  bequest  was  absolute. 

Under  a  bequest  to  a  wife,  the  widow  of  an  after 
marriage  will  not  take ;  neither  should  children  of  a  sub- 
sequent marriage  be  allowed  to  take,  under  a  gift  to  the 
children  of  a  marriage  specifically  pointed  at  by  the 
will.     They  also  cited  Wilkinson  v.  Adam*  {b) 

Mr. 


1845. 


Stoppobd 

V. 

Chaworth. 


(a)  J  Vet.  363, 


ib)  I   Ves.  *  B.  43. 


Z  3 


834  CASES  IN  CHANCERY. 

1845.  Mr.  Bolt  in  the  same  interest. 


F.  Mr.  Uoyd  (in  the  absence  of  Mr.  Kviderdey)  for  the 

Chaworth.  children  of  the  second  marriage.  At  the  date  of  the 
testator's  will,  his  daughter  had  no  children,  therefore 
there  were  no  children  who  were  peculiar  objects  of  his 
bounty ;  but  his  intention  was  generally  to  provide  for 
any  children  his  daughter  might  have.  If  the  con- 
struction contended  for  by  the  Plaintifis  be  the  right 
one,  the  children  of  the  first  marriage  might  all  die,  and 
the  surviving  children  by  a  second  marriage  would  be 
unprovided  for,  and  if  she  died  leaving  children  but  no 
husband,  there  would  be  an  intestacy.  The  words  of 
the  bequest  will  be  satisfied  by  including  all  children  and 
any  husband,  and  by  holding,  that  the  meaning  of  the 
M'ord  husband  is  limited  in  that  clause  only,  in  which 
Captain  Wilbraham  is  specifically  mentioned.  In  Bar- 
rington  V.  Tristram  (a)^  under  a  gift,  **  upon  trust  for 
and  for  the  benefit  of  all  and  every  the  child  and 
children  of  the  testator's  niece,  Mrs.  Tristram^  the  wife 
of  the  Reverend  T^omcu  Distram/^  the  children  of  a 
subsequent  marriage  of  the  niece  bom  before  the  period 
of  distribution,  were  held  entitled  to  take. 

ne  Master  of  the  Rolls.  I  feel  much  obliged  to 
Mr.  Uoj/d  for  his  vei*y  able  argument,  but  I  do  not 
think  I  need  trouble  you,  Mr.  Tinney^  to  reply  in  this 
case. 

If  I  were  at  liberty  to  make  a  will  for  this  gentleman, 
or  to  construe  it  upon  a  conjecture  of  what  he  would 
have  done  if  the  circumstances  had  been  present  to  his 
mind  at  the  time,  I  should  have  no  hesitation  at  all  in 
giving  that  construction  which  would  meet  Mr.  LloytPs 

view; 

(a)  6  Vet,  345. 
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view;  but  I  am  not  at  liberty  to  do  any  such  thing:  I 
must  take  the  words  as  they  stand. 

This  is  an  extremely  ill  drawn  will,  and  I  am  satis- 
fied this  gentleman  had  not  in  his  mind  any  such 
contingency  as  that  which  has  happened*  His  will 
does  not  contain  such  a  general  description,  or  any 
such  statement,  as  to  enable  me  to  construe  the  words 
in  a  way  to  give  effect  to  that,  which  probably  would 
have  been  his  intention,  and  which  he  would  have 
expressed^  if  he  had  contemplated  the  contingency 
which  has  happened.  This  testator  was  possessed 
of  very  considerable  sums  of  stock.  He  had  two 
daughters,  one  who  was  married,  but  had  no  children, 
and  another  who  was  unmarried.  He  divided  the 
sums  in  question  between  his  two  daughters.  To  the 
unmarried  daughter,  he  gave  one  moiety  absolutely  "to 
her,  her  heirs,  and  assigns.''  There  is  the  same  ex* 
pressions  in  the  gift  to  the  married  daughter,  "  to  her, 
her  heirs,  and  assigns."  With  respect  to  the  married  ' 
daughter,  who  had  no  children,  he  meant  to  provide 
for  the  children ;  he  meant  to  give  something  to  the 
husband,  if  he  and  the  children  survived  the  wife;  but 
in  no  other  event. 


1845. 


Stopford 

9. 

Chawobth. 


I  agree  with  Mr.  Uoyd  that  there  were  four  con- 
tingencies, but  he  provides  for  three  only;  first,  in 
case  of  the  daughter  surviving  her  husband  and 
children :  in  that  case,  he  desires  the  moiety  which  he 
had  intended  for  her  family,  to  be  transferred  to  her 
absolutely,  "to  her,  her  heirs,  and  assigns  for  ever;" 
that  is,  if  she  became  a  childless  widow,  she  was  to 
be  the  absolute  owner  of  this  moiety,  in  the  same 
manner  that  he  had  made  her  sister  absolute  owner  of 
the  other. 


%  4 


The 
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1845.  The  next  event  be  provides  for,  is,  if  she  dies,  leaving 

'^r^^^*"'^     her  husband  and  children.     In  that  event,  be  makes  a 

OTOPFORD  ' 

17.  gift  to  the  husband   for  life,  and  afterwards  to   the 

Chawobth.    chjidrgu^     There  is  a  third  contingency;  if  she  died, 

^  leaving  a  husband  and  no  children,  in  that  case,  he 

gives  the  fund  over  to  the  other  daughter,  and   the 
husband  gets  nothing. 

If  he  had  been  asked,  whether,  intending  to  provide 
for  his  daughter  and  her  children,  he  meant  to  say  this, 
that  if  she  married  twice,  and  left  no  children  by  the 
first  husband,  surviving  her,  but  several  children  by  the 
second,  those  children  should  go  without  provision, 
one  could  hardly  think  that  he  would  have  assented. 
It  is,  however,  possible ;  for  this  gentleman  might  have 
disapproved  of  a  second  marriage,  and  might,  on  that 
account,  have  made  no  provision  for  the  children  in  that 
event,  though  it  seems  to  me  to  be  improbable. 

Under  these  circumstances,  the  question  which  arises 
in  this  case  is,  whether  he  has  used  such  general  words 
in  describing  the  children  who  are  to  take,  as  justifies 
the  Court  in  comprising  the  children  of  the  second 
husband;  that  is  the  question. 

She  had  a  husband  at  the  time.  First,  he  gave  it  to 
her  for  her  separate  use,  independent  of  her  husband, 
and  if  she  survived  her  husband  (which  I  can  only  con- 
strue to  mean  her  pfesent  husband)  and  children,  the 
trustees,  whenever  that  event  takes  place,  are  to  transfer 
the  said  three  sums  to  her,  her  heirs,  and  assigns  for 
ever;  but  should  she  die  leaving  a  child  or  children, 
that  they  shall,  after  her  death,  pay  the  said  dividends 
to  her  husband  Captain  Wilbraham^  using  the  very 
same  expression  used  before  "to  her  husband,''  and 
adding,  by  way  of  exemplification,  "  Captain  WilbraAam" 

Now 
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Now  Mr«  Uoyd  has  very  ingeniously  argued,  that  this 
expression  *^  Captain  fVilbrtzham  "  limited  the  meaning 
of  the  word  *^  husband  '*  to  that  particular  clause ;  and 
as  that  limitation  was  not  contained  in  the  former  clause, 
the  word  ^^  husband  "  might  be  construed  to  mean  any 
husband  she  might  happen  to  have.  I  confess  I  do 
not  think  that  this  is  a  liberty  I  can  take  with  the  words. 
She  had  a  husband,  by  description,  applicable  to  it. 
Well,  then,  pay  the  dividends  to  her  husband  Captain 
Wilbraham  during  his  life,  and  at  his  death,  transfer  the 
said  three  sums  among  her  children.  And  we  come 
again  to  the  last  clause,  which  is  this,  ^^  should  the  said 
Julia  Fanny  die  during  the  lifetime  of  her  husband,  with- 
out leaving  children,  then  the  funds  are  given  over." 


1845. 


Stoppord 

V. 

Chaworth. 


If  I  could  have  found  any  expressions  in  this  will, 
extending  the  bequest  to  her  children  generally,  with- 
out reference,  either  expressly,  or  by  necessary  impli- 
cation, to  the  husband  she  then  had,  I  should  have  had 
great  satisfaction  in  so  construing  this  will ;  but  taking 
the  words  of  the  will  as  they  stand,  it  appears  to  me, 
that  I  am  not  at  liberty  to  construe  **  her  children"  to 
be  any  other  children  than  those  she  might  have  by  that 
particular  husband. 


I  very  much  regret  to  see  such  a  result,  for  the  con- 
sequence might  have  been,  that  none  of  her  children 
living  at  the  time  would  have  been  provided  for  at  all ; 
I  think,  however,  this  is  the  necessary  effect  of  this  will, 
and  I  must  make  a  declaration  accordingly. 
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May  6.  8. 


In  re  BRACEY. 


Under  ordi-  ' 
nary  circum- 
stances, an 
order  for  tax- 
ation may  be 
obtained  as  • 
of  course  by 
third  parties, 
'^  liable  to 
pay." 


^I^HIS  was  a  special  application  made  by  a  mortga- 
-^  gor,  for  the  taxation  of  the  bill  of  costs  of  the 
mortgagee's  solicitor^  which  he,  the  petitioner,  was  liable 
to  pay.  An  objection  being  raised,  that  the  order  might 
have  been  obtained  as  of  course, 

Mr.  Hardy^  for  the  petitioner,  submitted,  that  the  ap- 
plication was  necessarily  made  specially,  and  he  stated, 
that  the  Under  Secretary  had  so  informed  his  client 

Mr.  Turnery  contri.  The  petitioner  might  have  ob- 
tained the  order  as  of  course :  he  ought  therefore  to  be 
ordered  to  pay  the  costs  of  this  special  petition. 

The  Master  of  the  Rolls  said,  he  would  make  in- 
quiry. 


AfajfB.  The  Master  of  the  Rolls. 

It  appears  that  the  parties  agreed  that  a  sum  of 
money  should  be  deposited,  and  that  unless  the  amount 
of  the  bills  should  be  agreed  upon,  they  should  be 
taxed.  The  parties  did  not  agree  on  the  amount,  and 
therefore  it  became  necessary  to  tax  the  bills  in  the 
ordinary  way.  The  secretary  had  no  difficulty  in 
giving  the  order  as  of  course,  except  this,  that  the 
party  applying  for  it  stated,  that  there  had  been  some 
special  agreement  between  the  parties,  but  he  could 
not  explain  the  nature  of  it.      If  it  had  been  stated 

that 
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that  no  special  agreement  existed,   the  order  would        184/>. 
have  been  of  course. 


In  re 
Bracry. 


It  has  been  established  that  third  parties  liable  to 
pay  may,  under  ordinary  circumstances,  obtain  an  order 
for  taxation  as  of  course. 


ERASER  r.  WOOD.  Ftb.  24. 

TN  1842,  the  Plaintiffs  put  some  property  up  for  sale,  Where  there 
-'-  subject  to  special  conditions  of  sale,  and  the  Defendant  jelay  and 

Wood  became  the  purchaser  for  31,500/.     Tlie  abstract  Jl^ere  is  little 

hope  of  per- 
was  delivered  in  May^  which  suppressed  all  mention  of  fecting  the 

a  suit  which  is  after  stated.     In  November  following,  '^'^^  ^^*.*V"  * 

o'   reasonable 

the  vendors  instituted  a  suit  for  specific  performance,  in  time,  the 
which  a  decree  was  made  in  April  1848,  referring  it  to  jig^'iM^a  pur- 
the  Master  to  inquire  whether  a  good  title  could  be  chaser  with 

O/^fif  ft 

made.     In  July   1843,  the  Defendant  carried  in  his      in'i842,the 

objections  to  the  tide.      In  the  investigation,  the  follow-  Defendant 
.  .  ,  contracted  to 

ing  circumstances  appeared  relative  to  the  title  of  the  purchase  an 

estate:—  J"***'*-  .-2^""' 

for  specinc 

performance 
The  estate  had  belonged  to  John  Revett^  who,  by  his  g^me  year  ^  ^ 
will,  charged  his  real  estates  with  the  payment  of  his  been  insti- 
debts.     He  died  in  1 809,  and  in  1813  a  creditor's  suit  (a)  vendors,  it  ap- 

was   instituted,  and    in   1817  a  decree  was  made   for  pearcd,that 

!!/••  n  *"®  vendors 

taking  the  accounts,  and  for  raising  the  deficiency  of  claimed  under 

the  ^  testator  who 
died  in  1809, 
(o)  Jettup  V.  White,  and  subject  to 

his  debts :  »^ 
that  a  creditor's  suit  had  been  instituted  in  1815,  and  a  decree  for  an  account  and 
sale  made  in  18 17, since  which  time  nothing  eifectual  had  been  done  in  the  suit,  and 
no  report  of  debts  had  been  actually  confirmed.  After  so  great  delay,  no  further 
lime  was  given  to  the  vendors  to  complete  their  title,  and  the  bill  for  specific  per* 
formance  was  dismissed  with  costs. 
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the  personal  estate,  by  a  sale  of  the  real  estate.     The 

suit  had  become  abated  in  ISSO,  and  in  1 834  a  decree 
had  been  made  in  a  supplemental  suit  of  Jessup  v. 
Bevett.  The  suit  became  abated  in  1838,  and  was  re- 
vived in  1839  ;  but  no  effective  proceedings  had  ever 
been  had,  and  no  report  of  debts  had  ever  been  made. 
It  was  therefore  objected,  that,  the  estate  being  subject 
to  the  decree  of  1817,  and  to  the  unascertained  debts, 
a  good  title  could  not  be  made  by  the  Plaintiffs. 


The  Plaintiffs,  it  appeared,  claimed  under  ^parties 
beneficially  entitled  under  the  will  of  the  testator ;  the 
estates  having  been  by  them  conveyed  in  1825  to 
trustees  for  sale,  and  the  Plaintiff  Fraser  being  a  sub- 
stituted trustee  under  a  deed  dated  in  1839. 

To  remove  the  objection,  the  Plaintiff,  in  February 
184-4,  produced  the  draft  of  the  Master's  report  in 
the  creditor's  suit,  finding  debts  to  the  amount  of 
1052/.;  but  this  report  had  never  been  confirmed. 

The  Master,  in  July  1844,  reported  against  the  title, 
whereupon  the  Plaintiffs  excepted  to  the  report. 

The  cause  came  on  upon  the  exceptions,  and  for 
further  directions. 

Mr.  Turner  and  Mr.  Cokj  for  the  Plaintiffs,  con- 
tended that,  after  such  a  lapse  of  time>  the  presump- 
tion, naturally  arising  was,  that  there  were  no  other 
debts  than  those  stated  in  the  Master's  report,  which 
would  be  provided  for  out  of  the  purchase  money. 


[The  Master  of  the  Rolls.  If  this  were  a  case 
out  of  Court,  there  would  be  a  strong  presumption 
after   th«  lapse  of  time;  but  where  there  is  a  decree 

for 


CASES  IN  CHANCERY. 

for  the  benefit  of  all  the  creditors,  and  while  the  matter 
is  in  the  Master's  office,  the  Court  cannot  act  on  such 
a  presumption.  The  proceedings  in  this  Court  are 
sometimes  made  use  of  to  prevent  a  party  prosecuting 
his  claims.]  At  all  events,  the  Court  will  give  to  the 
vendors  an  opportunity  of  perfecting  their  title;  SugdetCs 
Vendors,  (a) 

The  Master  of  the  Rolls.  It  is  clear  that  there  is  at 
present  no  title :  the  only  question  is,  whether  the  ven- 
dors are  entitled  to  any  further  inquiry. 

Mr.  Kindersley^  Mr.  Wood^  and  Mr.  Simpson^  for  the 
purchaser,  commented  on  the  dates  of  the  different 
proceedings  in  the  creditor's  suit,  and  argued,  that,  after 
the  gross  neglect  that  characterised  the  proceedings  in 
the  creditor's  suit,  the  irregularity  and  imperfection  of 
the  proceeding,  the  wilful  concealment  of  the  ex- 
istence of  the  suit,  and  having  regard  to  the  special 
conditions,  and  the  little  hope  of  a  speedy  termination 
of  the  litigation,  the  Plaintiffs  had  no  claim  to  further 
indulgence  to  enable  them  to  make  out  a  title. 

Mr.  Cofe,  in  reply. 

The  Master  of  the  Rolls  (after  referring  to  the 
facts)  said :  Can  any  one  entertain  a  doubt  of  the  cor- 
rectness of  the  Master's  finding,  seeing  there  was  a  suit 
in  which  the  estate  was  made  subject  to  a  decree  pro- 
nounced in  1817,  in  which  no  report  has  b^en  yet 
made,  and  in  which  nothing  has  been  ascertained  as 
to  the  debts.  The  parties  rely  on  the  ordinary  pre- 
sumptions as  between  individuals  where  there  is  no 
suit,  but,  under  the  decree,  if  the  debts  are  not  paid, 

the 
(a)  Vol.  I.  415.  (lOth  ed.) 
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the  creditors  have  a  right,  at  any  time,  to  come  in  and 
be  admitted.  In  the  Master's  office  the  Plaintiffs  relied 
on  the  presumption,  and  seem  staggered  at  the  objec* 
tion,  and  how  did  they  try  to  get  rid  of  the  defect  ? 
I  am  unwilling'to  suppose  that  they  obtained  from  one 
of  the  Masters,  ignorant  of  the  facts,  a  report  in  the 
absence  of  the  parties  interested :  yet  it  appears,  that 
to  this  hoar  they  have  not  been  able  to  confirm  the  re* 
port,  and  they  can  only  produce  the  draft  report  in 
1844,  which  has  not  been  confirmed. 


A  sale  has  been  ordered  under  the  Court,  but  there 
have  been  so  many  irregularities  in  the  proceedings,  that 
no  man  will  believe  that  this  matter  can  be  set  right 
without  great  delay  and  expense.  The  question  is, 
whether  this  is  one  of  those  cases  in  which  the  Court  has 
given  time  to  the  Plaintiff  to  set  the  matter  right.  I  did 
so  in  Sidebotham  v.  Barrington  {a) ;  but  each  case  must 
depend  on  its  peculiar  circumstances.  I  must  see  that 
the  parties  have  not  been  in  grievous  error;  and  I 
ought  also  to  see  some  probable  chance  of  the  difficulty 
being  got  over  in  a  short  time.  I  do  not  see  either. 
If  I  did,  I  should  act  as  I  did  on  a  former  occasion,  and 
give  leave  to  present  a  petition  for  a  reference  back  to 
the  Master;  but  I  see  no  reason  to  give  time.  The 
exceptions  must  be  overruled,  and  on  further  direc* 
tions,  the  bill  must  be  dismissed  with  costs. 


(a)  3  BeavaUf  5S4.|  4  Beawm^  110.,  and  5  Beavan^  2S1. 
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HARVEY  V.  BIGNOLD.  March $.\\. 

riiHIS  case  came  before  the  Court  upon  a  demurrer  Where  a 

-*-    on  record  for  want  of  equity,  and  one  ore  ienus  for  Pl«»ntiffbyjiw 

*     •''  bill  prays  the 

want  of  parties.  dissolution 

and  winding 
up  of  a  com- 
The  bill  stated  that  in  1834  a  joint  stock  company,  pany,  he  can- 
called  the  *^  Norwich  Yarn  Company/'  was  established  ;  behalf  &c.  All 

that  the  capital  was  divided  into  numerous  shares  of  ^^  partners 

roust  be  roade 
the  amount  or   value   of   100/.   a   share;   that  John  parties. 

Haroejfy  who  had  ten  shares  therein,  died  in  1842,  and 
that  the  Plaintiffs  were  his  executors;  that  the  De- 
fendants, the  present  directors,  had  made  profits  which 
they  refused  to  account  for,  and  that  they  also  refused 
to  permit  the  Plaintiffs  to  sell  and  transfer  the  ten 
shares. 

The  bill  charged,  that  the  Defendants  greatly  mis* 
managed  the  affairs,  and  that  it  had  become  a  very 
losing  concern,  and  that  it  would  be  to  the  advantage  of 
all  the  shareholders,  to  dissolve  and  wind  it  up ;  but 
that  the  Defendants  declined  to  take  the  necessary  steps 
for  that  purpose,  and  threatened  and  intended,  against* 
the  consent  of  the  shareholders,  to  carry  on  the  business, 
to  contract  debts  on  account  of  the  company,  and  pledge 
the  credit  thereof,  and  apply  the  assets  of  the  company 
to  their  own  private  use. 

The  bill,  which  was  filed  against  the  directors  by  the 
two  Plaintiffs  on  behalf  of  themselves  and  all  the  other 
shareholders  except  the  Defendants,  prayed  an  account 
of  the  dealings  and  transactions  of  the  company,  and 
that  it  might  "  be  dissolved  and  determined,  and  that 

the 
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^Harvey 

V. 
BiGNOLD. 


the  accounts  and  affiiirs  of  the  said  co-partnership  and 
of  the  several  partners  therein  in  respect  thereof  might 
be  wound  up^  ascertained,  settled,  and  adjusted,  by  and 
under  the  direction  and  decree  of  the  Court,**  and  for 
an  application  of  the  assets  and  division  of  the  surplus. 


To  this  bill  the  Defendants  demurred  for  want  of 
equity,  and  at  the  bar  they  also  demurred  ore  tenus  for 
want  of  parties. 

Mr.  Titrner  and  Mr.  Batesy  in  support  of  the  de- 
murrer, contended,  that  where  the  bill  sought  to  have  a 
concern  wound  up,  all  the  partners  must  be  made 
parties,  and  that  some  could  not  sue  on  behalf  of  the 
others.  That  here  there  was  not  even  an  allegation 
that  the  parties  were  numerous,  for  though  the  shares 
might  be  numerous,  yet  the  parties  holding  them  might 
be  few.  They  referred  to  Loscombe  v.  Russell  (a)^ 
Richardson  v.  Hastings  (b),  Evans  v^  Stokes  {c)^  Wallworth 
v.  HoU  (rf),  Harrison  v.  Armitage  (^ ),  Lor^  v.  Yonge  (^), 
Deekes  v.  Stanhope  (A),  Richardson  v.  Larpent.  (i ) 

Mr.  RoupeU  and  Mr.  Younge^  in  support  of  the  bill, 
contended,  that  in  many  cases  where  the  object  sought 
for  was  for  the  common  interest  of  all,  a  few  might  sue 
'  on  behalf  of  the  others,  and  that  here  it  appeared  that 
the  shares  were  numerous.  If  it  were  otherwise  justice 
could  not  be  administered.  They  cited  Harvey  v. 
Harvey,  {k) 


(a)  4  Sim,  S. 

{b)  7  Beav.  301.  S%3^ 

(c)  1  Keen^  84. 

\d)  4  Mffl,  4-  C.  619. 

(tf)  4  Mod,  145. 

Cg)  9  Sen,  S69. 


Mr. 

(A)  V.  C.  E.,  2d  Marchy  and 
July  12,  1844. 

(i)  2Y.itC.  (C.  C.)  507,  6 
&  7  Vict.c.ll}. 

(k)  4  Beav,  215. 
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Mr.  Bates^  in  reply.  The  allegation  ought  to  have 
been  that  the  parties  and  not  that  the  shares  are  nume- 
rous. 

• 

The  Master  of  the  Rolls. 

I  think  the  demurrer  for  want  of  parties  is  sustainedf 
but  that  the  demurrer  for  want  of  equity  is  not. 

The  general  rule  is,  that  when  you  are  seeking  for 
the  dissolution  of  a  partnership,  it  being  perfectly  clear 
that  all  the  partners  are  accountable,  you  must  have  all 
the  partners  present  I  agree,  there  might  possibly  be 
cases,  in  which  the  allegations  of  the  bill  are  such,  as 
to  make  it  expedient  and  right  to  depart  from  that 
strict  rule;  but  I  think  it  would  be  difficult  to  find  an 
instance  in  which  such  allegations  would  be  consistent 
with  the  facts  of  the  case;  however,  such  allegations  do 
not  exist  here. 

This  case,  independent  of  the  other  equity  which  is 
sought  to  be  established,  prays  a  dissolution  and  di^ 
tribution,  and  calls  upon  the  Court  to  proceed  to  do 
things  in  which  the  absent  parties  have  an  interest. 
That  cannot  be  done.  That  they  ought  to  be  here  is 
manifest;  for  it  cannot  be  denied  that  they  must  have 
conflicting  interests  amongst  each  other.  That  being  so, 
I  think  I  must,  upon  the  principle  upon  which  I  have 
before  acted  and  which  has  been  followed,  allow  the 
demurrer  for  want  of  parties. 

I  must,  at  the  same  time,  allow  the  Plaintiffs  leave  to 
amend,  and  I  will  not  confine  it  to  adding  parties,  but 
will  give  them  leave  to  amend  as  they  may  be  advised, 
for  the  purpose  of  altering  the  prayer  of  this  bill,  in  such 
manner  as  they  may  think  fit,  in  order  to  limit  the  relief 
asked  to  such  as  may  be  had  on  the  record  as  now  framed. 
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I  consider  it  to  be  clearly  established,  and  very  much 
for  the  advantage  of  all  persons  engaged  in  these  joint 
stock  concerns,  that  where  tiiere  is  a  plain  community 
of  interests  between  the  Plaintiffs  on  the  record  and 
those  on  whose  behalf  they  sue,  you  cannot  object  for 
want  of  parties*  The  question  is,  whether  you  have, 
either  on  the  record  or  from  the  nature  of  the  trans* 
action,  sufficient  to  shew  that  there  cannot  be  a  com- 
munity of  interests  between  those  on  the  record  and 
those  on  whose  behalf  they  sue;  if  that  be  so,  the  objec- 
tion for  want  of  proper  parties  prevails. 


I  wbh  to  observe,  that  this  rule  is  very  often  ex- 
tremely inconvenient.  Joint  stock  companies  have  ex- 
tended of  late  years  to  such  a  degree  and  so  very  many 
important  interests  are  involved  in  them,  that  the  old 
rules  of  the  Court  have  become  inapplicable  to  them, 
the  persons  being  so  numerous  you  don't  know  bow  to 
grapple  with  the  rights  of  the  parties.  I  am  very  sorry 
there  is  not  power  to  do  that  which  the  Plaintiffs  ask  for. 
I  should  be  very  glad  if  power  was  given  to  the  Court 
to  do  it  (a) ;  but  I  am  afraid  it  can  only  be  done  by  the 
act  and  sanction  of  the  legislature. 

I  overrule  the  demurrer  for  want  of  equity,  and  allow 
the  demurrer  for  want  of  parties,  but  without  costs,  and 
I  give  the  Plaintiffs  leave  to  amend  the  bill  as  they  may 
be  advised. 


(a)  See  6  4*  7  FicL  r.  HI.  i.  22. 
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CONOLLY  V.  FARRELL.         F^h.  se.  27. 
CONOLLY  «.  BUTCHER.         ^''''''  ^'  ^^ 


rpHE  testator^  by  his  will  dated  in  1839,  appointed  A  testator 
""'  bis  wife  Elizabeth  and  Hugh  Conotty  executors,  and  house  &c.  to 

he  tbereby  ffave  and  bequeathed  to  his  wik  Elizabeth.  h«  wife,  for 
^  ^  ,  ^  ,  ^        ^  the  use  of  her- 

ali  the  goodwill  of  the  house  and  business,  being  situate  self  and  his 
and  known  by  the  name  of  the  Blue  Pig  in  St.  Mary  s^Xect^^^  the 
Axef  with  the  stock  in  trade,  fixtures,  furniture,  &c.,  following 
and  every  thing  of  household  goods  that  he  might  be  his  wVe  and 
possessed  of  at  the  time  of  his  death, /or  the  use  of  his  daughter 

.y.  -r-ii.     If         1   1 '      y       «         «       .*  1.  should  live 

wife  Elizabeth  and  his  daughter  Sarah  Ann,  subject  to  together,  and 
the  following  trust:— that  his  wife  Elizabeth  and  his  ^tl''' IlIlT'^^ 

^  should  take 

the  said  testator's  said  daughter  should  live  together,  charge  and 
and  that  his  wife  should  take  charge  and  see  to  the  Maintenance 
maintenance  and  support  of  his  said  daughter  during  her  and  support  of 
minority,  with  the  instruction  of  the  said  Plaintiff  Hugh  durincr  her  * 

Conolly;  and  if  his  wife  Elizabeth  should  dispose  of  the  imnonty,  with 

the  mstruc- 
business  &c.  of  the  said  public-house  in  St.  Mary  Axe  tions  of  i/.C." 

aforesaid,  then  he  desired  that  Hugh  Conolly  and  his  JJ^^J^J^  ^^"^ 
wife  should  act  jointly,  and  adopt  the  best  means  which  wife,  in  addi- 
might  seem  expedient  to  them,  for  the  future  mainte-  houseVc.^ 
nance  of  bis  said  daughter  during  her  minority.  for  the  further 

support  of 
herself  and 

And  he  gave  and  bequeathed  to  his  said  daughter  J^.j""?*'^^^/ 
Sarah  Ann  the  sum  of  330/.,  which  sum  was  then  held  widow  took 
in  trust  for  him,  and  at  interest,  in  the  hands  of  Messrs.  absolutely, 

'  ^  subject  to  a 

Calvert  and  Co.,  brewers,  at  5  per  cent,  with  power  to  trust  for  the 
Hugh  Conolly  and  his  wife  to  place  the  said  sum  of  ^d'guppoJt 
330/.  in  the  public  funds  or  stocks,  in  their  joint  names,  o^-^c  daugh- 
for  his  daughter  Sarah  Ann,  and  to  receive  and  take  minority,  and 
the  dividends,  and  to  apply  the  same  to  the  best  advan-  "^^^^^  ^'^  °®' 

'  rr  i^  cease  upon 

A  a  2  tage  her  marriage 

under  age. 
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tage  for  his  said  daughter  Sarah  Ann.  And  he  also 
desired  that  the  said  principal  sum  of  330?.  should  not 
be  touched,  but  remain  at  interest  until  hb  said  daughter 
should  attain  the  age  of  twenty-one  years,  then  to  be 
disposed  of  to  her  advantage,  as  his  wife  and  Hugh 
ConoUy  should  deem  most  expedient. 

And  the  said  testator  directed  that  the  sum  of  105t, 
which  then  stood  in  his  name  in  the  S\  per  cenU., 
should  be  transferred  into  the  joint  names  of  his  wife 
and  Hi^h  Conolly  ;  and  the  said  testator  desired  them 
to  receive  the  interest  and  annual  income,  and  apply  the 
same  towards  the  maintenance  of  his  said  daughter 
Sarah  Ann^  until  she  should  attain  the  age  of  twenty- 
one  years,  and  the  said  testator  directed  that  imme- 
diately on  his  said  daughter  attaining  that  age,  the  said 
sum  of  105/.  should  be  sold,  with  the  consent  of  his 
wife  and  Hi^h  Conolly,  and  the  produce  thereof  be 
immediately  divided  between  his  (the  said  testator's) 
two  sons  equally,  share  and  share  alike.  -And  the  said 
testator  directed,  that  in  case  of  the  death  of  either  of 
them,  then  the  shares  of  the  deceased  should  go  to  the 
survivor  of  them. 

And  he  also  gave  and  bequeathed  the  sum  of  100/.| 
then  standing  in  his  name  in  the  3  per  cent.  Consolidated 
Annuities,  in  the  Bank  of  JEngland,  to  his  wife,  "  in 
addition  to  the  house,  furniture,  and  goodwill,  as  afore- 
said,/or  thefta'ther  support  of  herself  and  his  daughter 
Sarah  Annr 

The  testator  died  in  February  1839,  and  his  daughter 
resided  with  her  mother,  and  was  maintained  by  her 
until  September  1840,  when  she  married  Farrell. 

After 
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After  the  testator's  death,  his  wife  Elizabeth  married 
Bulchetf  and  subsequently  died. 

The  principal  question  in  the  cause  was,  what  interest 
the  widow  and  daughter  took  in  the  goodwill  of  the 
house  and  business,  with  the  stock  in  trade,  fixtures, 
furniture,  and  effects,  which  were  of  the  value  of  390/., 
iEind  also  in  the  100/.  3  per  cents,  mentioned  in  the  will. 

Mr.  Kindersley  and  Mr.  Glasse^  for  the  Plaintiff 
Conolly. 

Mr.  Roupell  and  Mr.  Willcock^  for  the  testator's 
daughter  and  her  husband,  contended,  that  there  was  a 
gift  to  the  testator's  wife  and  daughter  in  joint-tenancy, 
and  that  the  same  not  having  been  severed  by  their  mar- 
riages, the  whole  belonged  to  the  daughter  by  survivor- 
ship, or  secondly,  that  they  took  as  tenants  in  common ; 
and  thirdly,  that  at  all  events,  there  was  a  valid  trust 
for  the  maintenance  and  support  of  the  daughter,  which 
did  not  cease  upon  her  marriage,  but  continued  after* 
wards,  during  her  minority. 

Mr.  Purvis  and  Mr.  Borton^  for  the  representative  of 
the  testator's  widow,  contended,  that  the  testator's 
widow  took  an  absolute  interest  in  the  property,  subject 
to  the  daughter's  claim  for  maintenance ;  but  that  such 
right  ceased  upon  her  marriage,  and  her  ceasing  to  live 
with  her  mother. 
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Mr.  TiUotsoTif  for  the  testator's  sons,  objected  to  the 
costs  of  the  litigation  falling  upon  their  legacy. 

The  following  authorities  were  cited :  — 
Bracebridge  v.  Coolee  (a),  Jubber  v.  Jiibbe7{b\  Gilbert 

V.  Bennett 

(«)  2  Plowdaiy  418.  (b)  9  Sim,  503. 

Aa^S 
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V.  Bennett  {a\  De  WiUe  v.  De  WiUe  (6),  Woods  v. 
Woods  (c),  WethereU  v.  Wilson  {d\  Pride  v.  Books  {e\ 
Longmore  v.  Elcum  (g),  Wood  v.  Richardson  (A),  Pro//  ▼. 
C/ittTcA  (0,  Thorpe  v.  Owm  (^),  Ellis  v.  ManceU  (/}, 
JPo/^  V.  Parry  (m),  and  Camden  v.  Benson  (»},  in  which 
there  was  a  bequest  to  Sarah  Hesbeth^  during  her  life,  in 
support  of  herself  and  three  children,  and  it  was  held 
by  Sir  C.  C.  Pepys^  that  the  trust  for  the  daughter's  sup* 
port  ceased  on  her  marriage. 


The  Master  of  the  Rolls. 

This  case  is  open  to  great  doubt,  and  I  cannot,  upon 
the  will,  find  any  clear  or  distinct  principle  upon  which 
to  proceed. 


This  will  disposes  of  nearly  the  whole  of  the 
testator's  property  in  specific  legacies.  The  testfitor 
had  to  provide  for  his  widow,  his  daughter,  and  two 
sons,  and  after  directing  the  payment  of  his  debts,  &c., 
he  proceeds:  —  (His  Lordship  recapitulated  the  be- 
quests.) Conolly  and  the  testator's  widow  proved  the 
will.  There  seems  to  have  been  debts  to  some  amount, 
and  there  were  no  means  of  payment,  except  by  resort- 
ing to  the  specific  legacies,  and  this  bill  was  filed  by  the 
executors  to  have  the  debts  ascertained  and  paid*  The 
case  has  come  on  in  a  very  imperfect  state ;  but  this  is 
quite  clear,  that  the  debts,  and  the  costs  of  the  suit  in- 
stituted for  the  protection  of  the  executors  and  the.  ad* 
ministration  of  the  estate,  must  be  paid  out  of  the  specific 

legacies, 


(a)  \0  Sim.  571. 

lb)  11  Sm.4\. 

(c)  1  Mi/L  4-  Cr,  401. 

id)  1  Keen,  80. 

(e)  S  Beav,  430. 

(g)  2  r.  *  C.  (C.  C.)  365. 

(h)  4  Beav.  1 74. 


(t)  4  Bern.  117  n. 
(k)  9  Hare^  607. 
(/}  3  Beav.  587.  I 
(m)  5  Sim,  158*. 
in)  Before  Sir  C  C.  Pepift^ 
M.  R.  13  August^  1835. 
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legacies^  and  be  thus  borae  by  the  persons  who  are  the 
partakers  of  the  testator's  bounty. 

The  consequence  is,  that  the  specific  legacies  will 
undergo  a  reduction,  and  the  contest  then  arises  upon 
the  reduced  fund,  which  will  remain  after  contribution 
between  the  specific  legatees  towards  the  payment  of 
the  debts  and  costs. 

On  the  principal  question,  I  think,  after  carefully 
reading  the  will,  that  it  was  intended  that  the  mother 
should  take  these  legacies  absolutely,  subject  to  the 
maintenance  of  the  daughter  during  her  minority,  and 
I  think  there  is  something  more,  in  this  case,  than  a  gift 
to  a  mother  *^  in  support  of  herself  and  children,''  be- 
cause here,  the  gift  is  to  the  mother,  for  the  use  of  her- 
self and  her  daughter  in  trust  to  **  see  to  the  mainte- 
nance and  support  of  his  daughter  during  her  minority,'* 
which  words  will  not  be  satisfied  without  giving  some- 
thing more.  It  goes  beyond  the  case  of  Camden  v. 
Benson,  because  of  these  words,  which  follow  after  the 
gift,  namely,  *^  for  the  use  Sec,"  and  it  appears  to  me, 
that  the  daughter  must  be  considered  as  entitled  to  be 
maintained  and  supported  down  to  the  time  of  her  at- 
taining twenty-one,  though  she  married  in  the  mean  time. 

A  proper  sum  must,  therefore,  be  allowed  to  the 
daughter  for  her  maintenance,  from  the  time  of  her 
marriage  to  the  time  of  her  attaining  twenty-one.  If  the 
amount  cannot  be  settled  by  arrangement  (a),  it  must  be 
referred  to  the  Master. 

I  may  observe,  that  in  a  case  cited.  Pride  v.  Fooks  (ft), 
the  question,  as  to  maintenance  and  advancement,  was 

not 
(a)  The  parties  agreed  that  it         {b)  a  Beavtm,  4J0. 
should  be  taken  at  6/.  10«.  per 
annum* 
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not  much  litigated  here,  but  all  parties  were  anxious  for 
their  continuance.  I  do  not,  therefore,  look  on  that  case 
as  a  very  high  authority. 


JprUs.  15. 

On  opening 
the  biddings 
in  the  case  of 
property  held 
for  lives,  the 
Court  im- 
posed the 
condition, 
that  the  party 
opening 
should  be 
bound  by  his 
ofier,  if  no 
better  bidding 
eouid  be  en* 
forced* 


WALOND  V.  WALOND. 

TN  Jufie  1844,  a  parsonage  and  tithes  held  for  two 
lives,  were  sold  for  4700/.,  under  the  decree  in  a 
creditor's  suit.     They  were,  afterwards,  resold  in  No'^ 
vember  1844,  for  5500/. 

Mr.  Mylne  now  moved  to  open  the  biddings,  on  an 
advance  ^of  350/.  He  cited  Cochrane  v.  Cochrane  (a), 
Ijawretice  v.  Halliday  (i),  and  Price  v.  Noiih,  (r) 

Mr.  TwTier  and  Mr.  Chapman^  in  opposition  to  the 
motion.  The  nature  of  the  property  is  very  material ;  it 
is  held  for  lives,  and  if,  in  the  interval,  a  life  should 
drop,  the  value  of  the  property  will  be  greatly  dete- 
riorated. The  case  is  like  that  of  a  colliery,  to  which 
the  rules  which  regulate  the  practice  of  opening  biddings 
do  not  apply.  In  Williams  y.  Aitenborough's{d)  case 
upon  an  offer  to  give  10,000/.  for  a  colliery  sold  for 
8850/.,  a  motion  to  open  the  biddings  was  refused. 

Mr.  Nevinson  for  the  Plaintiff,  did  not  oppose  the 
motion  upon  having  a  security  against  all  loss.     He  said 
that  the  applicant,  if  he  were  outbid  at  the  sale  by  a  ficti- 
tious bidder,  or  by  an  insolvent  person,  would  be  dis- 
charged 


(a)  2  jRttiS.  4-  M.  684. 
(6)  €  Simons,  296, 


(c)  2  r.  4-  Con.  (jffjrcA.)  620, 
id)  Turn.  ^  R,  70. 
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charged)  as  well  as  the  existing  purchaseri  though  it        1845. 
might  never  be  possible  to  compel  such  bidder  to  com-     ^JT"^^'^^ 

plete  his  contract.  o. 

Walond, 

Mr.  Mylne^  in  reply.  Lord  Eldon^  in  Williams  v. 
Attenboroughi  treated  a  colliery  as  a  partnership  trade, 
which  cannot  be  said  of  the  present  case.  If  a  life  were 
to  drop  before  the  re-sale,  the  applicant  itould  be  the 
loser,  for  he  would  be  bound  by  his  offer. 

The  Master  of  the  Roixs.  The  amount  offered 
seems  sufficient,  consistently  with  the  cases,  and  I  should 
have  no  hesitation  in  making  the  order,  if  I  could  be  as- 
sured that  no  loss  would  accrue  to  the  estate.  The 
question  is,  whether  this  has  been  done  in  any  case  in 
which  the  property  was  held  for  lives  only.  The 
tenure  seems  material..  I  will  make  the  order,  if  the 
applicant  will  consent  to  be  bound  by  this  offer,  if  no 
better  bidding  can  be  enforced. 

Mr.  Mylne  said  he  would  consult  his  client. 


Mr.  Mylne^  on  behalf  of  the  applicant,  agreed  to  the      ^P^  l^* 
terms  proposed,  and  the  order  was  made. 


\ 
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March  14. 17.  THE  DUKE  OF  ST.  ALBANS  v,  SKIPWITH. 

It  cannot  be  fTIHE  Plaintiff,  in  this  caase^  was  the  owner  of  the 

decided  &s  &  I 

general  pro-  advowsoa  and  the  patron  of  the  rectory  of  Pick* 

position,  with-  ^^^  ^f  ^i^i^h  the  Defendant  was  the  rector  and  in* 

out  any  ex- 
ception, that  cumbent* 
the  conver- 
sion of  ancient 

meadow  into  To  the  rectory  there  was  belonging  a  glebe  of  some* 

be  treated  as  ^^^^  more  than  twenty  acres,  including  three  closes  of 

waste.  meadow  land  called  the  eight  acre^  the  five  acre,  and 

In  respect  it                     i 

to  waste,  a  the  three  acre  closes. 

parson  or 
vicar  is  not  to 

be  considered  Upon  the  closes  called  eight  acre  and  five  acre  closes, 
lesserfor  there  were  marks  of  the  ploagh ;  bat  the  Defendant,  ex- 
years  or  as  pressing  his  belief,  that  they  had  been  ploughed  up,  and 
umler  a^will  ^'  ^^  tillage  within  the  last  seventy  years,  nevertheless  ad- 
or  settlement,  mitted,  that  he  had  not  been  able  to  find  any  person, 
will  not  ^ho  could  positively  state,  whether  those  two  closes 
restrain  an  yjifexe  or  was  ever  ploughed. 

incucnhent  ^       ° 
from  plough- 

iSed'^lh''  The  Plaintiff  filed  this  bill,^  alleging  that  the  three 
moss  and  closes  Were*  ancient  meadow  or  pasture :-— that  they 
urposeof  ^^^^  always  or  for  many  years  past,  been  exclusively 
ing  it  down  used  as  meadow  land,  and  that  to  convert  them  into 
when  properly  tillage  would  be  detrimental  to  the  value  of  the  rectory, 
^^^Wh'^'h  ^^  ^^'^  ®^  ^  ^^  enjoyment  of  the  rectory  house  as  a  re- 
patron  isinany  sidence,  and  upon  afiidavits,  shewing  that  the  Defendant 
to^an  ?n?unc-  ^^  beginning  to  plough  up  part  of  the  meadow  land, 
tion  to  restrain  obtained  an  ex  parte  injunction  to  prevent  him  from 

the  incumbent  ^  •    . 

from  plough-  domg  SO. 

ing  up  ancient 
meadows, 

qutere.  The  Defendant,  in  his  answer,  stated,  that  the  grass 

on  the  eight  acre,  and  five  acre  closes  was  greatly  inter- 
mixed 


nur 
lay] 
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mixed  with  moss  and  weeds,  and  that  he  was  desirous        1845. 
oF  ploughing  up  those  two  closes  for  the  purpose  of  ff),^  ])^]^g  ^f 
thoroughly  cleansing  and  cultivating  them ;  and  when    St.  Albans 
sufficiently  cleaned  and  prepared  in  due  course  of  hus*     Skipwith. 
bandry,  to  have  the  same  laid  down  again  in  grass  seeds, 
of  such  an  improved  quality  and  nature,  as  the  present 
advanced  state  of  agricultural  science,  in  connexion  with 
experience,  had  shewn  to  be  best  suited  to  the  soil.    He 
also  said,  that  he  had  consulted  very  experienced  agricul- 
turalists upon  the  point,  and  that  it  was  their  opinion  also, 
that  it  would  be  beneficial  to  the  two  closes  to  be  ploughed 
up,  cleaned  and  cultivated,  and  afterwards  laid  down  in 
grass  again,  as  contemplated  by  the  Defendant.    And  he 
stated,  for  himself,  that  if  he  were  permitted  to  carry  his 
intentions  into  effect,  the  condition  and  state  of  the  two 
closes  would  be  greatly  improved ;  and  that  he  believed, 
that  the  permanent  value  of  the  rectory,  in  a  pecuniary 
view,  would  be  greatly  increased,  and  would  not,  as  a 
residence,  be  in  the  least  degree  deteriorated  in  value. 

Upon  this  answer,  the  Defendant  moved  that  the  in«- 
junction  might  be  dissolved. 

Mr.  Kinderdey  and  Mr.  Glasse^  in  support  of  the 
motion  to  dissolve,  argued,  that  a  parson,  having,  for 
some  purposes,  a  fee  simple  vested  in  him,  was  in  a 
different  position  from  a  mere  lessee  or  tenant- for  life, 
and  that  there  was  no  instance  in  which  an  injunction 
like  the  present  had  been  granted.  That  if  a  parson 
could,  in  no  instance,  plough  up  meadow  land,  the 
soil  would,  for  ever,  be  fettered  with  one  species  of 
cultivation,  however  detrimental  to  the  land,  and  to  all 
persons  who  might  afterwards  become  interested  therein. 
In  the  Countess  oi  Rutland! s  Case  (a),  a  prohibition  was 

moved 

(a)  1  LewfUz,  107i 
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ISi^S,        moved  to  prevent  a  parson  digging  new  mines  of  coal 

Jr^ti^*^^  ^   in  his  clebe.  and  from  fellini;  trees.  "  but  the  Court  held, 
The  Duke  of  o        »  o  »  » 

St.  Albans    that  it  lay  not  for  mines,  for  if  so,  no  mines  in  any  glebe 
'      ^'  should  be  now  opened.** 

Again,  that  it  ilid  not  appear  that  these  were  ancient 
meadows,  which  was  the  point  to  be  first  established. 
Goring  v.  Goring  {a) ;  and  that  even  if  they  were,  then 
considering  th^ir  present  worn  out  state,  that  which  was 
intended  to  be  done  would  be  a  benefit,  and  not  a  waste 
to  the  glebe.     They  also  referred  to  Bird  v.  Relplu  (b) 

i  Mr.  Turner  and  Mr.  Amphletti  for  the  Plaintiff.     It 

has  been  settled,  ^'that  the  patron  of  a  living  may 
have  an  injunction  against  the  incumbent  to  stay  waste."* 
Knight  V.  Mosely  {c)  and  the  authorities  establish,  that  to 
plough  up  ancient  meadow  is  waste,  and  therefore  the 
Plaintifi*  is  entitled  to  retain  the  injunction.  The  in- 
cumbent having  but  a  life  interest,  it  is  but  reasonable 
that  the  successors  should  be  protected. 

The  land  has  not  been  in  tillage  for  seventy  years,  it 
therefore  must  be  presumed  that  they  are  ancient  mea- 
dows, unless  the  Defendant  makes  out  the  contrary. 
If  any  doubt  exists,  the  injunction  ought  to  be  continued 
until  the  fact  has  been  determined* 

Mr.  Kindersley^  in  reply. 

The  Master  of  the  Rolls. 

The  matter  seems  trifling  in  the  present  instance,  but 
it  involves  a  question  of  great  importance.  I  will  there- 
fore read  the  papers  before  deciding. 


The 


(4)  5  Swan.  661. 
{b)  4  Bar,  4*   Ad,  836.;    55 
Edw,  1.  f.  2. 


(r)  Ambler,    176.,   Martin  v. 
Coggar,  1  Hog,  120. 
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Tie  Master  of  the  Rolls. 

Upon  the  evidence,  I  am  of  opinion^  that  there  is 
notliing  to  shew,  that  converting  the  two  closes  in  ques- 
tion into  tillage,  would  be,  in  any  way,  detrimental  to 
the  enjoyment  of  the  rectory  house,  as  a  residence ;  but 
the  Plaintiff  contends,  that  the  Defendant  being  unable 
to  shew  that  the  closes  have  been  in  tillage  for  seventy 
years,  it  ought  to  be  presumed,  that  they  are  ancient 
meadow:  —  that  the  Defendant,  as  rector  and  incumbent, 
has  no  right  to  alter  the  character  of  the  land,  or  the 
course  of  cultivation,  for  any  purpose  whatever :  —  that 
it  is  clearly  waste  to  convert  ancient  meadow  into  arable 
land :  —  and  that  this  Court  has  authority,  at  the  in- 
stance of  the  patron,  to  prevent  such  waste  by  the  in* 
cumbent. 


184-5. 


The  Diilce  of 
St.  Albans 

o. 
£kipwitr. 
Marck  J  7. 


There  is  no  doubt,  but  that  the  conversion  of  ancient 
meadow  into  arable  has,  in  very  many  cases,  been  con- 
sidered as  waste,  and  is  always  prim&  facie  considered  as 
waste,  both  in  this  Court  and  at  law;  and  in  the  case  of 
Simmons  v.  Norton  (a),  upon  a  writ  of  waste  brought  by 
a  reversioner  against  a  tenant  for  years,  and  a  plea  of 
the  general  issue,  it  was  held,  that  no  evidence  could  be 
given,  to  shew  that  the  act  was  done  to  meliorate  the 
land. 

Converting  meadow  into  pasture  has  been  held  waste, 
on  the  ground  that  it  alters  the  Qourse  of  husbandry, 
the  nature  and  character  of  the  land,  and  also  that  it 
alters  the  evidence  of  title. 


As  between  lessor  and  lessee^  there  are  covenants  ex« 
pressed  and  implied  respecting  the  course  of  husbandry ; 
and  as  betwe^i  tenant  for  life  and  reversioner  or  re- 
mainderman, 
(fl)  7  Bing.  Ci9. 
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mainderman,  it  is  just  to  take  care  that  the  temporary 
owner  should  transmit  it  unaltered  to  the  successor  who 
is  entitled  so  to  receive  it ;  and  there  are  cases  in  which  it 
has  been  generally  held,  that  the  conversion  of  pasture 
into  arable  land  is  waste. 


But  even  in  the  cose  between  reversioner' and  tenant 
for  yearsi  Chief  Justice  Tindal^  after  stating  two  grounds 
for  considering  the  act  as  waste,  says,  '*  The  law,  there* 
fore,  considers  the  conversion  of  pasture  into  arable  as 
primd  facie  injurious  to  ihe  landlord  on  these  two 
grounds  at  least:"  he  adds,  ^*I  do  not  say  that  that 
which  is  primd  facie  waste  may  not  be  altered  in  its 
character,  if,  under  peculiar  circumstances,  it  should 
appear  to  have  been  done  for  the  melioration  of  the 
land ;  but  if  that  be  so,  it  must  be  expressly  stated  on 
the  record." 


It  cannot,  therefore,  be  decided,  as  a  general  pro- 
position without  any  exception,  that  the  conversion  of 
ancient  meadow  into  pasture  is  to  be  treated  as  waste ; 
and  it  is  to  be  considered  whether  it  ought  to  be  so  in 
the  present  case. 

By  the  law  as  admitted  between  the  lessor  and  lessee, 
or  between  tenant  for  life  and  reversioner,  very  valuable 
improvements  in  agriculture  may  be  prevented,  during 
the  temporary  possession  of  a  tenant,  or  a  succession  oi 
tenants  for  years  or  life.  The  time,  however,  comes, 
when  the  fetters  imposed  by  the  contract  or  relation  be- 
tween the  parties  may  be  released ;  but  if  you  apply  the 
same  law  to  the  case  of  a  parson's  glebe,  the  course  of 
husbandry  and  cultivation  must  remain  the  same  in  all 
time.  What  is  once  arable  or  pasture  must  always 
continue  so;  and  no  rector  or  vicar  must  employ  any 
part  of  hb  glebe  in  any  other  manner  than  he  found  it 

employed, 
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employed,  unless  he  can  prove  that  it  had  been  other- 
ivise  employed  within  some  limited  antecedent  time.  In 
a  close  which  he  cannot  prove  to  have  been  employed 
otherwise  than  as  meadow,  he  is  not  to  plough,  nor  to 
make  an  orchard,  nor  to  plant  a  bed  of  potatoes,  how. 
ever  convenient  and  useful  it  might  be  for  the  parson- 
age that  he  should  do  so.  He  must  do  nothing,  which, 
as  between  landlord  and  lessee  for  years,  the  law  has 
considered  to  be  waste.  No  authority  has  been  cited 
for  so  general  a  proposition,  nor  even  upon  the  par- 
ticular question,  whether  the  Court  ought  to  restrain 
the  particular  act  now  complained  of;  and  the  only  case 
of  which  I  am  aware,  in  which  the  Court  has  interfered 
to  stay  the  conversion  of  glebe  meadow  into  pasture,  is 
the  case  of  Hoskins  v.  Featherstone  (a),  where  the  bill 
was  filed,  not  against  the  incumbent,  but  against  the 
widow  of  an  incumbent,  who  was  doing  the  acts  com- 
plained of  during  a  vacancy. 


1845. 

The  Duke  of 
St.  Albans 

v. 
Skipwith. 


Lord  Coke  {b)  says,  that  ''  a  parson  or  vicar,  for  the 
benefit  of  the  church  and  his  successor,  is,  in  some  cases, 
esteemed  in  law  to  have  a  fee  simple  qualified ;  but  to 
do  anything  to  the  prejudice  of  his  successor,  in  many 
cases,  the  law  adjudgeth  him  to  have,  in  effect,  but  an 
estate  for  life;"  and  if,  on  the  one  hand,  it  be  clear,  that 
the  parson  or  vicar  is  not  entitled  to  use  his  glebe  as  an 
absolute  owner  may  do,  and  that  this  Court  will,  at  the 
instance  of  the  patron,  restrain  him  from  doing  various 
acts  of  waste  or  destruction,  yet  it  seems,  on  the  other 
hand,  to  be  equally  clear,  that  he  is  not  to  be  considered 
merely  as  lessee  for  years,  or  as  tenant  for  life  under  a 
will  or  settlement. 


And 


(o)  S  Bro%  C.  C.  552. 


{h)  Co,LUi.34Ua. 


860 


CASES  IN  CHANCERY. 


1845. 


The  Duke  of 
8t.  Albans 

v. 
Skip^titb. 


And  considering  bis  position,  the  question  is»  whether 
the  act  of  ploughing  up  meadow  infested  with  moss  and 
weedS)  for  the  purpose  of  laying  it  down  again  in  grass 
when  properly  cleansed,  is  an  act  which,  in  such  a  case 
as  this,  the  Court  will  restrain  as  waste?  Finding  no 
authority  upon  the  subject,  thinking  that  the  cases  be- 
tween landlord  and  tenant  or  between  tenant  for  life 
and  reversioner  do  not  apply,  and  thinking  that  a  law 
to  prevent  the  amelioration  of  glebe  lands,  by  such 
means,  would  probably  be  very  injurious  to  the  persons 
who  are,  successively,  from  time  to  time,  to  enjoy  the 
possession  of  such  lands,  it  appears  to  me  that  this  in- 
junction ought  to  be  dissolved. 


Note.  —  See  also  the  following  authorities:  —  (1740)  Bradly  r. 
Slratchy^  JSam,  C.  C,  399.,  S  Ath.  S16. ;  (1797)  Jeffenon  v.  BUkitp  <f 
Durham^  1  Bot,  4r  P.  105.;  (1817)  IVitker  Y.Dean^c.  WincheOer^ 
3  Mer,  421. ;  (1819)  June.  Herring  v.  Dean  (/  St.  Faulty  3  Swaml, 
492.,  and  1  Wii.  C.  C.  10.;  (1825)  Morris  y.  Morris^  I  Hog.  238. 
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SCALE  w.  FOTHERGILL.  Apra  le. 

^I^HIS  was  a  case  of  partnership,  and  the  parties,  Accoants 

■*■  being  all  competent  to  consent,  agreed  that  it  should  to  be  token^y 

be  dissolved  from  a  specified  time,  and  tliat  the  accounts  t/>e  MasuT, 

should  be  referred  to  the  Master  upon  special  terms  consent,  given 

agreed   upon   between   them.      It  was  further  asked,  to  the  parties 
o  t  ^  ^  .  .  to  submit  to 

that  the  decree  might  contain  the  following  provision :  arbitration  any 

"Liberty  to  the  parties  to  refer  the  question  of  accounts  J^^y^"  ju 

or  prices,  or  any  part  thereof  to  arbitration,  and  the  court  also 

award  or  awards  to  be  adopted  by  the  Master,  and  fheVaftef^to 

included  in  his  report  or  reports  as  an  item  or  items  in  ««*opt  '^c  con- 

...  *  elusions,  but 

the  said  accounts.  would  not, 

even  by  con- 
sent, make  it 

A  question  arose  whether  the  Court  would  authorize  compulsory, 
this  clause  in  the  decree. 


Mr.  Tuitier  and  Mr.  James  for  the  Plaintifis< 
Mr.  Kinderdey  for  the  Defendants. 

The  Master  of  the  Rolls. 

All  I  can  do  is,  to  give  directions  that  the  Master  be. 
at  liberty  to  adopt  the  conclusions  of  the  arbitrators.     I 
can  go  no  further. 


Vol.  VIIL  B  b 
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Jlioy  S. 


ATTORNEY-GENERAL  v.  GELL. 


An  affidavit 
cannot  be  re- 
ceived on 
further  -direc" 
lions;  ther&- 
fore,  where  a 
Plaintiff,  on 
further  direc- 
tions, pro- 
duced an 
affidavit  that 
certain  de- 
fendants, 
having  no 
further  inter- 
est in  the 
matters,  had 
signed  a  con- 
sent, waiving 
service  on 
them  of  any 
subsequent 
proceedings, 
and  asked 
that  the 
decree  might 
be  drawn  up, 
without  an 
affidavit  of 
service  on 
them,  the 
Court  rejected 
such  affidavit. 


npHIS  inrormation  came  on  for  further  directions. 
'^  Two  of  the  Defendants,  Bobert  MiUward  and 
Francis  MiUxoardj  the  execntora  of  a  deceased  trustee, 
had  signed  a  document,  stating,  that  having  no  further 
interest  in  the  matters  in  question  in  the  cause,  and  their 
costs  having  been  paid,  they  consented  to  waive  the 
necessity  of  serving  them  with  any  future  order  or  pro- 
ceeding whatever  in  the  cause. 

This  document  being  verified  by  afRdavit, 

Mr.  Blunt  asks  that  the  decree  on  further  direction 
might  be  drawn  up  by  the  Registrar  without  the  intro- 
duction of  an  affidavit  of  service,  on  these  two  De- 
fendants, of  the  order  to  set  down  the  cause. 

J7ie  Ma8T£R  of  the  Rolls. 

I  cannot  receive  this  affidavit  on  further  directions, 
unless  a  petition  is  presented  to  come  on  at  the  same 
time.     That  is  the  settled  practice. 
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WAINMAN  V.  BOWKER.  -»%  e. 

Tl  Y  the  decree  in  I8289  the  Defendant  Samuel  Barker  A  party  was 
"^^  was  directed  to  pay  certain  monies  into  Court,  and  j^^cen^ 
Also  the  costs  of  himself  and  of  the  several  other  parties,  costs,  aod 
and  it  was  declared,  that  he  would  ^^  be  entitled  to  be  payments,  but 

indemnified'*  out  of  certain  specified  sums  in  Court,  was  declared 
-  '^  .  .  J  to  be  entitled 

which  were  subject  to  the  payment  of  annuities,  and  tobeiudem- 

liberty  was  given  to  apply.     He  paid  the  same  accord-  ^^^  in  court 

ingly  in  1828  to  the  amount  exceeding  4000^  Held  that  be 

was  entitled 
to  interest  at 

This  was  a  petition  for  repayment  to  him  of  the  four  per  cent, 
amount  so  paid  out  of  the  indemnity  fund,  which  had  paid  for  cosu 
become  released  by  the  death  of  the  annuitant.  It  asked  ^'  otherwise 
for  interest  at  4  per  cent  on  the  several  payments. 

Mr.  Tiirner  and  Mr.  J7.  ST.  Canirien,  in  support  of  the 
petition,  submitted  that,  as  the  decree  had  declared  that 
Barker  should  be  indemnified,  it  was  the  intention  that 
he  should  be  fully  indemnified,  which  could  not  be, 
unless  he  had  interest  on  his  payments.  They  cited 
Executors  of  Fergus  v.  Gore*  {a) 

Mr.  Tinneyf  conirh.  The  petitioner  is  not  entitled  to 
interest,  especially  on  the  costs. 

The  Master  of  the  Rolls. 

Barker  being  entitled  to  be  indemnified,  is  entitled 
to  interest  on  every  sum  he  has  paid,  and  to  the  costs 
of  the  application. 

(a)  iSe.^Lef.  107, 
Bb  2 
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April  34. 
May  23m 

Any  proceed- 
ings, nowever 
inadvertently 
had,  upon  a 
decree  or 
order  not  en* 
tered  in  the 
registrar's 
book,  are  irre- 
gular and 
voidable. 

An  attach* 
nent  set  aside, 
on  the  ground 
that  the  order 
on  which  it 
was  founded 
had  not  been 
entered, 
through  the 
mistake  of  the 
officer,  and  not 
through  any 
neglect  of  the 
party. 

An  ordei^ 
passed  in 
May  1837, 
was,  without 
order,  entered 
in  April  1845, 
held  irregular. 


TOLSON  V.  JERVIS. 

TN  this  case,  a  demarrer  was  allowed  to  the  bill  oa 
-'-  the  Slst  of  Afoy  18S7,  and  the  Plaintiff  was  ordered 
to  pay  the  costs* 

The  Plaintiff  having  disobeyed  the  order  to  pay 
costs,  an  attachment  was  sued  out  against  him,  whichf 
on  the  24th  of  June  IBS?,  was  lodged  as  a  detainer 
against  him,  in  the  custody  in  which  he  then  was,  and 
still  is  confined  for  other  causes. 

It  appeared,  that  the  Defendant  carried  the  original 
order,  duly  passed,  to  the  entering  clerk,  paid  the  fee 
for  entering,  and  procured  the  order  itself.  He  then 
left  a  copy  of  the  order  (which  was  an  order  of  one 
side),  for  the  entry,  or  to  be  entered,  and  the  oflScer 
marked  the  order  itself  *^  entered,"  and  stamped  it 
with  the  ofiBce  seal,  and  entered  the  fee  paid  for  enter- 
ing in  the  cash  book. 

This,  It  was  stated,  had  been  an  usual  course  of  pro^ 
ceeding,  and  that  in  cases  of  orders  of  one  side,  the  entry 
was  usually  made  in  the  book  from  the  copy  of  the 
order  so  left.  But,  in  this  case,  the  copy  left  for  entry 
was  accidentally  lost,  and  the  order,  or  the  copy  of  it, 
was  never,  in  fact,  entered  till  the  8th  of  April  1845,  as 
after  mentioned. 


Some  time  before  the  7th  of  April  1845,  the  Plain- 
tiff discovered,  that  the  order  on  which  the  attachment 
was  issued  had  not  been  entered,  and  he  then  gave  notice 

of 
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of  a  motion  to  discharge  the  attachment  which  had  been  1845. 
lodged  against  him.  On  enquiry  at  the  office,  it  was  as-  TT*^"^ 
certained,  that  no  entry  of  the  order  had,  at  that  time,  v. 

been  made;  but  on  the  8th  of  April  1845,  the  original 
order,  marked  **  entered  **  and  also  marked  with  the 
initials  of  the  proper  officer  and  stamped  with  the  offi- 
cial seal,  having  been  produced,  an  entry  of  the  order 
was  then  made,  and  in  consequence  thereof^  a  notice  of 
motion,  extending  the  former  notice  to  a  dbcharge  of 
the  entry,  was  given* 

Mr.  Hetheringtorif  in  support  of  the  motion.  Every 
decree  or  order  must  be  entered  before  it  is  acted  upon. 
The  attachment  is  therefore  irregular,  having  no  legal 
foundation. 

As  to  the  entry  of  the  8th  of  April,  it  is  irregular,  no 
order  for  entering  nunc  pro  tunc  having  been  obtained. 
It  may  therefore  be  treated  as  a  nullity. 

Mr.  PrioTf  contrd.  The  Defendant  has  complied 
with  every  thing  incumbent  on  him  to  perform,  and  if 
there  has  been  any  omission,  it  has  been  accidental  on 
the  part  of  an  officer  of  the  Court,  for  whom  the  De- 
fendant is  not  responsible.  Where  the  order  is  what 
is  called  a  one  side  order,  it  is  the  practice  to  leave  a 
copy,  which  becomes  the  record  until  the  other  entry 
has  been  made.  The  entry  is  made  for  the  purposes  of 
the  Court,  but  the  order  is  binding  from  the  moment  it 
is  pronounced. 

TTie  Master  of  the  Rolls. 

I  will  enquire  into  the  practice.  The  Plaintiff's  pro- 
|)osition  is  this,  that  no  order  ought  to  be  acted  on  until 
it  has  been  duly  entered  in  the  Registrar's  book ;  that 

Bb  S  though 


566 


1845. 


TOLBON 

Jurn. 


CASES  IN  CHANCERY. 

though  this  order  was  not  so  entered,  yet  it  was  acted 
on  by  issuing  an  attachment,  and  that  therefore  it 
ought  to  be  discharged. 

He  has  no  doubt  a  right  to  avail  himself  of  auy  error 
or  of  the  most  technical  objection,  although  it  is  clear 
that  no  person  has  been  misled. 


MajfSS,  The  Master  of  the  Rolls,  after  observing  on  the 

facts,  and  stating  that  it  clearly  appeared,  that  the  De- 
fendant did  all  that  it  was  incumbent  upon  him  to  do 
in  this  matter,  said. 

There  was  no  authority  whatever  to  make  the  entry 
on  the  8th  of  Aprilf  and  I  am  of  opinion  that  for  the 
purposes  of  this  application,  the  order  must  be  deemed 
not  to  have  been  entered  at  all. 


It  has  always  been  required,  that  the  orders  of  the 
Court  should  be  duly  entered  in  the  Registrar's  book, 
and  the  orders  of  the  21st  of  December  1833  (a)  ex- 
pressly direct,  that  all  decrees  and  orders  shall  be 
entered  within  one  week  after  the  same  shall  be  left  for 
entry,  and  that  all  such  entries  shall  be  examined  by 
one  of  the  clerks  of  entries,  and  be  marked  with  his 
initials,  to  denote  such  examination.  It  appears  to 
me,  that  any  proceedings,  however  inadvertently  had 
upon  a  decree  or  order  not  entered,  are  irregular  and 
voidable,  (b) 


(a)  Ord.  Can.  57. 


The 

{b)  Sec  Ilimk,  432,  om  to  Decrees* 


See  Difim  v.  Wood^  3  Bam  4>  C,  p«  45l« 
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The  detuner  of  the  Plaintiff  under  the  attachment        1845* 
which  has  been  issued,  the  attachment  itself,  and  the 
entry  of  the  order,  made  on  the  8th  of  Aprils  must  be 
discharged. 

As  the  Defendant  who  obtained  the  order  has  been 
guilty  of  no  default  whatever,  but  has  proceeded  with 
perfect  regularity,  and  fully  performed  his  own  part  of 
the  duty  required,  I  cannot  charge  him  with  any  costs; 
and  as  costs  are  not  demanded  against  any  other  per«- 
son,  I  can  make  no  order  as  to  costs  on  the  present 
application. 

♦ 

I  feel  very  great  regret  for  the  irregularity  which  has 
occurred;  but  it  is  some  satisfaction  to  be  informed, 
that,  practically,  the  Plaintiff  has  not  suffered  much,  if 
any,  damage  from  it.  None  has  been  alleged  before 
me,  and  the  costs,  for  which  the  attachment  was  issued 
against  him,  were  due  from  him  under  a  real  order, 
still  in  force,  though  not  duly  entered ;  and  although  the 
detainer  was  lodged,  and  he  might  have  been  held  in 
custody  for  that  alone,  he  was  previously  and  still  re« 
mains  in  custody  for  other  causes. 

Discharge  the  attachment* 


Bb  4 
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Mat,  2. 5.  Sfl,  MATSON  p.  SWIFT. 


Af  to  the  right     TfOHN SWIFT^  being  indebted  on  mortgages,  bonds, 
to  probate^"  *"^  Otherwise  to  several  persons,  executed  an  in- 

duty  on  realty  denture,  dated  the  14th  day  or  November  18S6,  and 

of  a  deceased  ,       ,  .     ,  .  •  •  • 

party  im-  thereby  conveyed  the  estates  subject  to  the  mortgages, 

pressed,  in  toffether  with  some  other  estates,  to  William  James  and 

eouitv  with  ^ 

the  character  Robert  Hinde  in  fee,  in  trust,  when  they  in  their  discre- 

j^^ofi^'  tion  fhould  think  proper  and  without  the  consent  or 

yeyed  fee  concurrence  of  Smfl^  by  mortgage,  sale,  lease,  or  other 

upon^rust  by  disposition  of  the  estates,  to  raise  such  money  as  they 

sale  &c.  to  should  think  necessary,  and  stand  possessed  thereof, 
pay  certain  •'  .  i     i  i 

debts,  and  the  on  trust  thereout  to  pay  certam  costs,  and  then  the 

!r"^"lf*h*  mortgoge,  bond,  and  other  debts  therein   mentioned, 

executors,  and  after  and  subject  to  the  answering  of  such  trusts^ 

and  as8^^8^"'  "  O"^  ^^^^^  ^  V^Y  ^^  residue  or  surplus,  if  any,  of  the 

without  any  ^mst  money  so  to  be  raised,  unto  Svci/i^  his  executors^ 

in  fhvour  of  administrators^  and  assigns^  and  that  without  any  claim 

his  heirs  or  ^^  equity  thereon^  by  or  in  favour  of  the  heir  or  real  re" 

sentatives,  presentatives  of  5wf/?,  whether  the  same,  notwithstand- 

lir*The''ertafj  ^"8  ^^^^  ^^^  ^^^  ^^^^^  ^^'^  ®^  »"y  P*^"*^  thereof  should 

might  remain  or  might  remain  unconverted  at  the  time  of  his  de- 
unconverted  „ 

at  the  time  of  cease. 
his  death. 
The  estate 

was  sold  after       On  the  28rd  ot  January  1887,  Swi/i  died,  before  any 

his  death.  p^fj  ^f  ^^^  ^^^  ^gj  been  sold.     He  left  a  will,  of 

Held  that  "o  ^  .  .  ' 

part  of  the  which  he  appointed  his  wifif  an  executrix,  and  she  alone 

E^o  Jr"  P^^^^^  ^^®  ^'"-     '^^'^^  suit  w  a  instited  in  July  1837. 
bate  duty. 

Operation 
of  a  probate  in  In 

evidencing  the 

will  and  authenticating  the  title  of  the  executor  to  property  not  comprised  within 
the  grant  of  administration. 
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In  September  1889,  the  trustees  sold  part  oF  the  estate        1845. 
conveyed  to  them  by  the  deed,  and  they  soon  after* 
wards  contracted  to  sell  the  remainder.    Their  contract 
for  that  purpose  had  since  been  carried  into  execution, 
under  the  direction  of  this  Court 

After  deducting  from  the  purchase-money,  the  costs 
of  executing  the  trusts,  and  the  amount  of  the  debts, 
the  payment  of  which  was  secured  by  the  deed,  there 
remained  a  surplus  or  residue  of  10,882/.  Is.  8^.,  and 
thei^  was  in  court  a  sum  of  1757/.  105.  Id.  undis- 
tributed. 

The  purchase-money  had  been,  in  the  administration 
of  the  estate,  treated  as  the  personalty  of  Swifi. 

Under  these  circumstances,  the  Commissioners  of 
Her  Majesty's  board  of  stamps  claimed  to  be  entitled 
to  probate  duty  in  respect  of  the  10,882/.  Is,  Sd,^  and 
they  desired  payment  of  the  amount  of  such  probate 
duty  out  of  the  1757/.  10^.  7d,  now  in  court. 

This  petition  was  presented  by  the  Plaintiffs,  and 
they  prayed,  that  if  the  Court  should  be  of  opinion  that 
the  probate  duty  was  payable  in  respect  of  the  sum  of 
10,882/.  Is.  Sd.y  the  amount  thereof  might  be  ascer- 
tained and  paid. 

Mr.  Purvis  and  Mr.  Glasse^  for  the  petitioners,  and 

Mr.  Kindersley  and  Mr.  G.  Turner^  for  parties  in  the 
same  interest,  argued  to  the  effect  following:  —  The 
doctrine  of  equitable  conversion,  peculiar  to  this  Court, 
operates  merely  to  settle  the  devolution  of  and  the  rights 
to  property,  as  between  the  real  and  personal  representa- 
tives of  a  party,  but  it  has  no  application  to  the  fiscal 

demands 
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demands  of  the  Crown.  The  right  to  probate  duty  de- 
pends on  the  actual  situation  of  the  property  at  the 
death  of  the  testator.  If  it  be  then  personal  estate,  it  is 
liable  to  the  duty,  but  if  actual  real  estate,  it  is  exempt. 
Here  there  was  no  conversion  in  the  lifetime  of  the  tes- 
tator ;  and  at  his  death,  it  was  de  facto  land.  In  Wright 
V.  Bose(a),  a  mortgage  was  made  with  a  power  of 
sale,  and  the  surplus  was  limited  to  the  executors  and 
administrators.  It  was  held,  that  if  the  sale  had  taken 
place  in  the  lifetime  of  the  mortgagor,  the  surplus  would 
be  personal  estate ;  but  if  after  his  death,  it  would  be 
real  estate. 


Here  the  testator  in  his  lifetime  and  his  next  of  kin 
after  his  death  might  have  paid  off  the  specific  charges, 
and  have  insi^ed  on  a  reponveyance,  as  against  the 
trustees  or  the  executors  or  administrators.  If  that  be 
so,  would  the  Crown  have  had  any  equity  to  interpose 
and  insist,  adversely,  on  a  sale,  for  the  purpose  of 
making  the  freehold  estate  liable  to  probate  duty  ? 
Could  any  public  right  flow  to  the  Crown  from  a  private 
arrangement  between  individuals  to  which  it  was  a 
stranger  ?  Certainly  not :  the  right  of  the  Crown  is  a 
legal  right,  and  no  such  thing  exists  as  a  mere  equity 
in  respect  of  fiscal  matters.  In  Du  Hourmelin  v.  SheU 
don  (&},  it  was  attempted,  on  the  authority  of  Fotwdrin 
V.  GoriDdey  {c\  to  support  an  equity  in  the  Crown  on  the 
produce  of  real  estate  vested  in  trustees  for  sale,  and  in 
which  aliens  were  interested,  but  it  failed. 


Take  the  converse  case,  and  suppose  a  man  were  to 
vest  his  personal  estate  in  trustees,  and  declare  that  it 

should 


(a)  2  Sim.  4*  Si.  525. 
{b)  1  BeavoHf  79,  and  4  M^, 
4-  Cr.  525. 


(c)  5  Mtfl.  4*  CV.  38J. 
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should  to  all  intents  and  purposes  be  considered  free- 
bold;  woald  it,  by  such  a  declaration,  upon  bis  death,  be 
relieved  from  the  liability  of  paying  probate  duty  ?  Again, 
if  the  right  now  contended  for  were  to  prevail,  and  a 
contract  were  entered  into  for  the  sale  of  freeholds, 
which  was  incomplete  at  the  deaths  of  the  vendor  and 
purchaser,  the  Crown  would  be  entitled  to  double  duty, 
first,  on  the  purchase«money  in  the  hands  of  the  execu- 
tors of  the  purchasers,  and  secondly,  on  the  principle  of 
constructive  conversion,  upon  the  same  amount  in  the 
hands  of  the  executors  of  the  vendor.  Again,  in  the 
cases  of  partnerships,  freeholds  used  for  the  purposes  of 
the  partnership  are  considered  as  personalty;  and  by 
this  new  doctrine,  all  such  real  estates  of  partnerships 
will  be  drawn  into  a  liability  to  probate  duty.  Such  a 
claim  is  at  present  under  discussion  in  another  branch 
of  the  Court     Custance  v.  Bradshaw.  {a) 


1845. 


Secondly.  By  the  act  (6),  probate  duty  is  chargeable 
only  on  the  **  estate  and  effects,  for  or  in  respect  of  which 
such  probate,"  &c.  **  shall  be  granted."  It  has  been 
held  that  personal  estate  in  America  belonging  to  a  tes- 
tator domiciled  in  England  is  not  liable  to  probate  duty, 
it  not  being  within  the  jurisdiction  of  the  ordinary  at 
the  death.  Attorney-General  v.  Hope,  (c)  "  So  where, 
under  the  will  of  a  testator,  his  daughter  had  power  to 
appoint  property  by  her  will,  it  was  held,  that  probate 
duty  was  not  payable  in  respect  of  her  wilL  Piatt  v. 
Booth,  (d)  The  question  then  is,  did  this  fund  consti* 
tute  bona  notabilia  at  the  testator's  death,  was  it  within 
the  jurisdiction  of  the  ordinary,  and  could  the  bishop, 
under  the  ancient  jurisdiction,  have  recovered  and  dis- 
tributed 


(a)  4  Hare^  315. 

{b)  SS  G.  3,  c.  184.  schedule. 

(c)  8  Bli.  44. 


(d)  5  £MrMff,857.,and  100. 
4"  Fin.  257^ 
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tributed  it  in  pios  usus  ?  (a)     It  is  plain  that  he  conld 
not,  and  that  these  were  mere  equitable  assets,  which 
neither  the  ordinary  nor  the  administrator  could  have 
recovered  at  law,  C3atf  v.  JVittis  (6),  and  which  could  not 
have  been  administered  in  the   Ecclesiastical   CourL 
Barker  v.  May"  (c)    It  will  be  said,  that  the  parties  can 
only  take  by  means  of  the  probate.     That  is  not  so :  they 
take  under  the  limitations  in  the  deed,  and  not  by  virtue  of 
the  probate.     The  office  of  the  probate,  in  this  respect,  is 
not  to  grant  the  property,  but  to  identify  the  character 
of  the  executors  or  administrators.    In  the  case  oi  legacy 
duty  the  case  of  freeholds  directed  to  be  converted  is 
specifically  provided  for :  the  case  being  omitted  as  to 
probate  duty,  it  must  therefore  be  concluded,  that  it 
was  not  intended  to  charge  it  in  such  a  case. 


They  also  cited  Oxendon  v.  lA*  Compton  (<Q,  AUomey 
General  v.  Mangles  (e,  Attoimeif'General  v.  Jackson,  [g) 


Mr.  Twiss  and  Mr.  Maule,  for  the  Crown,  admitted^ 
that  the  Crown  could  not  claim  probate  duty,  if  the 
conversion  took  place  under  a  will,  and  that  the  only 
case  in  which  it  could  claim  it  was,  where  the  conversion 
was  under  some  deed  executed  in  the  deceased's  life* 
time.  They  argued  as  follows :  —  In  the  present  case 
the  property  is  converted  *'  out  and  out "  for  all  pur* 
poses ;  it  has  contracted  all  the  incidents  and  attributes 
of  personal  estate,  and,  amongst  them,  the  liability  to 
probate  duty.  In  Biggs  v.  Andrews  (A)  freeholds  were 
conveyed  to  trustees  to  sell  and  pay  debts,  and  hold  the 
surplus  in  trust  for  the  settler,  his  executors^  &&,  and  it 
was  held,  that  <^  there  was  a  conversion  of  his  real  estates 

Olit 
{a)  1  Wmi.  Off  Exort.  p.  257.  (e)  5  Mee,  4*  W.  120. 

(6)  1  J?.  4-  Cr.  364.  {g)  S  BlilS. 

(c)  9  Bam.  4-  Cr.  489.  (&)  5  Sim.  424. 

(d)  2  Ves.  Jan.  69. 
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oid  and  out  into  personalty."  A  similar  doctrine  was 
laid  down  in  Van  ▼•  Bamett  {a)  and  also  in  Siead 
V.  Newdigate  (&),  where  it  is  said  of  freeholds  so 
situated,  that  ^  the  character  of  personalty  is  definitely 
impressed  on  "  it.  IF  the  next  of  kin  are  entitled,  as 
against  the  heir,  because  it  is  personalty,  why  should  not 
the  Crown,  for  the  same  reason,  be  entitled  to  the  duty 
payable  on  property  of  that  nature.  Here  the  property 
is  recoverable  by  the  executors,  and  must  pass  through 
their  hands  as  part  of  the  assets,  and  be  liable  to  the 
testator's  debts,  why,  then,  should  it  be  released  from 
the  charge  of  duty  ? 


It  is  said  that  the  parties  might,  by  paying  off  the 
charges,  prevent  an  actual  conversion.  True ;  but  that 
option,  exercised  by  the  party  entitled,  would  not  inter- 
cept the  right  of  the  Crown  to  its  duty ;  Attorney^ 
General  v.  Hol/brd*  {c)  As  to  this  property  being 
equitable  assets,  so  is  the  equitable  right  to  a  bond  debt, 
or  to  a  mortgage  absolute,  or  to  a  share  in  a  partner- 
ship which  can  only  be  recovered  through  this  Court; 
yet  all  these  are  liable  to  probate  duty. 


As  to  the  case  of  vendor  and  purchaser,  though  the 
purchaser  might  be  charged  in  the  first  instance  on 
the  amount  of  purchase-money,  it  would  be  returned, 
by  means  of  treating  the  amount  of  the  purchase-money 
as  a  debt  due  to  the  vendor,  in  the  executor's  account. 
They  also  cited  Bacon's  Air.  {Executors  and  Adminis^ 
trators)f  E.  3.     . 


Mr*  PwviSf  in  reply,  (d) 

(a)  19  Vet.  109. 

(b)  9  Mer.  p.  581. 

(c)  1  Price^  499. 

(d)  An  unreported  case  of  the 
AUarnejf'Oeneral  v.  M<uterman, 


The 

in  the  Eichequer,  16th  Moy 
1855,  was  cited  during  the  argu- 
ment, which,  upon  the  decree, 
appeared  to  be  precisely  in  point 
and  in  ikvour  of  the  claim  of  the 
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The  Masteh  of  the  Rolls. 

At  the  hearing  of  this  petition,  it  was  contended  by 
the  Petitioners  and  other  parties  interested  in  the  estate* 
that  probate  duty  is  not  payable,  and  all  parties  have 
requested  me  to  make  an  order,  or  to  state  my  opinion 
on  the  subject. 

For  the  Crown,  it  was  argued,  that  by  the  operation 
of  the  deed  of  November  1836,  and  according  to  the 
established  doctrine  of  courts  of  equity,  the  real  estates 
of  John  Swift  which  were  conveyed  by  the  deed,  were 
converted  out  and  out  into  personal  estate,  and  ought 
to  be  so  treated  for  all  purposes.  If,  it  was  said,  you 
give  to  real  estates  the  attributes  of  personalty  for  some 
purposes,  there  can  be  no  sufficient  reason  for  not 
making  it  subject  to  all  the  incidents  of  persftial  estate, 
and,  amongst  other  incidents,  to  the  liability  to  probate 
duty. 


A  conveyance  by  the  owner  of  real  estate,  on  trust 
to  sell  it  for  a  particular  purpose,  as  the  payment  of 
debts,  with  a  direction  to  pay  any  surplus  of  the  pur- 
chase-money to  the  owner,  his  executors,  administrators, 
and  assigns,  may  have,  and  often  has,  the  effect  of  in- 
ducing this  Court  to  apply  to  ^he  property,  in  whatever 
state  it  may  be  found,  the  rules  of  distribution  which 
are  commonly  applicable  to  personal  estate  only. 

In  the  cases  where  this  is  done,  the  owner  is,  in 
figurative  language,  said  to  have  impressed  upon  his 

real 


Crown;  but  on  enquiry, it  turned 
out,  that  the  point  had  never 
been  argued,  and  that  the  parties 
had  submitted  to  pay  probate 
duty  in  order  to  avoid  a  point 
of  much  greater  importance  to 


them,  similar  to  that  in  Du 
HourmeUn  v.  Sheldon,  and  nthich 
case  had  not,  at  that  time,  been 
decided.  All  parties  thereupon 
admitted  that  the  case  Was  of  no 
authority. 
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real  estate  the  character  of  personalty,  or  to  have  con- 
vertedi  out  and  out,  the  realty  into  personalty. 

This  language  is  used,  and  the  Court  has  occasion  to 
apply  the  rules  of  distribution  in  the  manner  I  have  no- 
ticed, only  in  cases  where  there  has  been  no  actual 
conversion  by  the  owner ;  and  it  is  important  to  observe, 
that  such  application  of  those  rules  of  distribution  is 
effected  only  by  executing  trusts,  express  or  implied, 
which  the  Court  enforces  against  all  persons  having  any 
legal  estate  interfering  with  the  apparent  intentions  of 
'  the  owner  of  the  property,  or  opposed  to  the  rights 
which  he  meant  to  confer.     What  is  meant  is,  that  for 
the  purposes  plainly  contemplated  by  the  owner,  or 
necessary  for  the  accomplishment  of  his  apparent  in« 
tention,  and  to  give  effect  to  the  rights  he,  expressly  or 
by  implication,  meant  to  confer,  the  Court  will  declare  or 
impute  trusts,  and,  under  the  execution  of  such  trusts, 
will  distribute  the  property  as  if  it  were  personalty. 

After  such  a  conveyance,  (even  if  we  assume  that 
obligatory  claims  to  portions  of  the  intended  purchase- 
money  have  been  created,)  an  equity  in  the  land  remains 
with  the  owner,  and  after  satisfying  the  pecuniary  claims, 
which  he  has  rendered  obligatory,  either  by  other  means 
or  out  of  the  land  itself,%e  may  require  the  trustees  to 
re-convey  to  him,  either  the  whole  estate  or  any  surplus 
of  it ;  and  even  without  conveyance,  he  may,  by  declar- 
ations which  have  been  called  **  slight,"  take  from  the 
property  that  personal  character  which  was  said  to  have 
been  impressed  upon  it,  and  establish  his  right  to  it  in 
its  actually  existing  character  of  land  or  real  estate. 

If  he  does  not  at  all  intervene,  and  no  sale  is  made  in 
his  lifetime,  then,  at  the  time  of  his  death,  this  Court  has 
jurbdiction  to  give  eflRsct  to  his  apparent  intention,  and 

will, 


1845. 


376  CASES  IN  CHANCERY. 

1845.        will,  for  that  purpose,  consider  the  person  in  whom  the 
^JTV"^^    legal  estate  is  vested  (whether  trustee  created  by  the 
V.   '       deed  or  heir  entitled  by  descent),  as  a  trustee  for  that 
SvTiFT.       purpose,  but  not  for  any  other  purpose :  so  that  if  there 
be  not,  by  the  deed,  by  devise,  or  otherwise,  an  apparent 
intent  to  take  the  surplus  from  the  heir,  the  heir  will,  in 
equity,  be  held  entitled  to  the  surplus,  though  it  may 
have  been  actually  converted  into  money  by  the  trustees, 
in  making  sales  pursuant  to  the  trusts,  and  for  the  pur- 
pose of  answering  the  intention  really  appearing. 

The  cases,  in  which  the  actual  conversion  into  money 
under  a  deed  does  not  deprive  the  heir  of  his  title  by 
descent,  shew  the  great  difference  between  an  actual 
conversion,  and  that  which  has  been  in  equity  called  a 
conversion  out  and  out.  That  expression  is  stricdy  i^ 
plicable  to  a  conversion  which  the  Court  has  jurisdiction 
to  make  and  will  make,  only  by  enforcing  equities  and 
executing  trusts,  which  it  declares  or  imputes,  for  the 
purpose  of  carrying  into  effect  the  intentions  expressed 
or  implied  of  the  owner  of  the  land.  In  the  cases  sup- 
posed, the  real  estate  is  not,  in  fact,  altered,  at  the  time 
of  the  owner's  death,  and  equity  considers  not  what 
might  have  been  done,  but  what  ought  to  be  done,  and 
will  declare  or  act  upon  the  trusts  which  are  required 
for  the  purpose  of  making  the  Actual  conversion,  at  the 
instance  only  of  those  who  shew  themselves  entitled  to 
the  benefit  of  such  trusts.  And  we  may  reasonably  ask 
the  question,  whether,  after  a  conveyance  of  land  in  trust 
to  sell,  or  after  valid  contracts  for  the  sale  of  land  and 
the  death  of  the  legal  owner,  the  Crown  can  be  entitled, 
for  its  own  purposes  only,  to  enforce  the  equities  be- 
tween the  parties  ?  If  the  parties  should  release  each 
other,  could  the  Crown,  for  purposes  merely  fiscal,  not 
in  the  contemplation  of  any  party,  and  not  required  to 
fulfil  the  intention  of  any  party,   be  entitled  to  the 

benefit 
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benefit  of  trusts,  which  are  declared  or  acted  upon,  only 
for'the  purpose  of  giving  effect  to  th^  intentions  of  the 
parties  ?  (a) 

Supposing  the  conversion  not  to  have  been  actually 
made,  and  not  to  be  required  for  the  purposes  of  the 
deed,  and  supposing  any  equities  which  may  have  ex- 
isted amongst  persons  interested  in  the  estate  to  have 
been  waived  or  satisfied,  I  am  of  opinion  that  the 
Crown  would  not  be  entitled  to  enforce  those  equities 
for  its  own  purposes. 

In  the  present  case,  an  actual  conversion  was  required 
and  has,  accordingly,  been  made  since  the  testator's 
death,  and  I  am  of  opinion  that  the  Crown  is  not  en- 
titled to  anv  benefit  from  the  conversion  so  made,  and 
that  the  interest  of  the  deceased  in  the  property  was  not 
subject  to  probate  duty,  because,  in  fact,  the  interest  of 
the  deceased  existed  in  the  form  of  an  equitable  interest 
in  land  of  inheritance,  and  not  in  the  form  of  personal 
estate,  in  which  form  alone  the  administration  of  it  could 
be  granted  by  the  probate. 

The  probate,  so  far  as  it  relates  to  the  grant  of  ad- 
ministration, has  regard  only  to  the  personal  estate 
within  the  jurisdiction,  which  the  deceased  had  whilst 
living  and  at  the  time  of  his  death,  and  the  probate  duty 
is  payable  only  upon*  the  personal  estate,  in  respect  of 
which  the  probate  was  granted,  f.e.  upon  the  personal 
estate  within  the  jurisdiction  which  he  had  whilst  living 
and  at  the  time  of  his  death. 

Goods,  chattels,  and  credits  constitute  the  personal 
estate  in  respect  of  which  the  probate  is  granted.    An 

equitable 

(a)  See  WMer  v.  Dmiff,  2  Ytt.  169.,  Dtt  Hourmelm  v.  ShMm, 
1  Bew.  79.,  4  Myl.  ^  Cr.  SftS. 
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t;iiiiitable  interest  in  land  of  iidieritanc^  or  equiUe^ 
founded  solely  on  the  right  to  siich  bnd  and  attached 
to  the  ownership,  do  not  constitute  personal  estate^ 
although  the  owner  may  have  so  dealt  with  the  land, 
that  he  can  receive  the  benefit  of  it  only  in  the  shape  of 
money,  by  means  of  a  conversion  to  be  made  under  the 
authority  of  this  Court,  in  the  execution  of  trusts  which 
'he  has  created.  I  am  of  opinion  that  the  Ordinary  has 
no  jurisdiction  over  such  property,  and  that  the  person 
to  whom  administration  is  granted  has  not,  by  virtue 
only  of  the  grant  of  administration  contained  In  the 
probate  only,  any  right  to  the  administration  of  such 
{>roperty. 


•  In  cases  of  this  sort,  an  ambiguity  may  have  arisen, 
from  the  figurative  or  metaphorical  language  in  which 
thie  equitable  doctrine  is  expressed,  and  also  from  the 
twofold  character  of  the  probate,  which,  besides  granting 
the  administration  authenticates  the  will,  and  is  the  evi- 
dence of  the  character  of  executor. 

The  probate,  as  evidence  of  the  will  and  of  the  cba-* 
racter  of  executor,  may  be  required  for  the  purpose  of 
proving  the  executor^s  title  to  personal  estate  which  may 
hot  be  comprised  in  the  grant  of  administration  con- 
tained in  the  same  probate. 

In  the  present  case,  I  am  of  opinion  that  the  money 
to  arise,  and  which  afterwards  did  arise  from  the  sale 
of  the  estates  comprised  in  the  deed  of  Naoember  1836, 
was  not  personal  estate,  in  respect  of  which  the  probate 
was  granted)  and  that  the  probate  duty  is  not  payable 
upon  it. 


And  such  being  my  opinion,  this  petition  is  so  framed 
as  to  preclude  me  from  making  any  order  upon  it 

If 
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If  it  is  desired  to  have  an  order,  the  petition  may,  by 
consent  of  partiesi  be  so  amended  as  to  obtain  it,  as  has 
been  done  in  other  cases,  (a) 


GOODMAN  V.  KINE. 


Mttjf  so. 


^T^HIS  was  a  suit  by  a  mortgagee  for  foreclosure^ 
and  on  the  20th  of  March  1845,  the  usual  decree 
was  made  for  taking  the  accounts,  and  for  a  foreclosure 
in  default  of  payment.  The  bill  did  not  pray  any  in- 
junction. After  the  decree  the  mortgagor,  who  was 
in  possession,  began  committing  waste  by  pulling  down 
the  house. 

« 

Mr^  Benshaw  applied  for  an  injunction  to  restrain 
liim. 


After  decree 
in  a  foredo- 
sure  luit)  a 
mortgagor  in 
possecsion 
began  to  com* 
mit  wBfte; 
he  was  re* 
strained  by 
injunction, 
though  no  in« 
juncUon  was 
prayed  bv  the 
biU. 


Tfie  Master  of  the  Rolls*    Take  your  order,  (i) 


(a)  In  Piatt  v.  Boidk^  3  Betu 

tan,  ^57^  and  10  CL^rFin,  957. 

{b)  See  Wright  ▼.  Atkym^  1 


Fes.  4*  B.  315,  314y  and  Barhw 
y.  GakUf  antiy  p.  3S9. 


Cc  2 
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April  \1. 
Mayl. 
June  3. 


The  ATTORNEY-GENERAL  v.  RICKARDS. 


The  sheriff's 
return  upon 
the  writ  of 
exigent^  that 
by  the  judg- 
ment of  the 
coroner  the 
Defendant  is 
outhiwed,  is 
not  until  en- 
tered on  the 


IN  this  case  (a)  it  was,  in  substance,  alleged  by  the 
Attorney-General,  that  the  relator  Engler^  as  trustee 
for  the  two  other  relators,  brought  an  action  against 
Arthur  Annesley^  and  in  that  action  obtained  judgment 
of  outlawry  against  him;  and  the  statement  in  the 
information,  as  to  this  matter,  was  this :  —  That  a  writ 
of  allocatur  exigent  was  sued  out  by  Engler  directed  to 

roll,  a  suffi.      ^jjg  sheriff  of  Middlesex,  and  Annesleu  was  proclaimed 
cient  record  of  • 

the  outlawry,    at  three  county  courts,  and   two  courts  of  hustings, 

but  did  not  appear,  (the  last  proclamation  being  on 

the  22d  day  of  January  18S5),   whereby,  as  on  that 

day,  the  said  Annesley  became  and  was  outlawed,  and 

the  sheriff  so  returned  the  writ  of  exigent  accordingly, 

not  appeal  on  &nd  that  judgment  of  outlawry  was  entered  in  the 

the  last  pro-     action  against  Annesley.  on  or  as  of  the  22d  of  January 
ciamation,  o  j^»  ^ 

whereby  he      1835,  and  such  judgment  was  duly  registered  on  the 

;i:,ir:r.:"ei3istofj«zj,i8*i. 

and  that  the 

turned  the  That  on  the  17th  oi  November  1841,  a  writ  of  capias 

exigent  ac-       utlagatum  directed   to  the  sheriff  of  Oxfordshire,  and 

cordingly;"  °  «  i       *.  , 

and  that  the     returnable  on  the  11th  of  January  1842,  was   issued, 
enffl^funT   ^"^  thereby  the  sheriff  was  directed  to  enquire  what 

goods  and  lands  the  Defendant  Annesley  had  in  the 
bailiwick  of  the  sheriff  on  the  22d  o^  January  18S5. 


An  informa- 
tion founded 
on  the  De- 
fendant's out- 
lawry stated, 
that  the  De- 
fendant did 


entered  and 

registered. 

The  Defend. 

ant  pleaded 

nultiel  record^ 

in  this  form : 

—that  no 

judgment  of 

outlawry  had 

been  entered 

or  registered,  and  that  there  wa«  no  record  of  the  outlawry,  leaving  uncovered  the 

allegation  of  the  return  of  the  writ  certifying  the  judgment  of  outlawrj'.    Held,  tliat 

the  plea  was  good  in  form. 


That 

(a)  Reported  mte^  6  Beavan^  444.,  1  Phil.  583.  and  18  C^  4- 
Fin.  30. 
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'  That  on  tlie  27th  of  December  1 8il  Annedey  executed 
a  deed,  purporting  to  convey  estates  in  Oxfordshire^  to 
which  he  was  entitled  for  his  life,  to  the  Defendants 
Bickards  and  Walker  on  certain  trusts. 

That  an  inquisition  was  held,  under  the  writ  of  capia$ 
utlagaium^  on  the  8th  of  January  1842,  and  on  the  11th 
day  of  the  same  month  the  sheriff  made  his  return, 
and  certified,  that  Annedey  had  no  goods  or  lands  in  his 
bailiwick,  and  had  not,  on  the  day  in  the  writ  named, 
nor  was  he  to  be  found  there. 

The  object  of  the  information  was,  to  claim,  for 
the  Crown,  the  benefit,  in  equity,  of  the  judgment  of 
outlawry,  thus  stated,  and  of  the  writ  of  capias  utla-' 
gaium  which  issued  thereon. 

The  judgment  of  outlawry  being  the  only  title  on 
which  the  information  could  be  supported,  it  was  alleged 
by  the  Defendants  that  the  Crown  had  no  interest  in  the 
matter,  and  they  pleaded,  that  there  never  was,  and 
that  there  was  not  now,  any  judgment  of  outlawry  en- 
tered in  Her  Majesty's  Court  of  Common  Pleas,  in  the 
information  mentioned,  against  Annesley^  on  or  as  of 
the  22d  day  of  Januaiy  1885,  or  any  other  day ; 
and  that  no  such  judgment  was  duly  or  otherwise 
registered  on  the  81st  day  of  Jtdy^  or  at  any  other 
time,  and  that  there  never  was,  and  was  not  now,  any 
record  of  the  outlawry  in  the  information  mentioned 

This  plea  now  came  on  for  argument. 

Mr.  Kinderdey  and  Mr.  Kenyan  in  support  of  the 
plea.  This  plea  is  correct  in  form.  The  proper  mode 
of  alleging  a  judgment,   either  of  outlawry  or  other- 
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The 

Attornbt 

Gbnbbal 
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BICXAB08. 


wbei  is  by  stating  the  fact  of  oatlawry  &c.»  **  as  by  the 
record  thereof,  now  remaining  ki  the  said  Court  in  fall 
force  more  fully  appears."  1  WentaorMs  PL  (a),  S  WetU^ 
wniVs  PI  (i),  7  WcftdvoriVs  PL  {c\  and  the  form  of 
pleading  no  outlawry  or  no  judgment  is,  that  there  is  no 
such  record)  and  not  that  there  is  no  outlawry,  or  no 
judgment,  1  Wentworth  (i)^  3  W€fiivx>rth  {e\  7  Weni^ 
wn-th  {g)f  Co.  Lit.  260.  a.,  S  Chii^s  PL  {h).  A  plea 
of  no  record  imports  that  no  judgment  was  ever  pveOf 
J}yson  v.  Wood  (i),  where  C.  J«  JbboU  said»  <^  In  pleas 
of  judgment  recovered  in  the  superior  Courts^  the 
allegation  is,  that  there  is  not  remaining  any  record 
of  such  judgment,  and  that  allegation  imports  that  no 
such  judgment  was  ever  given ;  for  the  question,  whe^ 
ther  it  was  or  was  not  ^ven  is  jto  be  decided  by  the 
Court  on  inspection  of  the  record,  and  not  by  jury.*' 


Mr.  Turner  and  Mr.  James  CampbeU^  contrA.  The 
plea  leaves  uncovered  and  admitted,  the  fact  that  the 
Defendant  became  and  was  outlawed,  and  that  the  sheriff 
so  returned  the  writ  of  exigent.  The  exigent  so  re* 
turned  is  the  record  of  the  outlawry,  and  *^  is  a  record, 
though  it  be  not  entered  on  the  roll,''  Viner^s  Abr. 
Becord  B.  pi.  10.,  and  the  judgment  of  outlawry  is  the 
judgment  of  the  coroner  and  not  of  the  Court,  SMeu 
Com.{k),  1  Tidd^s  Pr.{l).  Lord  Coke  says,(«)  «att 
this  case  of  outlawry  upon  process,  the  judgment  is 
given  (in  the  countjr  courts  which  is  no  court  of  re« 

coed) 


{a)  P.  45.  and  SJ9. 

{b)  P.  117. 

{c)  P.  66. 

W)P.24l. 

\e)  P.  118. 

(g)  P.67.  114.401. 

{k)  6th  ed.  vd.  3.  p.  884,  and 
7thed.  vol.  4.  p.2ll. 


(t)  3  Bam.  4r  C.  449. 
ik)  Pftg(i  984;  and  .Appendix 
No.  3. 
</)  P.  135.  (9th  ed.)   .-    : 
(jw)  Co,Lii,28B6.^ 
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cord)  by  the  Coroners  &c. :  for  «fter  the  Defendant  is 
quinio  exodus^  and  maketh  defauitt  the  judgment*  is 
ideo  uilagttur  per  judicium  coronatorum;  &(v  But  Xf/- 
ileton  is  to  be  intendedi  that  ihe  sheriff  do  return  the 
exigent  whereby  the  outlawry  appeares  of  record,  or  that 
the  outlawry  be  removed  by  certiorari^  for  before  that 
time  that  the  outlawry  appear  of  record,  the  Defendant 
doth  not  forfeit  his  goods  nor  the  Plaintiff  can  be  dis* 
abled,  nor  any  writ  of  •error  doth  lye  in  that  case. 
And  this  is  the  cause  that  the  goods  of  outlawes  can* 
^ot  be  claimed  by  prescription,  because  they  are  not 
forfeited  until,  the  outlawry  appear  of  record*  Vide. 
sec.  197.  where  it  appeareth  by  Litileian  that  the  Plain-* 
tiff  cannot  be  disabled  by  outlawry  unless  it  appeareth 
of  record.'* 


SM 
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The 

AtTORNBY- 
OlNSftAI/ 

RlOBABDS# 


Writs  need  not  be  pleaded  prout  paiei  per  recordwn^ 
<<  though  they  are  matters  of  record."  Jlanson  v. 
Butkr[a\  mdViner't  Ab.  Record  (O.)  pi.  5.  They  also 
cited  Finef^s  Ab.  Utlaoory  (Q  a.)  pi.  5.  and  (A.  6.)  pi.  1« 

Secondly,  the  plea  is  bad  in  form ;  it  b  multifarious^ 
and  raises  three  issues ;  first,  that  no  judgment  has  been 
entered;  secondly,  that  no  judgment  has  been  regis- 
tered ;  and  thirdly,  that  there  is  no  record  of.  the  out^ 
lawry.    A  plea  ought  to  raise  a  single  question,  here 

/WW  .  •  , 

there  are  three  distinct  points  put  in  issue. 

Mr.  Kinderdejf  in  reply.  The  plea  raises  but  one 
point;  namely,  the  fact  of  outlawry.  Qo. Lit.  108«  b.j 
and  Gilberts  Common  Pleas  16.,  were  a]isb  cited. 


ne  Master  of  the  Rou^,  I  will  consider  this  case. 


^  *    • ' 


)  I- 


.  tf      .  y 


Tie 


(a)  1  Xi«t)MS!,  311. 

Ce  4 
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Attorney- 
General 

«. 

BiCKARDS. 


The  Master  qfthe  Rolls. 

Taking  the  allegations  in  the  plea,  and  also  the  alle* 
gations  in  the  information,  not  contradicted  by  or  in- 
consistent with  the  plea,  to  be  true,  on  the  present 
occasion,  we  must  lay  aside  the  allegation  in  the  in- 
formation, that  the  judgment  of  outlawry  was  entered 
in  the  action  or  registered ;  we  are  then  left,  on  the  one 
side,  with  the  allegation  on  the  information,  that  after 
certain  proceedings  leading  to  that  end,  AnneHey  became 
and  was  outlawed,  and  the  sheriff  so  returned  the  writ 
of  exigent  accordingly,  and  on  the  other  side,  with  the 
allegation  that  there  never  was,  and  is  not  now,  any 
record  of  the  outlawry  in  the  information  mentioned. 

I  think  that  the  allegation  o(  Annesley  having  become 
and  being  outlawed,  taken  by  itself,  6an  only  be  deemed 
to  have  reference  to  the  outlawry  by  the  judgment 
of  the  Coroner;  and  the  question  is  reduced  to  this. 
What  is  the  effect  of  an  allegation  of  outlawry,  in  itself 
insufficient,  but  followed  by  an  allegation  that  the 
sheriff  so  returned  the  writ,  and  an  allegation  that 
there  is  no  record  of  the  outlawry? 

It  was  argued,  that  by  the  return  of  the  writ,  the 
outlawry  appears  of  record.  It  is  so  said  in  Co. 
Lit.  288  b.,  and  in  one  sense  it  is  so ;  and  I  apprehend, 
that  the  writ  being  duly  returned  into  Court  is  matter 
of  record  in  the  Court,  and  is  a  voucher  or  warrant 
for  the  officer  to  issue  a  writ  of  capias  utlagatitm^  or  to 
make  the  proper  entry  of  the  judgment  returned ;  but 
the  question  is,  whether  the  return  of  the  writ,  without 
more,  is  the  record  intended  to  be  spoken  of  as  a 
record  of  the  outlawry,  or  a  memorial  or  record  of  the 
judges  of  the  Court,  by  the  production  of  which,  the 
truth  of  there  being  such  a  record  is  to  be  tried. 


A  case 


CASES  IN  CHANCERY. 


385 


A  case  was  cited  from  Viner^  UtUmry  Q«  a.  5.  Year 
Bookf  38  J7.  VL  fol.  1.  p.  3.  which  was  supposed  to 
shew,  that  the  return  was  such  a  record.  In  that  case, 
I  find  that  thirteen  years  after  the  return  of  the  exigent^ 
the  Defendant  appeared  on  the  writ  of  capias  utlaga- 
tum^  and  claimed  his  discharge.  At  that  time,  and  not 
before,  the  clerk  of  outlawries  entered  the  outlawry 
on  the  roll.  It  was  alleged,  that  the  entry  was  made 
without  warrant,  but  the  clerk  of  the  outlawries  af« 
firmed,  that  there  was  an  outlawry  and  that  the  writ 
oi  exigent  was  at  the  place  he  named,  and  thereupon,  it 
was  held,  that  if  there  were  an  outlawry,  and  the 
oudawry  were  returned,  although  it  was  not  immediately 
entered  on  the  roll,  it  might  be  entered  at  any  time 
afterwards ;  and  that  if  there  were,  in  fact,  an  outlawry, 
in  the  case  then  before  the  Court,  the  entry  then  made 
was  well  enough.  The  Defendant  then  demanded 
oyer  of  the  writ  and  of  the  exigent  which  was  re- 
turned, and  this  being  granted,  the  Defendant  insisted, 
that  besought  not  to  be  detained  in  custody  till  the 
exigent  was  produced,  but  it  was  held,  that  if  there 
were  such  an  exigent,  as  was  alleged,  there  was  matter 
of  record  and  suflBcient,  (i.  e.  as  I  presume  sufficient 
to  warrant  the  entry  which  the  clerk  had  made),  but 
if  there  were  no  such  exigent,  then  the  entry  on  the 
record  was  to  no  purpose,  and  as  there  probably  was 
such  a  writ  as  was  alleged,  there  was  no  reason  to 
let  the  Defendant  go  free.  All  that  I  can  collect  from 
the  case  is,  that  there  being  an  entry  on  the  record 
made  at  the  moment,  and  in  the  admitted  absence 
of  the  exigent  returned,  which  was  the  proper  war- 
rant, oyer  of  the  writ  and  exigent  was  allowed,  and 
the  Defendant  was  detained,  on  the  faith  of  the  state- 
ment made  by  the  clerk.  The  Defendant  was  dis- 
charged out  of  custody^  on  grounds  quite  distinct  from 
this  question. 

There 
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There  does  not  appear  to  be  any  thing  to  warrant  the 
supposition  that  the  return  of  the  exigent  would  have 
been  considered  a  suflScient  record,  without  any  entry 
on  the  roll. 

In  this  case,  notwithstanding  the  allegation  of  the 
return  of  the  writ,  which  is  not  denied,  I  think  that  the 
plea  of  no  record  of  the  outlawry  is  good,  as  a  plea  of 
no  outlawry,  and  that  it  must  be  allowed* 


May  6, 
June  3. 


MERYON  u  COLLETT. 


Under  a  li- 
mitation by 
deed  ofa  fund, 
to  *'  the  ex- 
ecutors or  ad- 
ministrators 


rpHIS  bill  prayed  for  a  declaration,  that  the  Plaintiffs 
were  entitled  to  five-sixteenth  parts  of  2800/.  pew 
3^  per  cenc«  annuities,  formerly  standing  in  the  names 
of  the  trustees  of  an  indenture  dated  the  4th  of  Septem* 
toLnVfofhii  ^^^  1^02  \  and  to  have  the  same  replaced,  if  sold,  or 
and  their  own  the  proceeds  of  such  sale  reinvested,  and  also  to  a  sum 
nefit!"  Held  ^^"^^  ^o  the  dividends  and  interest  which  would  have 
under  the  cir-  accrued  due  thereon,  in  case  the  same  had  remained 

cumstances,       .  .  ,  #•    i       .    i  ^     ■,     % 

that  the  fund  invested  upon  the  trusts  of  the  indenture.  And  (hat 
belonged  to      Defendant,  CoUett,  might  be  decreed  to  transfer  and 

the  next  oi  '  '^ 

kin,  and  not  pay  what  might  be  due  from  hin^,  in  accordance  with 
lirto"?."'"'': .  *ych  declaration.      . 

A.  B,  being 

iigadonto  By  an  indenture,  dated  the  ^\h  oi  Decev^  1796^ 

make  a  settle-  ^nd  made  between  George  Marshall  of  ib^  ftf  st  part, 

ment  on  bis  *^ ^ 

wife,  by  deed    .  '    •»   u  '««'*? 

expressed  to 

be  made  in  order  to  make  such  provision,  conveyed- property  to  trustees  In  trust  to 
permit  him  and  his  assigns  to  receive  the  dividendtp  **  to  and  for  his  and  their  owp 
entire  use  and  benefit  during  the  joint  lives  of  himself  and  his  wife;'*  and  in  case 
A,  B.  survived  his  wife,  then  in  trust,  after  -her  4eath«  to  assi^  it  to  him,  "  Ms 
executors,  administrators  and  assigns,  to  and  for  his  and  their  own  4ise  and 
bepefit;*'  but  if  his  wife  should  survive  him,  then  to  her  for  life,  and  aftarwards 
to  assign  it  '^  unto  the  executors  or  administrators  of  A.  B.  tQ.  and  for  his  and 
their  own  use  and  benefiL"  The  wife  survived ;  held,  that  subject  to  her  life  interest, 
the  fiind  bclongted  to  the  next  of  kin  of  /•  B,  and  not  to  his  administrator. 
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Ann  Wentooorth  of  the  second  part,  and  Stephen  WenU  1845. 
vooHh  and  John  Meytey  of  the  third  part,  In  consider- 
ation of  the  marriage  then  intended  and  afterwards  t. 
solemnized  between  George  Marshall  and  Ann  Went-  Gollbtp. 
wnik^  George  Marshall  covenanted  with  Wentwortk  and 
Meysey,  as  trustees,  that  he  would,  within  three  months 
after  the  death  of  his  grand&ther,  George  Marshall^ 
settle  and  convey  an  estate  of  inheritance  in  fee  simple 
in  possession,  of  at  least  the  yearly  value  of  8002.  above 
reprizes,  to  the  use  of  George  Marshall  himself  for  life, 
and  after  his  decease  to  the  use  and  intent  that  his 
intended  wife  might  yearly,  during  her  life,  receive  an 
annuity  of  200/.,  with  proper  remedies  by-distress  and 
entry,  for  her  jointure  in  lieu  of  dower  and  thirds ;  and 
after  the  death  of  George  Marshall^  the  husband,  then 
as  to  the  estate  so  to  be  settled  and  charged  with  the 
annuity,  to  such  uses  as  should  be  thereof  declared  by 
the  deed  of  settlement  by  which  the  estates  were  cove- 
nanted to  be  settled. 

There  were  four  children  of  the  marriage,  viz«  George 
Marshall  the  younger,  the  Defendant  Mary  Marshall^ 
Sarah  Smithy  and  the  Plaintiff  Eliza  Meryon. 

George  Marshall  the  grandfather  died,  and  George 
Marshall  the  husband  did  not  then  perform  the  cove^ 
nant  which  he  had  entered  into  before  his  marriage ; 
but  on  the  4th  of  September  lB02f  an  indenture  was 
executed,  by  and  between  George  Marshall  the  husband 
of  the  first  part,  Ami^  Marshall  hb  wife  of  the  seconcL 
part,  and  John  Meysey^  Richard  Cox,  and  Joseph  Prtd* 
ham  of  die  third  part;  and  thereby,  aft^  reciting  the 
indenture  of  the  6th  day  ot  December  -1796,  that  George 
Marshall  tl^'^  grand&lher  was  dead,  but  no  settlement 
had  beefii  mad^,  and  that  Stephen  WerUnobrthy  one  of  the 
trustees  in  the-former  deed,  was  also  dead;  and  further; 

that 
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that  George  Marshall  the  husband  had  no  estate  of  the 
value  covenanted  to  be  settled,  and  that  it  was  highly 
disadvantageous  to  him  to  make  a  purchase  of  such  an 
estate,  he  the  said  George  Marshall^  in  order  to  make  a 
praoisionfor  his  *a>ife,  equal  in  value  to  and  infuU  satis* 
faction  of  the  intended  rent  change^  had  proposed  and 
agreed  to  transfer  4000A  navy  5  per  cent,  annuities  into 
the  names  of  Meysey^  Cox,  and  Pridham^  upon  the  trusts 
after  mentioned,  and  had,  in  pursuance  of  such  proposal^ 
and  with  the  consent  of  his  wife,  transferred  the  same 
sum  of  4000{.  navy  5  per  cent,  annuities  into  the  names 
of  Meyset/y  Cox,  and  Pridham.  It  was  witnessed  and 
declared,  That  Meysey,  Cox,  and  Pridham  should  stand 
possessed  of  the  same  annuities,  and  the  dividends  and 
interest  thereof,  upon  trust  to  authorise  and  empower 
George  Marshall  and  his  assigns  to  receive  and  take,  to 
and  for  his  and  their  entire  use  and  benefit^  the  dividends 
«nd  interest  of  the  4000/.  navy  5  per  cent,  annuities, 
during  the  joint  lives  of  himself  and  his  wife;  and  in 
case  George  Marshall  should  survive  his  wife,  then  in 
trust,  after  her  death,  to  assign  and  transfer  the  same 
annuities  to  George  Marshall^  his  executors,  admini- 
strators, and  assigns,  to  and  fot*  his  and  their  awn  use 
and  benefit ;  but  if  his  wife  should  survive  him,  then  to 
pay  the  dividends  to  her,  or  as  she  should  appoint, 
during  her  life,  for  her  separate  use;  and  from  and  after 
the  decease  of  Ann  Marshall  surviving  her  husband, 
upon  trust  to  assign  and  transfer  the  same  annuities 
unto  the  executors  or  administrators  of  the  said  George 
Marshall,  to  and  for  his  and  their  awn  use  and  benefit* 


George  Marshall  the  husband  died,  intestate,  in  the 
month  o^  August  1816,  leaving  his  widow  and  the  four 
children  surviving  him,  and  in  the  following  month  of 
December,  letters  of  administration  of  his  personal  estate 
were  granted  to  4^2»  Marshall  the  widow. 

The 
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The  question  in  the  cause  depended  upon  the  con- 
struction which  ought  to  be  put  upon  the  limitation  con- 
tained in  the  deeds  as  to  the  navy  5  per  cent*  annuities, 
after  the  decease  of  the  widow,  surviving  the  husband. 

It  was  contended,  on  the  behalf  of  the  PiaintifTs,  that 
although  the  limitation  was  in  words,  *^  to  the  executors 
and  administrators  of  the  said  George  Marshall,  to  and 
for  their  own  use  and  benefit,"  yet  that,  upon  the  true 
construction  of  the  instrument,  the  annuities  vested  in 
the  administratrix,  in  trust  for  the  next  of  kin  of  George 
Marshall. 

The  Defendant  Mrs.  CoUett  contended,  that  she,  as 
administratrix,  was  entitled  to  them  beneficially  for  her 
own  use. 


3H9 


.  1845. 


Mbrtox 

,    COLLBTT. 


It  appeared  that  until  a  long  time  after  her  husband's 
death,  the  stock,  subject  to  her  life  interest,  was  by  her 
and  advisers  considered  to  belong  to  the. estate  of  her 
deceased  husband,  and  to  belong  beneficially,  as  to  one- 
third  only,  to  the  widow  for  her  own  use,  and  as  to  the 
remaining  two-thirds,  to  the  children  as  next  of  kin ;  for 
the  stock  having  been  converted  into  4s^00L  new  4  per 
cents.,  the  trustees,  in  tlie  month  of  September  1824, 
transferred  to  her  or  sold  for  her  benefit  one  third  part 
of  the  whole,  leaving  2800/.  (being  the  remaining  two- 
thirds)  standing  in  their  names.  The  stock  was  subse-. 
quently  converted  into  new  3^  per  cent,  annuities,  the 
amount  not  being  altered. 

In  the  year  1825,  George  Marshall  the  son,  one  of 
the  four  children,  died  intestate,  and  his  mother  the 
widow  became  his  legal  personal  representative. 

In  the  mean  time,  Ann  Marshall  had,  by  indenture 
dated  the. 14th.  day  of  March  1819,  charged  the  divi- 
dends 


COLLETT. 
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18i5;       dends  with  the  payment' of  an  annuity  of  592.  to  Jdxpk 
]J^Y^     Pridham,  and  by  a  subsequent  deed,  dated  the  ISth  of 

9. February  1826,  she  sold  her  life  interest  in  the  remain^ 

ing  dividends  of  the  stocky  reduced  to  28002.  to  JosejJk 

Pridham  for  a  valuable  consideration* 

* 

An  indenture  dated  the  9th  day  of  Jpril  18d4|  was 
executed  by  and  between  Atm  Marshall  of  the  first  part, 
the  Defendant  Mary  Marshall  of  the  second  part,  Wil^ 
Ham  Henry  Smith  and  Sarah  his  wife  of  the  third  par^ 
Maria  Pridham  of  the  fourth  part,  and  the  Defendant 
John  Cdlleit  of  the  fifth  part;  and  thereby,  the  inden* 
tures  of  the  4tli  of  September  1802,  of  the  14th  oi  March 
1819,  and  of  the  ISth  of  February  1826  were  recited. 
And  it  was  further  recited,  that  by  a  memorandum  in 
writing,  dated  the  23rd  of  September  1 824,  indorsed  on 
the  deed  of  the  4th  of  September  1 802,  it  was  declared, 
that  Ann  Marshall  having  claimed,  as  the  widow  of 
Mr.  Marshall^  who   died  intestate,  'one*third  of  the 
capital  of  the  settled  stock  of  4000/.  6  per  cents.,  then 
new  fours,  as  her  own  exclusive  right  and  property, 
1400iL  of  the  new  fours  had  been,  accordingly,  transferred 
to  her  absolutely,  and  she  executed  a  proper  release  ta 
the  trustees,  dated  the  29th  of  September  1824,  so  that 
the  then  remaining  settled  stock  was  only  2800L  new 
fours.    It  was  also  recited,  that  Maria  Pridham  was 
sole  executrix  of  the  will  of  Joseph  Pridham^  and  had 
agreed  to  the  repurchase  of  the  annuity  granted  to  Joseph 
Pridham^  and  to  sell  her  interest  in  the  remaining  divi 
dends  of  the  settled  stock.    It  was  then  recited,  that  at 
the  time  of  the  decease  of  George  Marshall^  the  only 
children  he  left  surviving  him  were,  George  Marshall 
the  younger,  ^iza  Meryonj  Mary  MarshdUj  and  Sarak 
Smithy  who  were  the  next  of  kin  of  George  MarshaU, 
and  as  such  became  entitled  at  the  decease  of  Ann 
Marshall  to  the  sum  of  280M.  S^  per  oentSii^  in  equal 
shares;  and  that  George  Marshall  the  son  afterirania 

died 
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died  int^tate ;  tbat  Ann  Marshall  was  his  administra* 
trix;  and  that  at  his  decease  bis  next  of  kin  were,  Ann 
Marshdllj  EUza  Metyon^  Mary  Marshall,  and  Sarah 
Smith,  who,  as  4iucb,  became  entitled  to  his  estate  in 
equal  shares.  And  after  further  reciting,  that  Mr.  CoUett 
Bad  agreed  with  Ann  Marshall,  Mary  Marshall,  WilUdm 
Henry  Smith,  and  Sarah  his  wife,  for  the  absolute  pur- 
chase of  the  life  interest  of  Ann  Marshall,  and  of  the  parts 
and  shares  of  the  capital,  in  which  Ann  Marshall^  Maty 
Marshall,  and  Smith  and  his  wife  had  a  vested  interest,  It 
was  witnessed,  that  for  the  consideration  therein  men* 
tion,  Maria  Pridham,  at  the  request  of  Ann  Mars/iallj 
and  the  said  Ann  Marshall  for  herself  sold  to  CoUett 
all  the  dividends  of  the  28002.  3^  per  cent,  annuities 
during  the  life  of  Ann  Marshall;  and  for  the  same  con- 
derations,  Ann  Marshall,  Mary  Marshall,  William  Henry 
Smith,  and  Sarah  his  wife,  sold  to  CoUett  all  and  every 
the  parts,  shares,  and  proportions,  original,  accrued,  or 
otherwise,  then  vested  in  them  or  any  of  them,  of  and 
in  the  same  sum  of  2800/.  3^  per  cent,  annuities. 


1845: 


Meryon 

COLLBTT. 


To  this  deed  and  assignment  the  Plaintiffi  were  not 
parties,  their  interest  was  not  affected;  but  Mr*  CoUett 
said,  that  Smith,  alleging  that  he  had  authority  from  the 
Plaintiffi,  sold  him  their  interest  in  the  fund  for  a  sum 
which  he  paid  to  Smith* 


The  fund  was  afterwards  transferred  into  the  joint 
names  of  Mr.  CoUett  and  of  Cox  the  surviving  trustee, 
who  soon  {ifterwards  died. 

,  Soon  after  the  execution  of  the  deed  of  the  9th  of 
April  1834,  and  about  eighteen  years  after  her  husband's 
death,  Ann  Marshall  alleged  that  she  had  been  ad- 
vised, that  under  the  limitations  of  the  deed  of  September 
1802,  she  became  entitled,  as  administratrix  of  her 
husband,  to  the  whole  of  the  trust  fund  for  her  own 
absolute  use  and  benefit^  and  she  accordingly  filed  her 

bill 
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bill  iD  the  Court  of  Exchequer  (a)  to  have  that  alleged 
right  declared,  and  to  have  the  fund  transferred  to  her» 
upon  the  terms  she  offered.  A  demurrer  to  the  bill 
was  allowed,  and  in  Jtdy  1885  she  died* 

The  Defendant  Mary  MarstuM  is  now  the  legal 
personal  representative  of  George  Marshall  her  father, 
and  of  George  Marshall  the  younger,  her  brother. 

Mr.  Greene  (in  the  absence  of  Mr.  Tumer)^  for  the 
Plaintiffs,  claimed  one-fourth  of  the  280<tf.,  as  one  of 
the  next  of  kin  of  the  settlor,  and  one-fourth  of  one- 
fourth,  as  one  of  the  next  of  kin  of  the  testator's  son 
George*    He  cited  Hames  v.  Hames.  {b) 

m 

Mr.  Kinderdetf  and  Mr.  W.  James^  (or  Mr.  CoUelif  in- 
sisted, that  under  the  limitation  to  the  administrators  of 
the  settlor,  '<  to  and  for  his  and  their  own  use  and 
benefit,''  the  widow,  as  administratrix,  took  the  whole 
fund  beneficially ;  and  that  therefore  the  Plaintifls  had 
no  interest.  They  cited  Sanders  v.  Fi^ants  (r),  fVood  v. 
Cox{d)j  Collier  Y.Squire(e\  Palin  v.  Hills(g)t  Boons  v. 
Charles.{h) 

Mr.  Turner^  in  reply,  as  to  the  costs  of  a  cross  bill  of 
discovery,  cited  the  41.  Order  of  August  1841*(i) 


June  2,  The  Master  of  the  Roli^. 

Mr.  Collett  has  not  proved  his  alleged  contract  with 
Smith  to  purchase  the  Plaintiff's  interest ;  and  his  de- 
fence, in  that  respect,  fails  for  want  of  evidence. 


The 


{a)  1  r.  4"  Cot.  {Exc.)  S33. 
{b)  2  Keen^  646. 
(c)  2  Mad.  147. 
{d)  1  Keetiy  517.  and  2  ilfy. 
4*  Cr.  6S4. 


{c)  S  Rtoi.  467. 
Ig)  1  Myl.  i  K.  470. 
(A)  1  Aiutr.  128. 
(t)  Ordinet  Can.  176. 
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The  argument  in  liis  favour  has  rested  on  the  con<* 
^ruction  of  the  deed  oF  September  1802,  and  the  effect 
of  the  assignment  of  Ann  MarshatPs  share  to  him  by  the 
deed  of  April  1834. 

The  question  between  the  parties  to  this  cause  de« 
pends  upon  the  effect  of  the  deed  of  September  1802. 

The  only  professed^  and,  as  it  appears  to  mei  the  only 
real  object  of  the  deed,  was  to  secure  to  Mrs.  Marshall 
a  jointure  annuity,  in  substitution  or  satisfaction  of  the 
annuity  provided  for  by  the  former  deed  of  1796. 
During  the  joint  lives  of  Mr.  and  Mrs.  Marshall^  he 
was  to  receive  and  enjoy  the  income ;  if  Mr.  Marshall 
survived  Mrs.  Marshall^  the  fund  was  to  revert  to  him ; 
if  she  survived  him,  the  fund  was,  on  her  death,  to  revert 
to  his  executors  or  adminbtrators.    In  reference  to  the 
three  states  of  things,  the  joint  lives,  the  survivorship  of 
the  husband,  and  the  survivorship  of  the  wife,  words 
are  used  which  imply  the  limitation  of  a  beneficial 
interest,  using,  in  the  first  case,  the  words  *^  George 
Marshall  and  his  assigns,  to  and  for  his  and  their  entire 
use  and  benefit^^  in  the  second  case,  the  words  ^  George 
Marshall^  his  executors,  administrators,  or  assigns,  to 
and  for  his  and  their  aam  use  and  benefit^  bthA  using, 
in  the  third  case,  the  words  ^^  the  executors  or  adminis- 
trators of  the  said  George  Marshall^  to  and  for  their  own 
use  and  benefit.^    In  the  two  first  cases,  the  words  '^  to 
and  for  his  and  their  entire  or  own  use  and  benefit**  are 
obviously  surplusage,  and  of  no  effect     A  limitation  to 
himself,  his  executors,  administrators,  or  assigns,  would 
have  had  just  the  same  effect,  and  would  have  made  it 
the  duty  of  the  trustees  to  transfer  the  fund  to  him,  or 
as  he  directed.    The  words  in  the  cases  must  have  been 
tised,  for  the  purpose,  which  was  unnecessary,  of  empha-* 
tically  shewing  the  quantity  of  interest  given,  and  the 
Vou  VIII.  D  d  exoneration 
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1845.       exoneration  of  the  trustees  from  the  doty  of  attendfaig 
^T^^^^     to  the  application  of  the  dividends,  or  of  the  fund,  after 
V,  payment  or  transfer  to  him  or  his  representatives ;  and 

CoLLBTT.  considering  the  great  improbability  of  George  Marshall 
(at  the  time  when  he  was  securing  a  jointure  for  his  wife 
in  satisfaction  of  a  former  obligation^  and  only  professing 
to  have  that  object  in  view,)  taking  the  opportunity  to 
limit  the  whole  fund  employed  as  such  security  to  the 
person  who  might  chance  to  be  his  legal  personal  repre- 
sentative, I  think  it  much  more  probable,  that  hb  only 
object  was,  in  the  third  case  also,  to  express  emphatically 
the  quantity  of  interest  given :  —  to  use  words  making  it 
clear  to  the  trustees,  that  they  might  safely  transfer  the 
whole  fund  to  his  executors  and  administrators,  and  he 
thereupon  relieved  them  from  their  trust ;  that  the  fund 
was  to  be  disposed  of  by  the  executors  or  administrator^ 
without  the  trustees  being  under  the  necessity  of  look* 
ing  to  its  application;  and  that  the  words  were  not  used 
for  the  purpose  of  placing  the  money  in  the  hands  of  an 
executor  or  administrator  for  his  own  personal  enjoy* 
ment,  but  for  the  purpose  of  enabling  him  to  make  a 
proper  application  of  it,  without  the  interference  of  the 
trustees*  As  far  as  the  trustees  were  concerned,  it  was 
to  be  the  absolute  property  of  the  legal  personal  repre- 
sentatives of  George  Marshall* 

I  readily  admit  that  cases  of  this  kind  are  attended 
with  great  difficulty ;  words  are  used  which,  in  their 
ordinary  acceptation,  have  not  only  no  relation  to^  but 
are  in  apparent  contradiction  to  the  plain  object  and 
intention  of  the  deed ;  but  deeds  of  this  kind  must,  if 
possible,  have  effect  given  to  them,  according  to  the 
intention  of  the  parties ;  and  there  is,  I  think,  less  diffi- 
culty in  construing  this  deed,  so  as  to  make  the  fund 
part  of  the  general  estate  of  George  Marshall^  than  in 
construing  it  so  as  to  make  the  fund  the  absolute  pro* 

pcrty, 
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per^5  for  his  own  use^  of  the  person  who  might  chance 
to  be  his  administrator. 

Upon  the  whole,  I  am  of  opinion  that  the  Plaintiffs 
are  entitled,  in  the  right  of  Mrs.  Meryon^  to  relief,  and 
to  have  restored  or  transferred  to  them  Mrs.  Meryorit 
original  share  of  the  fund,  and  also  her  share  of  the 
original  share  of  her  deceased  brother  George  (7  +  i 
of  \  or  T^ths)  of  the  2800/.  S|  per  cents.^ 

The  Plaintifis  are  entitled  to  the  costs  of  ^the  suit 
and  of  the  cross  bill  of  discovery/ 


1845. 


Meryon 

V. 
COLUSTT. 


CLARK  V.  HALL. 


Jtfiltf  19. 


pTTHEELER  had  been  examined  as  a  witness  in  the 
cause  upon  a  question  of  pedigree.  At  the  hear- 
ings a  reference  was  made  to  the  Master  to  ascertain 
the  next  of  kin  of  the  deceased.  jL  B^  who  was  no 
party  to  the  cause,  brought  in  his  claim  before  the 
Master  as  one  of  the  next  of  kin,  and  proposed  to  exa- 
mine Wheeler  in  support  of  it ;  but  the  Master  declined 
receiving  his  evidence  without  the  order  of  the  Court. 

Mr.  Flemings  on  behalf  of  A.  B.^  now  moved  for 
liberty  to  examine  the  witness.  He  said  that  two  objec- 
tions would  be  raised :  first,  that  A.  B.  could  not  make 
this  application,  he  not  being  a  party  to  the  suit ;  and 
Secondly,  that  the  witness,  having  already  been  exa- 
mined in  the  suit,  could  not  be  further  examined  before 
the  Master.    As  to  the  second  point,  he  argued,  that 

Dd  2  the 
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1845.  the  previous  examination  had  been  taken  as  between 
the  Plaintiff  and  Defendants  to  the  cause ;  and  that  the 
Applicant,  who  had  had  no  opportunity  of  examining 
or  [cross-examining  Wheelery  ought  not  to  be  deprived 
of  his  evidence.  He  referred  to  Paynter  v.  Houston  (a) 
and  Metford  v.  Petas  (i). 

Mr.  Heathfield  did  not  take  the  first  objection,  but 
argued  on  the  inconvenience  and  mischief  of  allowing  a 
second  examination  of  the  same  witness  to  the  same 
points ;  and  that,  after  the  deby,  the  applicant  came  too 
late. 

The  Masteu  of  the  Rolls. 

I  have  no  doubt  in  this  case.  When  the  Applicant 
proposed  to  examine  this  witness,  an  objection  was  made^ 
that  he  had  already  been  examined  in  the  cause.  That 
examination,  however,  was  as  between  the  Plaintiff  and 
Defendants,  and  the  person  making  this  application  had 
no  opportunity  of  examining  or  cross-examining  him. 
It  is  said  to  be  the  practice,  and  to  be  just,  that  be 
should  not  be  again  examined  as  to  the  pedigree;  but 
I  think  it  both  new  and  unreasonable,  that  because  the 
Plaintiff  has  elected  to  examine  this  witness,  only  as  to 
matters  favourable  to  himself,  the  party  now  applying 
is  not  to  be  at  liberty  to  examine  him  at  all,  and  is  to 
be  thus  deprived  of  the  evidence  in  support  of  his  case. 

Next  it  is  said  the  party  comes  too  late ;  but  the  rule 
of  the  Court  [c)  is  this: — that  no  further  evidence  shall 
be  received  after  the  Master's  warrant  to  prepare  his 

report. 

(a)  3  Mer.  297.  (<?)  67th  Ord,  Ap.  1888.,  Ord. 

{b)  8  Simont^  6S0.,  and  see      Can.  26. 
England  v.  Downs,  6  Beavant 
p.28l.  .    .  ,    i 
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report.    This  is  the  only  case  in  which  the  Master  is        1845. 
to  exclude  evidence  on  the  ground  of  delay.    I  think  ^ 
there  is  nothing  in  this  case  to  prevent  the  Master  re- 
ceiving the  evidence  of  this  witnes89  if  he  should  think 
fit. 

The  order  I  make  is,  that  the  Master  may  be  at 
liberty  to  examine  this  witness,  if  he  shall  think  fit. 


M 


WARD  V.  WARD,  (a)  ' June  25. 

R.  SELWY^  moved  that  the  bill  might  stand  A  suit  having 
dismissed,  with  costs.     The  notice  of  motion  did  fective,  in 
not  specify  whether  the  dismissal  was  to  be  for  jvant  of  ^r^^^u*"^® 
prosecution.     The  bill  was  filed  in   1841,   and  great  ruptcyofa 
delay  had  occurred   in   the  prosecution   of  the  suit.  theDefendant 
Notices  to  dismiss  had  been  twice  given.  moved  to  dis- 

In  November  1843  the  cause  came  on,  but  was  found  Held  that'th'e 
defective,  and  stood  over;  and,  on  the  Srd  oi  April  1845,  Court,  on 
one  of  the  PlaintiiTs  became  bankrupt,  and  the  suit  con-  might  order  ' 
sequently  became  defective ;  nothincr,  however,  had  been  '^®  Plaintiff 

.  ^     ^  ^  °  to  supply  the 

done  to  make  it  perfect,  defect  within 

a  limited  time, 
or  in  default, 

Mr.  Addis  for  the  PlaintifT.    The  notice  of  motion  is  that  the  bill 
altogether  wrong  in  form :  it  asks  that  the  bill  may  be  mi^ed.  ^   ^ 
dismissed.    If  it  had  merely  asked  that  which  the  De- 
fendant was  entitled  to,  namely,  that  the  Plaintiff  might 
be  ordered  to  put  the  suit  right  within  a  given  time,  the 
Plaintiff  might  have  acceded  to  it,  and  saved  all  expence. 

The 

(a)  Reported  on  another  pointi  6  Beavan,  'iSi^ 
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1845.       The  order  asked  cannot  be  made;  and  tbe  Defimdanl 
ought  to  pay  the  costs  of  the  application. 

TTie  Mabtek  of  the  Rolls. 

The  answers  were  sufficient  in  1842;  we  are  now 
in  1845)  and  by  circumstances  wholly  independent  of 
the  will  of  either  of  the  parties,  the  suit  b  defective.  In 
April  1845,  after  the  cause  had  been  set  down  to  be 
heard,  one  of  several  Plaintiffs  became  bankrupt.  The 
cause,  therefore,  could  not  be  heard.  A  new  duty 
arose,  which  was  to  be  performed  without  any  improper 
delay,  namely,  to  make  the  cause  perfect:  this  could 
not  be  effected  without  filing  another  bill,  in  which  the 
bankrupt's  assignees  might  either  join  as  co-plaintiffs  or 
be  made  Defendants.  The  remaining  Plainti£&  having  a 
duty  to  perform,  gave  notice  to  the  other  side ;  and,  as 
they  say,  they  have  passed  their  time  in  endeavouring 
to  get  an  answer  from  the  assignees  as  to  what  was  to 
be  done.  They  have  now  got  an  answer;  but  there 
has  been  considerable  delay,  which  has  not  been  ac- 
counted for.  The  Defendant  moves  that  the  bill  may 
be  absolutely  dismissed,  I  suppose,  though  he^does  not 
express  it,  for  want  of  prosecution.  That  cannot  be, 
because  the  dismissal  must  be  for  want  of  making  tbe 
suit  perfect. 

On  a  motion  of  this  kind,  it  is  competent  for  the 
Court  to  make  such  order  as  may  be  just,  which  is,  to 
order  the  Plaintiffs,  within  a  certain  time,  to  make  good 
the  defect,  or,  in  default,  to  dismiss  the  bill  with  costs,  (a) 
That  is  the  usual  order.  I  will  give  ten  days  for  that 
purpose,  which  is  quite  enough.  The  only  thing  as  to 
which  I  have  any  doubt,  is  as  to  the  costs  of  the  present 

application. 

(a)  Lord  HuntingtQwcr  v^  Skerbom^  S  Bfavan,  390. 
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^ppUcatioQ.    The  Plaintiffs  could  not  avoid  applying       1845. 
for  an  order  to  set  the  matter  right,  and  I  think  on  the 
whole  the  costs  must  be  costs  in  the  cause* 


DOWDEN  V.  HOOK*]  Jm1e2.10.30. 


I 


N  this  [case^  the  Plaintiff  was  a  married  woman  saing  The  Court 
by  her  next  friend,  and  it  was  moved  on  the  behalf  ^^  "J'  J®: 

^  '  quire  that  the 

of  one  of  the  Defendants,  James  Anderson^  that  all  next  friend  of 

proceedings  in  the  cause  against  him  might  be  stayed  p^tiff  ^au 

until  either  the  next  friend  should  be  changed,  or  the  be  a  person  of 

Plaintiff  should  give  security  for  the  costs  of  suit  to  be  l^^ce  to 

occasioned  to  the  Defendant  who  moved,  and  that  it  answer  the 
might  be  referred  to  the  Master  to  approve  of  a  proper     Cases  stated 

security,  |?  '^^'''^  » 

•^  feme  covert 

suing  b^  her 

The  application  was  founded  on  an  affidavit  that  the  has  beeTall. 
next  friend,  who  was  the  Plaintiff's  brother,  was  for-  fitted  to  sue 
merly  a  mercantile  clerk,  but  was  now  out  of  employ,  ^!^^^ru. 

and  entirely  dependent  on  his  mother  for  his  daily    .  ^bserva- 
11         I       T^i  .     .«•       J  1       1      1       lit  tionsouPm- 

support,  and  that  the  rlamtiff  and  her  husband  had  mngton  v. 
admitted,  that  the  next  friend  was  not  able  to  meet  the  i^i^'JJ'"^' 
costs  of  suit,  if  adjudged  against  him* 

The  next  friend  and  the  Plaintiff  swore,  that  they 
are  not  dependent  on  their  mother  for  their  daily  sup^^ 
port,  but,  on  the  contrary,  are  perfectly  independent  of 
her.  And  the  next  friend  said,  that  he  was,  at  this 
time,  perfectly  solvent,  and  did  not  owe  51.  altogether 
in'  the  world,  and  that  he  had  been  expecting  and 
promised  a  lucrative  appointment,  and  had  held  most 
responsible  situations. 

The 


Book. 
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1 845*  The  solicitor,  Mr.  Sparke,  swore,  that  the  nest  firieDd 

DwD^*    ^^^  ^  geDtlemao  of  education,  and  was,  in  the  opinion 
o.  of  Mr.  Sparke,  citable  of  holdings  and  competent  to^ 

a  situation  or  office  of  much  trust  and  responsibility. 

Mr.  Prior^  in  support  of  the  motion.  The  object  of 
requiring  ajeme  covert  to  sue  by  her  next  friend  is,  that 
there  may  be  some  person  liable  to  pay  the  costs  of  the 
suit  in  case  she  should  fail.  This  would  be  futile,  if 
the  next  friepd  were  allowed  to  be  a  pauper.  The 
understood  rule  of  the  Court  is,  that  the  next  friend 
of  ^feme  coveri  need  not  be  a  relation,  but  must  be  *a 
person  of  substance.  In  Pennington  ▼.  jllvin  (a),  the 
next  friend  of  t^Jeme  covert  being  insolvent,  a  motion 
was  made  that  he  might  be  removed  from  being  the 
next  friend,  and  that  a  new  next  friend  might  be 
substituted  in  bis  place.  Sir  John  Leach  said,  *'  This 
is  a  gross  case,  and  I  cannot  permit  this  suit  to  proceed 
on  the  part  of  the  Jeme  covert^  without  security  being 
given  for  costs.  I  must,  however,  refuse  this  motion, 
because  it  is  incorrect  in  form ;  but  the  Defendant  may 
apply  to  stay  proceedings  in  the  cause  until  the  next 
friend  is  changed,  or  security  is  given  for  costs.*' 

In  Drinan  v.  Mannix  (d),  a  bill  was  filed  by  infants 
and  tifeme  covefi,  by  a  next  friend  who  was  insolvent, 
and  the  M.  R.  of  Ireland  stayed  proceedings  until 
security  for  costs  should  be  givto,  and  this  was  affirmed 
by  Sir  J5.  Sugden^  on  appeal,  who  observed,  <<  The 
rule,  in  the  case  of  ujeme  covert  suing  by  her  next 
friend,  who  has  himself  no  interest  in  the  suit,  is,  that 
security  must  be  given/' 


In 


(fl)  1  Si»f^4^  St.  S64.  (A)  3  Dr.  *  JVar.  I  Si. 
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In  the  present  case  it  is  perfectly  clear  that  the  next       1845. 
friend  is  totally  unable  to  pay  any  costs  that  may  be 
awarded  by  the  Court. 

Mr.  Boltf  contrA.  There  is  no  such  general  rule  as 
that  contended  for.  It  is  so  stated  in  the  text  books, 
but  it  is  taken  from  the  Anonymous  case  {a)  in  Atkins, 
contained  in  two  lines.  **  A  prochein  any  need  not  be 
a  relation,  but  then  he  must  be  a  person  of  substance, 
because  liable  for  costs.''  This  is  as  applicable  to  an 
infant  as  to  9^  feme  caoert^  yet  the  modern  rule  is  the 
contrary.  FeUawes  v.  Barrett  (6).  Lord  Eldoii  in 
Qgihie  v.  Heme  (c)  observes,  "  With  regard  to  the 
distress  of  the  Plaintiff,  that  is  not  a  ground  upon 
which  the  Court  has  specially  interposed.  The 
Court  will  not  require  security  for  costs  from  any 
man  in  England^  upon  any  representation  of  his  cir^ 
cumstances." 

iThe  Master  of  the  Rolls.  The  statute  of  the 
15  Hen»  6.  c.  4.,  which  requires  a  party  to  find  surety 
for  damages  and  expenses  before  a  subpana  shall  be 
granted  to  him,  seems  to  have  been  wholly  overlooked.  J 

In  Squirrel  v.  Squirrel  {d)  an  application  to  stay  pro- 
ceedings, on  the  ground  of  the  bad  circumstances  of  the 
prochein  amy,  was  refused  by  Lord  T^urlaw,  who  said, 
that  ^^  he  did  not  conceive  that  the  Court  could  inquire 
into  die  circumstances  of  a  prochein  amy  more  than 
those  of  any  common  Plaintiff."  Pennington  v.  Alvin  (e) 
depended  on  its  peculiar  circumstances :  it  was  **  a 
gross  case,"  in  which  the  insolvent  paramour  of  a  wife 

confined 

.  (a)  1  AH,  570.,  and  see  Cur.  {d)  S  P.  Wmi^  and  2  Dick. 

Can.  464.  765.,  and  1  Vet.jun.  409. 

{h)  1  Keen^  119.  {e)  1  Sim.  ^  St.  864. 

(c)  1 1  Vei.  598. 
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1845.  confined  for  the  (damages  recovered  in  an  action  of 
crinu  con.  acted  as  the  next  friend  of  the  wife  in  a  snit 
against  her  husband. 

Here  nothing  can  be  alleged  against  the  propriety 
of  the  choice  of  the  next  friend,  who  is  a  relatite^  and 
who  will  be  liable  to  personal  restraint  under  the  pro« 
.  cess  of  the  Court,  unless  he  complies  with  any  order 
made  on  him  for  costs;  It  is  possible  that  the  Court 
might  interfere  if  a  pauper  were  selected  purposely  to 
defeat  the  Defendant's  remedy  for  costs,  but  that  is  not 
suggested. 

If  skjeme  covert  in  humble  life  cannot  sue  by  a  next 
friend  selected  from  a  rdative  in  her  own  sphere^  but 
must  seek  a  stranger  of  independent  means  before 
she  prosecutes  her  suit,  there  will  be  a  total  denial 
of  justice. 

A  case  of  Canning  v.  Bdl  (a)  was  alluded  to. 

Mr.  Prior  in  reply* 

The  Master  of  the  Rolls. 

I  will  take  an  opportunity  of  considering  this  case. 


June  30.          The  Masteh  of  the  Rolls. 

It  is  not  denied,  and  must  therefore,  on  this  occasion^ 
be  assumed,  that  the  next  friend,  though  formerly  a 
mercantile  clerk  and  a  person  whose  integrity  and  re- 
spectability are  unimpeached,  is  not  now  in  any  employ, 

and 
(a)  Unreported^M.  R.  1857  or  issi. 
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and  that  he  i«  not  able  to  meet  the  costs  of  suit  if       1845. 
awarded  against  him. 

The  application  is  supported  by  two  casesi  Penning^ 
km  V.  Atvin{a\  before  Sir  John  Leach^  and  Drinan  v. 
Manmac(b)f  before  Sir  Edward  Sttgden^  Drinan  v. 
Mannix  rests  on  the  authority  of  Pennington  v.  Mvifh 
which  was  decided  on  the  ground,  that  the  suit  of  a 
married  woman  was  substantially  her  own  suit,  and  that 
her  next  friend  was  selected  by  her. 

A  decision  of  Sir  John  Leach^  approved  of  by  Sir 
Edward  Sugden^  is  deserving  of  the  greatest  respect,  and 
cannot  be  departed  from  without  great  hesitation.  In 
ordinaiy  cases,  such  authority  Is  sufficient  to  sustain  a 
rule  of  practice ;  but  the  consequence  of  declaring  that 
a  married  woman  shall  not  be  permitted  to  sue,  without 
giving  security  for  costs,  or  without  a  next  friend  who 
can  swear  that  he  is  competent  to  answer  the  costs, 
.  appeared  to  me  to  be  very  serious.  It  is  obvious, 
indeed,  that  there  may  be  many  cases  in  which  such  a 
rule  would  plainly  prevent  the  woman  from  seeking  to 
establish  the  most  just  claim,  and  in  that  way  would 
amount  to  an  absolute  denial  of  justice.  I  therefore 
thought  it  right  to  make  some  enquiry  respecting  the 
practice  of  the  Court  in  such  cases,  and  I  have  found 
two  cases,  in  which  a  married  woman  suing  by  her  next 
friend,  has  been  admitted  to .  sue  in  forma  pauperis  ; 
one  in  the  case  of  Collier  v.  Young  {c)j  and  the  other 
in  the  case  of  Valentine  v.  fValker((i).  In  the  last  case, 
which  occurred  eleven  years  after  Pennington  v.  Alvin, 
the  order  was  made  as  an  order  of  course,  but  after 
upon  consideration  by  Sir  John  Leach  himself,  on  the 

authority 

(a)  1  Sim.  4*  St.  264.  (c)  S5th  October^  1743. 

(b)  3  Dru.  i  War.  151.  [d)  19th  May,  1854. 
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authority  of  the  former  case  of  Collier  r.  Young.  A  nd  as 
it  appears  from  the  cases,  that  a  married  woman  may  be 
admitted  to  sue  in  forma  pauperis^  it  seems  too  much  to 
contend,  that  she  cannot,  as  in  this  case^  sue  by  a  next 
friend,  who,  though  not  able  to  say  that  he  has  the 
present  means  of  paying  the  costs  which  may  be  awarded 
against  him,  does,  nevertheless,  swear,  that  he  is  per^ 
fectly  solvent,  and  who  is  clearly  personally  answerable 
for  any  costs  awarded  against  him  and  left  unpaid. 


Under  the  circumstances,  there  seems  reason  to  con«- 
sider  that  the  decision  in  the  case  of  Pennington  v.  Atvin 
may  have  depended,  more  than  appears  by  the  report, 
upon  the  special  circumstances  which  attended  it,  and 
notwithstanding  the  authorities  cited,  I  do  not  think 
that  I  ought  to  grant  this  motion.  I  must  refuse  it 
without  costs,  and  must  add,  that  if  the  Defendant  Is 
desirous  of  carrying  the  case  for  the  opinion  of  the  Lord 
Chancellor,  it  is  highly  proper  so  to  do. 


REPORTS 


or 


CASES 


ARGUED  AND  DETERMINED  1845. 

IN 

THE  ROLLS  COURT. 


HOLCOMBE  V.  ANTROBUS.  April  24. 

June  30. 

TTNDER  an   order  of  the  20th  of  February  ISiS,  In  respect  of 

^^    made  by  Vice  Chancellor  Knight  Bruce,  to  whose  rouree  made 

Court    this    cause    was  attached,  the    Plaintiff    was  at  the  Rolls, 

under  an  obligation  to  file  a  bill  of  revivor  and  sup-  chancellor's 

plement,   and  also  obtain  an  order  to  revive  before  J*"*®*  ^^^  . 
*  J     -  Master  of  the 

the  Sd  of  Ajprilf  otherwise  the  bill  was  to  stand  dis-  Rolls  has  no 

^:««»^    jurisdiction 
""'"*'•  oTer  any  thing 
but  the  alleged  irregularity  and  the  incident  costs.    In  such  cases,  the  merits  or 
special  circumstances  cannot  be  considered  by  the  Master  of  the  jRolls  except  upon 
the  question  of  incidental  costs. 

The  Plaintiff  in  a  Vice-Chancellor's  cause  was  under  an  obligadon  to  obtain  an 
order  to  revive  before  the  3d  of  April^  or  have  his  bill  dismissed.  He  was  prevented 
complying,  by  reason  of  the  Defendant's  delay  in  appearing  according  to  undertak- 
ing Subsequent  to  the  3d  of  Apnl^  the  Plaintiff  obtained,  at  the  Rolls,  an  order  of 
course  to  revive,  omitting  all  mention  of  the  obligation  he  was  under.  Held,  ujion 
B  motion  before  the  Master  of  the  Rolls  to  discharge  the  order  for  irregularity,  that 
the  Master  of  the  Rolls  had  no  jurisdiction  to  consider  the  conduct  of  the  Defendant 
in  not  appearing,  although  it  i^rded  a  sufficient  answer  to  the  motion,  if  brought 
before  tne  proper  jurisdiction. 

A  party  obtaining  an  order  of  course  is  bound  to  state  truly  every  fact  which  is 
material  to  the  question,  whether  an  order  ought  to  be  granted  as  of  course  or  not. 

Upon  a  modon  to  discharge  an  order  obtained  as  of  course,  which  ought  to  have 
been  the  subject  of  a  special  application,  the  order  is  to  be  discharged  on  that 
ground,  although  there  may  be  merits^  on  which  it  might  have  been  proper  to  grant 
the  order. 
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1845.        missed.     The  bill  of  revivor  and  supplement  was  re- 
^^^^^^    ffularly   filed,    and  the  subpoena  was  served  on   the 
V.  13th  of  March.    The  Defendant's  solicitor,  on  the  same 

day,  gave  an  undertaking  to  appear  thereto,  but  n^* 
lected  to  do  so  until  the  31st  of  March.  Under  the  10th 
Order  of  December  1833(a)  the  order  to  revive  could 
only  be  obtained  at  the  expiration  of  eight  days  tfier 
appearance^  no  cause  having  been  shewn  in  the  inter- 
val. In  consequence  of  the  Defendant's  delay  in  enter- 
ing his  appearance  pursuant  to  the  undertaking,  the 
Plaintiff  was  unable  to  obtain  the  order  to  revive  pre- 
vious to  the  3d  of  Aprils  as  required  by  the  Vice 
Chancellor's  order. 

On  the  15th  of  Aprils  the  Plaintiff  obtained  at  the 
Rolls  an  order  of  course  to  revive,  on  the  simple  alle- 
gation, that  the  time  limited  for  shewing  cause  against 
the  revivor  had  expired  without  cause  shewn,  and  with- 
out, in  any  way,  noticing  the  order  of  the  Vice  Chan- 
cellor Knight  Bruce  of  the  20th  ci  Fdnruary. 

'  It  was  now  moved,  on  behalf  of  the  Defendant,  that 
the  order  of  course  of  the  15th  of  April  might  be  dis- 
charged for  irregularity. 

Mr.  G.  L.  Russellj  in  support  of  the  motion.  The 
order  is  irregular,  first,  because  it  was  obtained  after  the 
time  limited,  and  when  the  Defendant  was  entitled  to 
have  the  bill  dismissed;  and  secondly,  because  the 
Plaintiff,  on  applying  for  it,  suppressed  a  most  material 
fact,  namely,  the  order  of  the  20th  of  February  1845. 
St.  Victor  v.  Devereux.  (i) 

Mr. 

(a)  Ord.  Can,  46.  on  the  ground  oflaches,  by  Lord 

(h)  6  Beavan,  584,,  reversed,      Lyndhurtt,  27th  Fehmary  1845. 
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Mr.  Turner  and  Mr.  Cole  for  the   Plaintiff.      The        11B45. 
Defendant  has  waived  his  right  to  have  the  bill  dis-     ^T*^^^^^ 

o  HOLCOUBB 

missed  for  the  PlaintiiPs  default,  first,  because  it  was  r. 

the  Defendant's  breach  of  bis  undertaking  to  appeari 
which  prevented  the  PlaintiiPs  complying  with  the  exi- 
gency of  the  order ;  and  secondly,  because  he  did  not 
at  once  obtain  the  order  to  dismiss,  which  might  have 
oeen  had  as  of  course,  Dobede  \^  Edwards  {a),  .but 
allowed  the  Plaintiff,  to  take  a  step ;  Femes  v*  Htdchinr 
^(m.(Jb)  The  oply  right  which  the  order  of  the  20th  of 
Februarjf  gave  the  Defendant  was  to  apply  to  dismiss ; 
it  in  no  way  prevented  the  Plaintiff  from  obtaining  the 
order  to  revive  at  any  time. 

i 

Again,  the  irregularity,  if  any,  having  been  created 
by  the  Defendant  himself,  he  is  under  a  ^'personal 
exception,"  which  estops  him  from  taking  any  advantage 
of  the  error. 

Mr.  G.  L,  Russell  in  reply.  The  undertaking  was 
not  to  appear  by  any  given  day,  but  was  general.  The 
object  of  the  Defendant's  delay  was  not  to  prejudice 
the  Plaintiff,^  but  to  extend  the  time  for  demurring 
towards  Easter  Term. 

The  Master  of  the  Rolls. 

I  will  reserve  the  question  ;  but  supposing  the  order 
to  have  been  irregularly  obtained,  the  points  are,  whether 
the  conduct  of  the  Defendant  is  not  a  waiver;  and  the 
cause  being  attached  to  another  branch  of  the  Court, 
whether  that  objection  to  the  present  motion  can  be 
taken  advantage  of  at  the  Rolls. 


♦ , 


The 
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« 

1845.  The  Master  <^{he  Rolls. 

HoLcoMBB  This  cause  is  ascribed  to  his  Honour  the  Vice  Chan- 
Antbobus.  celior  Knighi  Bmce^  and  on  the  20lh  day  of  February 
Iast|  upon  a  motion  made  by  the  PlainUfl^  to  discharge 
an  order  obtained  by  the  Defendant  Henry  HoMoust 
for  irregularity,  his  Honour  was  pleased  to  order,  that 
the  Plaintiff  should,  within  three  weeks  from  that  timcy 
file  a  bill  of  revivor  and  supplement,  and  should,  within 
six  weeks  from  that  time,  obtain  an  order  to  revive  the 
cause,  and  in  default  thereof,  it  was  ordered  that  the 
Plaintiff's  bill  should  stand  dbmissed  with  costs,  as 
against  the  Defendant  Henry  Hobhouse. 

The  bill  of  revivor  and  supplement  was  filed  on  the 
11th  oi  March^  which  was  within  the  three  weeks  al- 
lowed ;  the  subpoma  to  appear  was  served  on  the  ISth 
day  of  the  same  month,  and  thereupon  Mr.  J3uf/,  the 
solicitor  or  agent  of  the  Defendant,  signed  on  the  back  of 
the  subpoena  an  undertaking  to  appear  for  the  Defendant. 

The  six  weeks  from  the  20th  day  of  Fdnuary^  within 
which  it  was  the  Flaintiflfs  duty  to  obtdn  his  order  to 
revive,  were  to  expire  on  the  Sd  day  of  April;  and  as 
the  Plaintiff  could  not,  under  the  General  Orders  oc 
December  1833,  obtain  the  order  to  revive  till  the 
expiration  of  eight  days  afber  the  Defendant's  appear- 
ance, it  is  plain,  that  the  Plaintiff's  ability  to  revive  in 
time  depended  upon  the  time  of  the  Defendant's  appear- 
ance. If  the  Defendant  had  appeared  immediately,  or 
within  the  usual  time  limited  for  appearance,  the  Plain- 
tiff would  have  been  able  to  revive  in  due  time^  and  to 
have  fully  satisfied  the  order  of  the  20th  of  February. 
But  for  some  reason  which  does  not  appear^  the  De- 
fendant's appearance  was  delayed  till  the  31st  of  March^ 
and  in  consequence  ther6o^  it  became  impossible  for  the 
Plaintiff  to  obtain  his  order  to  revive,  consistently  with 

the 
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the  General  Order  of  December  1633,  and  the  order  of       1845* 
the  20th  of  Februaty  1 845.  iT*^*'''^^ 


Under  these  circumstances^  the  Sd  day  of  April 
passed,  without  an  order  to  revive  having  been  obtained, 
and  that  part  of  the  order  of  the  20th  of  February  which 
directed  the  bill  to  be  dismissed  with  costs  became 
operative. 

.  In  this  state  of  things,  I  may  presume,  that  his  Honoui 
the  Vice  Chancellor  Knight  Bruce  would  have  enlarged 
the  time  allowed  to  the  Plaintiff  to  obtain  his  order  to 
revive,  if  application  for  that  purpose  had  been  made  to 
him* 


Antbobds. 


The  delay  of  the  Defendant  to  appear  was  the  cause 
of  the  Plaintiff's  default;  that  delay  proceeded,  I  sup- 
pose, from  accident  I  cannot  easily  impute  it  to  any 
wilful  intention  to  injure  the  Plaintiff,  but  I  think  that  I 
may  assume,  without  any  danger  of  error,  that  whatever 
was  the  cause  of  the  Defendant's  delay  to  appear  after  his 
undertaking,  he  would  not  have  been  allowed,  in  a  Court 
where  the  merits  could  be  discussed,  to  take  advantage 
of  the  Plaintifi^s  default  which  was  occasioned  by  it« 

Unfortunately,  the  Plaintiff  did  not  apply  to  the  Vice 
Chancellor  KnigfU  Bruce  for  an  enlarged  time,  but,  on 
the  15th  oi  Aprils  applied  for  and  obtained  an  order  of 
course  to  revive  at  the  Rolls,  on  the  usual  allegation, 
that  the  time  limited  for  shewing  cause  against  the 
revivor  had  expired  without  cause  shewn. 

The  order  of  the  20th  of  February^  by  which  the  bill 
was  ordered  to  be  dismissed,  was  not  mentioned  in  the 
petition,  and  I  am  of  opinion,  that  by  reason  of  that 
omission,  the  order  to  revive  was  irregularly  obtained, 
and  must  be  discharged. 

£tf  S  It 
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HOLCOMBB 

V. 
AlfTBOBl/i. 


It  was  stroDj^y  pressed  upon  me^  that  oiider  the  cir<- 
cumstances  of  this  case,  I  ought  to  hold  that  the  Deiand- 
ant  is  not  entided  to  take  advantage  of  the  irregularity ; 
and  if,  upon  any  occasion  of  thb  sort,  I  had  jurisdiction 
Xo  determine  anything  but  the  question  of  irregularity 
and  the  costs  of  it,  I  should  be  of  that  opinion ;  but 
after  repeated  consideration  of  the  subject,  I  am  of 
opinion,  that  in  respect  to  orders  of  course,  made  at' the 
Rolls  in  causes  ascribed  to  the  other  branches  of  the 
Court,  I  have  no  jurisdiction  over  anything  but  the 
alleged  irregularity  and  incidental  costs. 


i  If  there  be  merits  or  circumstances,  as  there  were  in 
St»  Victor  V.  Devereuxy  and  as  there  are  in  this  case, 
which  lead  to  the  conclusion,  that  the  party  seeking  to 
avail  himself  of  the  irregularity  ought  not  to  be  allowed 
to  do  so,  those  merits  or  circumstances  ought,  in  my 
opinion,  to  be  brought  under  the  consideration  either  of 
the  Lord  Chancellor,  or  of  the  Vice  Chancellor  in  whose 
Court  the  cause  is. 


A  motion,  ^lade  before  the  Lord  Chancellor,  to  dis- 
charge an  order  of  mine,  may  be  considered  as,  in  effect, 
both  a  re*hearing  of  the  motion  made  before  me,  and 
an  original  motion  upon  grounds  not  within  my  juris- 
diction. Upon  such  re-hearing  and  original  motion, 
his  lordship  may  take  into  consideration,  not  only  evi- 
dence which  was  not  brought  before  me,  but  fistcts  and 
circumstances  which  were  brought  before  me,  but  which 
I  had  no  jurisdiction  to  decide  upon ;  and  the  applica- 
tion being  made  by  the  party  who  obtained  the  order  of 
course,  his  Lordship  may,  possibly,  think  the  case  not 
within  Lord  CottenhanCs  rule,  and  may  therefore  sup- 
port the  order  of  course  on  the  merits ;  and  thus  it  isr, 
that  the  Lord  Chancellor  having  jurisdiction  over  the 
^hole  matter,  may,  upon  a  motion  to  discharge  an  order 
of  mine  discharging  an  irregular  order,  take  into  his 


con- 
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consiitoation  merits  and  circumstances  affecting  the 
party  who  did  not  apply  ibr  the  order,  and  over  which 
I  have  no  jurisdiction  in  such  cases ;  and  he  may^  upon 
those  merits  and  circumstances,  justly  discharge  my 
discharging  orderj  without  deciding  that  it  was  wrong 
in  me  to  make  it. 
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holcohbb 
Antrobvs^ 


The  Vice  Chancellors  have,  indeed,  no  jurisdiction 
over  an  order  made  here :  but  if  I  have  discharged  an 
order  of  course  irregularly  obtained,  and  the  circum* 
stances  or  merits  in  the  cause  are  such,  as  to  shew  that 
the  party  who  obtained  the  order  irregularly  would  have 
been  entitled  to  -it,  if  regularly  applied  for,  there  is 
nothing  to  prevent  the  like  order  being  made  by  the 
Vice  Chancellor  upon  a  proper  application  to  him. 

• 

In  this  case,  if  it  be  brought  before  the  Lord  Chan- 
cellor upon  a  rehearing  and  original  motion,  on  the  same 
evidence  that  is  now  brought  before  me^  I  conceive  that 
die  Lord  Chancellor  niay  properly  discharge  the  dis- 
charging order  which  I  now  make ;  but  the  ground  on 
which  I  form  that  opinion  is,  that  the  Lord  Chancellor 
may  properly  take  into  his  consideration  the  circum^ 
stances  which  I  am  under  the  necessity  of  excluding, 
because  I  have  no  jurisdiction  over  them  in  a  cause  not 
-attached  to  this  Court,  and  may  possibly  consider  the  ap* 
plication  made  by  the  party  who  obtained  the  order  of 
course  not  within  the  rule  laid  down  by  Lord  Cottenham. 

9 
'I  t 

And  further,  if  the  order  which  I  now  make  should  be 
>acquiesced  in,  I  conceive  that  if  an  application  be  made 
to  the  Vice  Chancellor  Knight  Bruce  for  an  order  to  the 
effect  of  that  which  I  now  discharge,  his  Honour,  having 
jurisdiction  to  consider  the  matter  which  I  am  obliged 
to  exclude,  may,  if  the  case  be  brought  before  him  on 
the  same  evidence  which  is  now  before  me,  very  pro- 
perly make  an  order  in  compliance  with  the  application. 

Ee  it  Upon 
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184i5«  Upon  occasions  of  this  kind  there  are  three  rules  of 

Jr^J^"*^---  which  I  have  taken  notice.    Firsts  a  party  obtwiing  an 
V.  order  of  course  is  bound  to  state  truly»  every  fact  which 

Amtbobus.  i^  material  to  the  question^  i^ether  the  order  ought  to 
be  granted  as  of  course  or  not.  Secondly,  upon  a 
motion  to  dischaige  an  order  obtained  as  of  course 
which  ought  to  have  been  the  subject  of  a  special  appli- 
cation, the  order  is  to  be  discharged  on  that  ground, 
although  there  may  be  merits  on  which  it  might  have 
been  proper  to  grant  the  order*  And,  thirdly,  merits 
or  special  circumstances  in  cases  ascribed  to  any  Vice 
Chancellor  ought  not  to  be  drawn  into  discussion  in  this 
Court  for  the  purpose  of  any  decision.  I  am  not  aware 
that  the  first  of  the  rules  has  ever  been  doubted,  and  it 
has  been  violated  in  this  case,  by  the  omission  to  state 
the  fact,  that  an  order  to  dismiss  the  bill  was  in  operation. 
The  second  rule  was  established  by  Lord  Coiienham 
when  he  presided  over  this  Court,  and  afterwards  acted 
upon  by  him  when  he  became  Lord  Chancellor,  as  in 
Harris  v.  Start,  {a)  The  third  rule  appears  to  me  to 
be  a  necessary  consequence  of  the  Orders  of  the  5th  of 
May  1837,  and  the  9th  of  May  1839.  I  conceive  that 
in  a  cause  attached  to  another  branch  of  the  Court  I 
have  no  jurisdiction  to  consider  any  merits  or  special 
circumstances  upon  a  mere  question  of  irregularity,  or 
to  consider  the  effect  of  them  upon  the  question,  wbe- 
ther  an  order  is  to  be  discharged  for  irregularity. 

But  I  think  that  they  may  be  considered  on  the 
question  of  incidental  costs ;  and  having  regard  to  them 
as  to  such  costS|  I  shall  discharge  this  order  without 

COStSf 
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GREENWOOD  v.  CHURCHILL,  (a)  Feb.  21. 

l^N  the  27th  of  June  1839,  a  considerable  property  On  a  sale 
^^   was  sold  under  the  Court,  subject  to  special  con-  ?,"^^  j^  ^ 
ditions  of  sale*    J*  C.  Rislty  became  the  purchaser*  1339,  it  was 

provided  by 

It  was  stipulated  by  the  conditions  of  sale  that  the  tions,  that  the 
abstract  should  be  delivered  within  twenty-one  days.  "u^^'Jjig 
The  purchaser  was  to  have  the  rents  from  the  II th  delivered  in 
of  October  1839,  and  pay  in  his  purchase-money  on  or  dayf* that  the 
before  the  9tli  of  November  1839 ;  but  ifjjrom  any  cause  purchaser 
xokaleoerf  the  purchase-money  should  not  be  paid  into  entitled  to 
the  bank  by  the  time  before  stipulated,  the  purchaser  the  rents  from 

^  .  ,  ^  October,  and 

was  thereupon  to  pay  interest  thereon  at  5  per  cent,  pay  his  pur. 
per  annum.  e*"**?®  ""^"^y 

*  m  November^ 

and  if"  from 

The  purchaser  entered  into  possession,  and  had  ex-  *"y  cause^^  ^ 

ercised  distinct  acts  of  ownership,  but  had  not  paid  the  should  not  be 

purchase-money  into  Court,  in  consequence  of  the  delay  P"***  *5  *^*^ 

of  the  vendors  in  making  out  the  title.  should  pay 

interest  at 

Aa  imperfect  al)stract  was  delivered  on  the  18th  of  The  vendors 

July  1839,  and  it  was  insisted  that  the  first  perfect  one  r^Jr""**^? 

was  delivered  in  August  1841.    Great  difficulties  and  ahstractwithin 

delay  had  occurred  in  making  out  the  title;  but  ulti-  Ih^'^a;*"** 

mately  the  purchaser  accepted  it  as  it  was.  great  delay 

^  ^  '^  and  difficulty. 

on  their  part, 

A  motion  was  now  made  that  the  purchaser  should  in  making  out 
pay  his  purchase-money,  11,785/.,  into  Court  (which  JJhichwwnot 

part  complete  till 
r  X  «       ,  ,.  1845.    The 

(a)  Ex  rekiume.  purchaser  had 

entered  into 
postession.    On  a  motion  made  in  1845  to  pay  the  purchase-money  and  Interest 
into  Court,  the  Court  held,  that  it  could  not  relieve  the  purchaser  from  payment  of 
interest,  but  made  the  order  without  prejudice  to  any  application  for  compensation. 
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1845.        part  of  the  motion  was  not  resisted),  together  with  in- 
terest at  5  per  cent  from  the  9th  of  November  1889. 

V,  The  only  question  was  as  to  the  interest* 

Churchill. 

Mr.  Hodgson  and  Mr.  Cok  for  the  Plaintiff,  and 

Mr.  Thmer  and  Mr.  Stinton^  for  other  parties,  con- 
tended, that  the  purchaser  was  liable  to  pay  interest  ac-* 
cording  to  the  express  condition  of  the  contract,  Esdaile 
V.  Stephenson  (a),  and  that  he  was  not  entitled  to  retain 
both  his  purchase-money  and  possession  of  the  estate. 

Mr.  Kindersley  and  Mr.  Chandless^  conird.  The  pur- 
chaser ought  not  to  be  charged  with  interest  at  so  high 
a  rate  as  5  per  cent. ;  the  delay  having  been  wholly 
created  by  the  vendors,  and  by  their  neglect  in  not 
ascertiiining  their  tide  before  the  sale,  so  as  to  be  able 
to  deliver  a  perfect  abstract  within  the  time  agreed 
upon  and  to  evidence  their  title  within  a  limited  period. 
The  title  is  not  perfect  even  now,  though  the  pur- 
chaser has  agreed  to  accept  it. 

7%^  Master  of  the  Rolls. 

This  is,  no  doubt,  a  case  of  hardship  on  the  pur- 
chaser, who  has  acted  in  a  laudable  and  generous  man- 
ner; and  there  may  be  a  reason  for  considering  his 
case  in  another  form ;  but  at  present  it  appears  that  he 
is  seeking  to  procure  a  variation  of  the  contract  The 
conditions  expressly  provide,  that  the  purchase-money 
shall  be  paid  into  Court  before  the  9th  o( November  IS39 ; 
and  if  any  delay  arose,  from  any  cause  whatever,  it  was 
to  be  paid  with  interest  at  5  per  cent  The  vendors  were 
also  to  deliver  an  abstract  within  twenty-one  days  from 

the 

(a)  1  Sim.  4  Si.  iSS. 
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the  27th  otjune  1839;  but  they  were  not  in  a  situation        1845. 
to  do  so,  and,  as  the  purchaser  says,  they  did  not  deliver   q^""^^ 
any  abstract  before  the  20th  of  August  1841.     Since  v^ 

then,  they  have  made  out  a  title  which  the  purchaadr  ^*^*^**^' 
consents  to  accept,  but  which,  it  is  said,  is  not  such  a 
title  as  he  was  bound  to  accept  If^  however,  the  pur- 
chaser consents  to  accept  it,  I  must  consider  it  sufficient. 
The  vendors  having  now  shewn  a  title,  it  is  asked  that 
the  purchase-money  and  interest  may  be  paid  into  Court; 
and  the  only  objection  made  is  as  to  the  interest.  I  think, 
however,  that  no  reasons  have  been  stated  which  furnish 
any  ground  for  altering  the  express  terms  of  the  contract. 
It  is  said  that  the  purchaser  has  been  put  to  an  expense 
to  which  he  would  not  have  been  liable  if  the  state  of  the  ' 
title  had  been  known.  This  may  be  a  ground  for  consi- 
dering his  case,  and  may  entitle  him  to  compensation. 
The  purchaser  might  have  applied  to  the  Court  when  he 
found  that  he  was  likely  to  be  put  to  expense  or  in<4  • 
convenience,  but  upon  the  present  application  the  coiir- 
tract  cannot  be  altered.  I  must  therefore  make  the 
order  which  b  asked,  without  prejudice  to  the  pur- 
chaser's right,  if  so  advised,  to  make  any  distinct  appli- 
cation for  compensation  out  of  money  in  Court. 
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18M. 


March  4. 
June  S4« 


In  re  WELL& 


*e  pay.     HpHIS  was  a  petition  by  a  mortgagor  for  the  taxation, 
-^  after  payment,  of  the  bill  of  costs  of  the  mortgagee's 


Where 

mcnt 

of  costs  has 

been  obtained  solicitor, 
by  undue  pres- 
sure, a  tax- 

d*'°"tS*^n^  An  arrangement  having  been  made  for  transferring 
proof  of  over-  the  mortgage,  the  Respondent,  the  mortgogee^is  soli- 
ourfhewinff '  citor,  was  af^lied  to  to  furnish  an  abstract.  He  accord- 
thatsuchover-  ingly  prepared  a  new  abstract  of  the  title,  instead  of 

adding  the  abstract  of  the  mortgage  deed  to  the  abstract 


gross  as  to 
amount  to 
fraud. 

It  is  a  "spe- 
cial circum- 
stance*' with- 
in the  6  & 
7  Vict,  c.  75^ 
where,  on 
paying  off  a 
mortgage,  a 


of  title  already  in  his  possession. 

On  the  18th  of  December  1844,  the  parties  met  to 

complete,  when  the  clerk  of  the  Respondent  attended, 

and  then  presented  his  bill  of  costs,  amounting  to 

19/.  l5.  lOd.    The  mortgagor  and  her  solicitor  objected 

soIfcTtoTpro.    to  several  items,  and  requested  that  the  bill  might  stand 

duces  his  bill   ^yg^  foj.  ^  few  days,  in  order  to  see  Mr.  fVetts  thereon ; 

and  insists  on  '' 

payment  as  a    but  the  clerk  refused  to  complete  the  transfer  and  de- 


condition  for 
immediate 
completion, 
though  items 
are  objected 
to,  and  a 
taxation  will 
be  directed 

after  payment,  amount  of  61.  1  Is.  8i,  which  were  as  follow :  — 
if  there  are 


liver  over  the  deeds  without  full  payment  of  the  bills. 
The  mortgagor  thereupon  paid  the  bill,  and  the  transfer 
was  completed.  She  now  presented  a  petition  for  the 
taxation  of  the  bill,  on  the  ground  of  pressure.  Items 
of  overcharge  were  specified  in  the  petition,  to  the 


apparent 
over-charges. 
A  taxation 
at  the  instance 
of  a  mortgagor 
of  the  bill  of 
the  mort- 


Instructions  for  abstract,  &c.   - 

Preparing  draft  abstract 

Fair  copy        -  -  - 
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-  4 
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d. 
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8 

Mr. 


g^gee's  so- 
licitor, must  be  as  between  the  solicitor  and  his  client,  the  mortgagee. 

Upon  an  application  to  tax  a  paid  bill,  the  solicitor  will  not  be  permitted  to  add 
to  any  under-cnaiges  contained  therdn,  but  the  taxation  must  be  btwl  oa  the  bill  as 
delivered  and  paid. 
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Mr*  GoodeoCf  in  support  of  the  petition,  saldj  there        1845. 
were  sufficient  special  circumstances  to  induce  Ihe  Court      ^^2^'^^^ 
to  send  this  bill  (or  taxation,  for  it  had  been  paid  under       Wells. 
pressure,  and  contained  plain  overcharges.     He  com*         « 
mented  on  the  items.    That  there  were  also  items  which 
were  properly  chargeable,  as  against  the  mortgagor  only, 
and  not  as  against  the  mortgagee* 

Mr.  TumeTf  conird^  contended  that  there  was  not 
sufficient  to  put  the  parties  to  the  expense  of  a  refer- 
ence. That  the  charges  were  proper;  and  if  not,  that 
the  overcharges  were  trivial ;  and  that  to  induce  the  Court 
to  direct  a  taxation  after  payment,  the  overcharges  must 
be  so  gross,  as  to  be  evidence  of  fraud ;  Horlock  v. 
Smith  (a),  Waters  v.  Taylor,  (b)  That  the  other  items 
of  the  bill  were  considerably  undercharged ;  and  that, 
if  the  overcharges  were  to  be  deducted,  the  solicitor 
ought,  in  fairness,  to  be  allowed  to  add  to  the  under- 
charges, for  he  had  charged  S&  4(f.  for  attendances, 
for  which  he  was  entitled  to  6s.  ^d. 

T/ie  Master  of  the  Rolls. 

It  is  much  to  be  regretted  that  tliere  should  be  a  liti- 
gation like  this  for  so  small  an  amount ;  but  I  think  that 
if  the  objection  raised  by  the  Respondent  to  the  taxation 
were  to  prevail,  and  be  applied  to  all  cases  of  this  kir^d, 
the  greatest  ii^ustice  might  be  the  consequence. 

I  conceive  it  my  duty  to  order  the  taxation  of  this 
UlL  The  first  *'  special  circumstance ''  is,  that  the  bill 
was  delivered  at  a  time  when  it  was  impracticable,  ac- 
cording to  the  nature  of  the  transaction,  to  submit  it  to 
a  satbfactory  examination  before  it  was  paid  v  the  second 

"  special 

(a)  9  M^.  ^  Cr,  495.  .  it)  Jbid.  $%^ 
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March  10. 


FLACK  V.  LONGMATE. 


A  party  died 
in  1830,  hav« 
ing  vested  in 
him  a  mort- 
gage in  fee, 
and  the  lapse 
of  time  and 
circumstances 
were  such,  as 
to  render  it 
very  impro- 
bable that  any 
party  could 
now  establish 
any  right  to 
the  equity  of 
redemption. 
Held,  never- 
theless, that 
the  widow 
was  not  en- 
titled to 
dower. 


rriHE  question  in  this  case  was  as  to  the  right  of  the 
"^  widow  of  Henry  Flack  to  dower  out  of  an  estate  in 
which  he  was  interested ;  but  as  to  which,  it  was  doubt- 
ful, whether  he  was  seised  in  fee,  or  had  a  mere  mort- 
gage title  subject  to  redemption. 

In  1754,  Broome  mortgaged  the  estate  to  Joseph  Biou 
in  fee,  and  in  1781  tlie  mortgage  moneiy  was  vested  in 
Susannah  Biou  and  her  sister,  and  the  iequity  of  redemp- 
tion in  Sewell  ManselL  By  indenture  dated  an  1781, 
Sewell  Mansell  conveyed  the  estate  to  AbelJenkinSf  in 
trust  to  sell  and  pay  the  mortgages  and  certain  other 
debts.  MelJenkins entered  into  possession,  and  died 
in  1802,  having  devised  his  estate  to  James  and  OsDen, 
who  entered  into  possession,  and  continued  to  pay  inte- 
rest on  the  mortgage  till  July  1816. 

In  November  1817  James  and  (koen  filed  their  bill 
against  Susannah  Biou,  to  redeem,  and  for  an  injunction 
to  prevent  her  recovering  possession  by  ejectment,  and  a 
motion  being  made  for  an  injunction,  it  was  ordered, 
in  March  1818,  that,  the  Plaintiffs  undertaking  to  give 
judgment  in  the  action  against  the  tenants  (a),  the  De- 
fendant should  not  proceed  therein  until  the  further 
order  of  the  Court. 


By  a  subsequent  order,  made  in  Mmf  1819,  Susannah 
Biou  was  ordered  to  restore  possession  of  the  premises 
to  the  Plaintiffs  in  that  suit,  (b)    Susannah  Biou  died  in 

182)^ 
(a)  8  Swan.  %ZS.  (&)  3  Swan.  247. 
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I82I9  having,  by  her  will,  given  the  mortgage  monies  and 
securities  for  the  same,  and  the  tide-deeds  to  Flack.  The 
bill  having  been  afterwards  revived,  was  heard  in  1826, 
and  was  then  dismissed  with  costs,. on  the  ground  that 
the  trustee  under  the  deed  of  1781>  and  those  repre- 
senting him,  being  bare  trustees  (the  other  debts  bitvjng 
been  paid),  had  no  right  to  redeem. 


^21 


1845. 


Flack 
lonomatb« 


Mack  had  then  obtained  possession,  which  be  re- 
tained until  his  death  ia  1850«  His  widow  claimed  a 
right  to  dower  out  of  the  estate,  and  on  a  reference  to 
the  Master^  he  reported  against  her  claim,  whereupon 
she  took  exceptions  to  the  reportf  which  now  came  on 
for  argument. 

Mr.  Kinderskjjf  and  Mr.  John  Daily  in  support  of  the 
exceptions.  After  the  great  lapse  of  time,  there  is  not 
the  slightest  reason  for  believing  that  any  person  will 
come  forward,  or  be  able  to  establish  any  right  to  the 
equity  of  redemption.  The  only  claimants  were  de- 
feated in  1826,  now  twenty  years  ago^  and  nothing  ap- 
pears of  the  last  owner  since  1781.  At  law,  Flack,  at 
his  death,  had  a  fee  simple  absolute,  to  which  all  the 
incidents  to  that  estate  attached,  and,  amongst  them, 
the  right  to  dower.  The  widow  having  the  legal  right 
to  dower,  this  Court  will  not  interfere  with  it,  except  it 
defeats  some  equitable  right,  and  there  is  none. 

The  Court  has  treated  this  as  real  c^state,  and  the 
Master  reports  that  Flack  died  seised  of  the  estate,  and 
that  it  descended  to  the  heir,  subject  to  the  equity  of 
redemption  (if  any)  of  the  mortgagor. 


Mr.  Tinneyj  Mr.  Sihtton^  and  Mr.  C.  Barber^  contra. 
The  widow  is  not  entidcd  to  dower,  and  the  Master's 
finding  is  correct.    You  must  consider  what  estate  Flack 

Vol.  VIII.  Ff  had 
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1845.  had  at  his  death.  Interest  was  paid  down  to  1816»  and 
at  JElad^s  death,  fourteen  years  only  had  exjHred  since 
the  last  payment  of  interest,  so  that  the  mortgagor's  daim 
could  not  have  been  barred.  Tlie  tide  of  Bum  and  of 
Flack  has  always  been  admitted  to  be  a  mortgage  title, 
and  liable  to  redemption.  The  prc^rty  was  left  to 
Flack  as  a  mortgage  by  the  will  of  Susannah  BiotL  In 
Hansard  Y»Hardy{a)f  redemption  was  decreed  against 
the  heir  of  a  mortgagee  and  a  purchaser  with  notice, 
upon  acknowledgment  of  the  mortgage  within  twenty 
years  before  the  bill,  in  transactions  with  other  perscns, 
not  with  the  heirs  of  the  mortgagor. 

The  Master  of  the  Rolls. 

This  case  is  very  unsatisfactory  in  many  particulars ; 
but  I  have  no  difficulty  in  coming  to  a  conclusion  on  it. 
The  widow,  in  this  case,  claims  to  be  aititled  to  dower 
out  of  an  estate  which  she  alleges  belonged  to  her  hus- 
band at  the  time  of  his  death.  It  is,  therefore,  necessary 
to  consider  what  estate  the  husband  had  at  the  time  of 
his  death.  That  this  was  originally  a  mortgage  estate 
nobody  can  have  any  doubt ;  it  was  vested  in  Susannah 
Biou  in  1818 ;  but  who  was  entitled  to  the  equity  of  re- 
demption either  then  or  at  a  short  time  afterwards,  does 
not  in  any  way  appear.  She  was  entitled  only  as  mort- 
gagee of  the  estate,  and  she  received  interest  on  the 
mortgage  security  so  late  as  the  month  of  Jtii^  1816,  and 
I  assume^  in  the  absence  of  any  thing  to  the  contrary, 
that  she  received  the  interest  from  some  proper  source. 
Not  long  after,  and  in  the  lifetime  of  Susannah  Biou^  a 
bill  was  filed  to  redeem,  {b)  On  the  3d  of  January  1 821, 
Susannah  Biou  died,  having,  by  her  ^  will,  given  this  as 
a  mortgage  property  to  Flacky  who  obtained  possession, 
and  enjoyed  it  in  the  character  of  mortgagee  in  posses- 
sion, 
(a)  18  Vet.  ASS.  {h)  85th  Kov.  1817.  See  JbiMsf 

v»  Biou^  5  Swan,  254, 
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sioiL  The  suit  went  on  and  was  revived,  after  the  death  1 845. 
of  Susannah  BioUf  agamst  her  representatives ;  when  it 
came  on  for  decision  (a),  it  appeared  that  the  person 
claiming  the  right  to  redeem  had  not  a  perfect  right; 
the  bill  was  dismbsed,  and  in  1829  this  was  finally  or- 
dered by  the  Lord  Chancellor  on  appeal  from  the  Vice- 
Chancellor.  Though  it  was  not  foond  who  was  the  party 
entided  to  redeem,  still  I  think  I  may  say,  from  my  own 
recollection  of  the  case,  that  there  was  no  doubt  that  this 
was  a  mortgage,  and  that  the  only  question  was,  whether 
the  Plaintiff  in  that  suit  had  made  out  a  title  to  redeem. 
The  decision  was  made  in  the  lifetime  of  Hack.  He 
therefore  remained  in  possession  of  this  estate,  admitted 
to  be  a  mortgage  estate,  though  without  knowing  who 
was  entitled  to  redeem.  It  is  very  probable,  that  he 
might  have  considered  himself  absolutely  entitled  to  the 
estate,  and  it  is  very  natural  to  suppose,  that  he  con- 
gratulated himself  that  he  had  got  a  windfall. 

In  order  to  consider  whether  the  widow  is  dowable, 

we  must  lock  at  the  matter  as  it  stood  at  the  death  of 

her  husband ;  and  I  have  no  hesitation  in  saying,  that 

he  must  be  considered  as  having  had  a  mortgage  estate, 

for  if  any  person  claiming  under  the  mortgagor  had 

come  forward,  he  would  have  had  a  right  to  r^eem,  and 

that  was  the  situation  of  things  when  he  died.     It  is  to 

that  period  we  must  have  regard  in  considering  the  right 

to  dower,  and  we  are  not  to  look  at  subsequent  events.  (&) 

It  may  happen  that,  at  the  present  moment,  there  is  no 

right  in  anybody  to  redeem ;  that  the  time  has  passed, 

and  that  if  any  claims  to  redeem  were  now  made,  the 

answer  would  be,  '*  more  than  twenty  years  have  elapsed, 

during  which  we  have  had  undisturbed  possession."  (c) 

It 

(a)  Slit  May  IS26,  See  Jamct         (b)  See  Curre  v.  Bowyer,  5 
▼.  Biouy  and  Owen  v.  Ftach^  S      Beavan^  6.,  note  (&)• 
&m.  4r  St.  600.  (c)  4  W.  4.  c.  27.  #.  28. 

Ff2 
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1845. 


Flack 

V, 
LoNOMATE. 


It  may  appear  that  nobody  is  entitled  to  redeem ;  but 
did  this  state  of  things  exist  at  the  death  oF  the  husband  ? 
Though  the  husband  might  have  considered  it  as  his 
own  at  his  death,  and  though  I  may  not  now  consider  it 
subject  to  any  claim  to  redemption,  yet  the  quality  of  the 
estate,  in  the  consideration  of  this  Court,  at  the  decease 
of  the  husband,  was  not  such  as  to  give  a  right  to  dower. 
I  must  overrule  the  exception. 


April  8. 


In  re  HOWARD. 


Parties  agreed  rpHREE  suits  being  pending  before  the  Vice-Chan- 

to  compro-  ■  ^  '^  °  . 

inise  a  suit,  cellor  of  England^  the  parties  came  to  a  compro- 

and  the  trus-  mise,  whereby,  amongst  other  things,  it  was  provided, 

were  to  be  de-  that  the  costs  of  all  parties  should  be  paid  by  JL  Howard 

a*fumlin"hia  *"^  "^^  G,  Reeves  (who  were  trustees  of  the  will  of  the 

hands.    By  testator),  and  such  payment  should  be  allowed  in  their 

the  Vice-  accounts.     And  it  was  also  agreed,  that  by  the  costs  of 

Chancellor  of  ^^  parties  were  meant  costs  as  between  solicitor  and 
England,  the        . 

compromise     client,  &c.     And  it  was  thereby  also  agreed,  that  a  sum 

TtT^wrTto  ^^^^^^'^  P*^^  ®f  ^^®  s^^^  testator's  estate  in  the  hands  of 
be  the  agree-  L.  Howard^  less  the  costs  and  charges  of  his  solicitors, 
the*nartiM^^"  should  be  paid  to  the  Petitioner  Home  in  respect  of  his 

that  the  costs   share  of  the  property  of  the  testator  under  his  said  will, 
should  be  r    r     / 

taxed  in  the 

cause.    An  By  an  order  of  the  Vice-Chancellor  of  England^  it 

application  to  *.        ,  i       »«•  .         i     i  i 

the  Master  of  ^<^s  referred  to  the  Master  to  ascertam  whether  the 

the  Rolls  for  compromise  would  be  for  the  benefit  of  the  parties  who 
taxation  ^  *^ 

under  the  were 

statute  was  refused  with  costs. 

Jurisdiction  of  the  Vice-Chancellor,  under  the  6  &  7  Vict.  e.  73.,  to  order  the 

taxation  of  bills  of  costs. 
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Mr.  Coky  in  reply. 


The 


(tf)Theonlyimporunceofthc  the  former  case,"  the  solicitor 

contest,  in  this  case,  depended  wotild  be  liable,  under  the  order 

on  the  difference  between  hav-  for  taxation,  to  the  costs  if  more 

ing  the  costs  taxed  under  the  than  one-sixth  were  struck  off, 

statute  and  in  the  cause.     In  but  not  in  the  latter. 


were  incompetent.     It  was  found  to  be  so,  .and   the        1845. 
Vice-Chancellor,  by  an  order  bearing  date  the  23d  day     ^^7^^^^ 
of  Jtdy  1844,  ordered,  that  the  Master's  report  should      Howard. 
be  confirmed,  and  that  the  articles  of  as:reenient  should 
be  carried  into  effect,  so  far  as  the  same  still  remained 
unperformed. 

In  August  1844,  Z.  Haaoard  paid  the  Petitioner  Home 
SOOL  on  account  of  the  600/.,  and  the  Petitioner  gave  a 
receipt  for  the  300/.,  leaving  (as  was  stated  in  the  re- 
ceipt) a  balance  in  the  hands  of  the  said  L.  H(mard  still 
due  to  Homef  subject  to  the  payment  of  Howard's  costs 
and  charges  to  be  taxed  in  these  causes. 

The  solicitors  of  Hcnoard^  in  August  1844,  delivered 
to  the  Petitioner  Home  their  bill  as  against  Hawardf 
amounting  to  302/.,  but  not,  as  was  alleged,  for  the 
purpose  of  taxation.  They  were  willing  to  have  such 
bill  of  costs  taxed  by  an  order  in  the  cause,  but  resisted 
any  taxation  under  the  act.  {a) 

A  special  petition  was  now  presented  for  the  taxation 
of  the  bill. 

Mr.  ColCf  in  support  of  the  petition. 
Mr.  Kinderslcif  and  Mr.  Turner^  contrh. 
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1845«  The  Master  tfthe  Rolls. 

In  re  The  execution  of  the  order  confirming  the  corapro- 

HowARD.  ^jg^  jg  g^bject  to  the  jurisdiction  of  the  Vice-Chancellor 
%  of  England:  moreover,  the  party  whose  costs  are  in 
question  had  money  in  hand,  out  of  which  his  costs 
were  to  be  paid,  and  he  paid  300/.|  on  a  receipt,  from 
which  it  appears  to  have  been  understood,  that  the  par- 
ties intended  the  taxation  of  the  bills  should  take  place 
in  the  cause.  In  this  state  of  things,  the  jurisdiction 
being  in  the  Vice-Chancellor's  court,  and  the  nature  of 
the  costs  to  be  there  determined,  if  any  question  arose 
thereon,  this  petition  is  presented  to  me  under  the 
statute. 

The  Petitioner  should  have  applied  for  an  order  to 
the  Vice-Cbancellor  of  England^  who  has  jurisdiction 
and  authority  to  look  into  every  thing  bearing  on  the 
question  of  costs,  and  who  has  also  jurisdiction  under 
the  act.  Although  that  act  mentions  the  Lord  Chan- 
cellor and  Master  of  the  Rolls  only,  yet  if  a  petition 
were  addressed  in  the  usual  form  to  the  Lord  Chan- 
cellor, it  would  be  ordered  to  be  heard  by  the  Vice- 
Chancellor  of  England  {a)  f  and  he  would  then  have  full 
authority  to  determine  every  thing  relating  to  the  costs 
and  to  the  agreement  for  compromise,  which  I  cannot  do. 

The  Petitioner  has  come  here,  and  persevered  in  his 
error,  knowing  his  proceeding  was  not  right.  I  shall 
therefore  dismiss  this  petition  with  costs ;  but  I  deter- 
mine nothing  on  the  merits. 

(a)  In  re  Carew^  antl^  p.  1S8. 
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CRAIG  V.  WATSON.  March  IS. 

AprU  28. 

rriHE  object  of  this  suit  was,  to  make  a  solicitor  re*  A  solicitor 

•*■  sponsible  for  a  deficient  mortgage  security,  taken  J^fficient"' 

by  him  for  a  client  under  the  following  very  peculiar  security  for 

circumstances  z  —  Se  nature"^? 

the  transac- 

In  April  18S6,  the  Defendant  Watson^  an  attorney  asintheopi-* 
and  solicitor,  applied  to  the  Plaintifi*,  a  clergyman,  and  ^^^  oitYkt 
requested  him  to  lend  John  Wjpi  3000/.  on  mortgage  of  create  a  case 

lands,  a  valuation  of  which,  at  3942/.  IO5.  was  produced,  o^  combined 
^  '  ^  agency  and 

The  Plaintiff  agreed,  gave  Watsoti  a  cheque  for  3000/.,  trust.    He 
and  left  the  completion  of  the  arrangement  to  Watson.  T^^^  ^^ 
A  mortgage  security  was  forthwith  executed  by  Wyn^  circum- 
which  was  of  the  nature  hereafter  stated,  and  bore  date  gonally  re-^ ' 
the  27th  of  April  1836.     Watson  retained  it  in  his  pos-  Bponsible  for 
session,  and  continued  to  pay  the  interest  on  the  mort-  and  for  the  ' ' 
gage  down  to  November  1840,  when  he  refused  to  costs  of  suit, 
continue  further  payment,  stating  that  the  rents  were  in- 
sufficient   The  mortgage  deed  was  afterwards  handed 
over. 

On  investigation,  it  turned  out,  that  the  security 
was  considerably  deficient.  That  to  part  of  the  pro- 
perty valued  at  375/.  as  fee-simple,  Wyn  was  only 
entitled  in  right  of  his  wife,  who  held  it  for  life :  that 
other  part  of  the  property,  valued  in  the  survey  at 
529/i,  had  been  altogether  omitted  from  the  security; 
that  the  residue  was  subject  to  a  debt  of  50/.,  and  a 
mortgage  of  200/.  due  to  Watson  under  a  deed  of  June 
1835.  It  also  appeared,  that  the  mortgage  securities  to 
the  Plaintiff  were  of  the  following  form :  —  the  first  deed 
was  dated  the  27th  of  April  1836,  and  purported  to  be 
made  between  Wyn  and  mfe  of  the  first  part,  Watson 

Ff^  of 
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of  the  second  part,  David  Uoyd  of  the  third  part,  and 
Edward  Saxton  of  the  fourth  part.  The  deed  recited 
the  former  mortgage  to  Watson  oi  June  1835,  and  the 
life-interest  of  Elizabeth  Wyn^  and  further,  that  200/. 
only  remained  due  on  Watson^s  mortgage,  that  Wyn 
had  occasion  for  2870/.,  which  fVaison  had  agreed  to 
advance  him;  and  it  was  purported  to  be  witnessed, 
that  for  the  purposes  therein  mentioned,  and  in  con- 
sideration of  2870/.  to  JVi/n  paid  by  IVatson  (making 
with  the  sum  of  200/.  before  due,  the  sum  of  S070/.), 
Wyn  and  wife  sold  and  confirmed  to  Watson  and  his 
heirs,  the  premises  therein  mentioned  and  described,  to 
hold  to  Watson  and  his  heirs,  on  the  trusts  therein^afler 
mentionedj  that  is  to  say,  on  trust  that,  if  default  should 
be  made  in  payment  of  the  SO 70/.  at  the  time  therein 
mentioned,  Watson  should  sell  the  property,  and  hold 
the  purchase-money  in  trust  for  payment  of  his  own 
costs,  and  an  allowance  ibr  his  loss  of  time  and  profes- 
sional fees,  and  in  the  next  place,  in  satisfaction  of  the 
3070/.  and  interests,  and  any  surplus  was  to  be  paid  to 
the  Wj/ns»  Uoyd  assigned  a  term,  and  Saxton  was  made 
trustee  of  terms  for  Watson. 


By  an  indenture  of  even  date  (the  27th  April  1836), 
and  purporting  to  be  made  between  Watson  of  the  one 
part,  and  the  Plaintiff  of  the  other  part,  after  reciting 
that  3000/.,  part  of  the  3070/.  mentioned  in  the  last 
deed,  was  the  proper  money  of  the  Plaintiff,  and  that 
Watson^s  name  was  only  used,  as  to  that  sum  of  3000/1, 
in  trust  for  the  Plaintiff  and  in  pursuance  of  an  alleged 
agreement,  it  was  witnessed,  that  Watson  assigned  that 
sum  of  3000/.  to  the  Plaintiff,  with  power  to  the  Plaintiff 
to  use  WatsorCs  name  for  the  recovery  of  it;  and  there 
was  a  covenant  of  Watson^  that  be  would  stand  pos- 
sessed of  the  mortgaged  premises,  so  far  as  regarded 
the  3000/.  and  interest,  in  trust  for  the  Plaintiff. 

Th« 
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The  nature  of  the  security  was  not  shewn  to  have        1845. 
been  known  to  the  Plaintiff  until  the  year  1839  or  1840. 

fVyn  became  insolvent,  and  the  property  having  been 
put  up  for  sale  by  auction,  was  bought  in  for  2200/., 
a  sum  insufficient  to  pay  the  mortgage  to  the  Plaintiff. 
Negotiations  took  place  with  a  view  to  obtaining  pay- 
ment from  fVatsofij  which  being  ineffectual,  Mr*  Craig 
filed  this  bill  on  the  1 3th  of  April  1 842,  against  fVai- 
soti,  Wytii  and  others. 

The  bill  prayed  a  declaraUon,  that  the  sum  of  3000/., 
advanced  by  the  Plaintiff,  was  improperly  invested  and 
disposed  of  by  the  Defendant  IVaisony  and   that  the 
Plaintiff  was  entitled  to  the  benefit  of  the  indenture 
dated  the  27th  day  of  April  1836,  or  to  the  benefit  of 
the  mortgaged  premises,  free  from  the  charge  thereby 
created ;  and  that,  if  necessary,  Watson  might  release 
such  charge  j  and  that,  if  necessary,  an  account  might 
be  taken  of  what  was  owing  to  the  Plaintiff,  for  principal 
and  interest  on  the  sum  of  3000/.,  and  that  JVatsen 
might  be  decreed  to  pay  the  same  by  a  limited  day,  or 
that  the  estate  comprised  in  the  indenture  might  be 
sold;  that  all  proper  parties  might  join  in  a  conveyance 
to  the  purchaser,  and  that  the  proceeds  might  be  applied 
towards  satisfaction  of  what  should  be  found  due  to  the 
Plaintiff,  and  that  the  deficiency  might  be  decreed  to 
be  paid  by  the  Defendant  Watson.    The  bill  also  prayed 
for  a  receiver  and  for  further  relief. 

Mr.  Kindersley  and  Mr.  Daniel  for  the  Plaintiff,  cited 
Pcarce  v.  CresnoicL  (a) 

Mr.  Terrell  (in  the  absence  of  Mr.  Turner)  for  the 
Defendant  Watson  contended,  that  this  Court  had  no 

juris- 

(a)  8  Hare,  286. 
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jurifldictioii  to  dedare  the  Defisndaot  liable  for  any  loss, 
and  that  the  remedy  was  at  law,  by  action  on  the  case 
in  the  nature  of  an  action  of  deceit;  Tadey  v.  'Free- 
man.  (a)  That  the  case  came  within  Lord  Tent€rden*s 
Act  (9  6. 4.  e*  l^.),  and  that  in  order  to  entitle  the 
Plaintiff  to  recoTer,  the  *'  representation  or  assurance** 
must  be  in  writing,  signed  by  the  party  to  be  charged 
therewith.  Lyde  y.  Barnard  (&),  Evans  ▼•  Bidtnell  {c) 
were  also  cited. 


Mr.  Temple  and  Mr.  Glasse^  for  Mr.  Gilbert  and  Mr. 
StanU^j  subsequent  mortgagees,  who  disclaimed. 

Mr.  StinUm  for  Mr.  and  Mrs.  Wj/n. 

Mr.  Beavan  fin:  Saxian,  a  trustee,  who  disclaimed. 

Mr.  Kindersleiff  in  reply. 


April  SB.  The  Master  of  the  Rolls. 

The  case  is,  that  in  the  month  of  jlpril  18S6,  the 
Defendant  Watson^  who  is  an  attorney  and  solicitor,  ap* 
plied  to  the  Plaintiff,  a  clergyman,  and  requested  him 
to  lend  to  John  Wy%  the  sum  of  SOOO/.  on  mor^^age 
of  certain  lands,  which  had  recently  been  valued  at  the 
sum  of  89422.  105.  The  Plaintiff,  who  seems  to  have 
had  entire  confidence  in  Watson^  agreed  to  the  proposal, 
gave  to  Watson  a  cheque  for  the  sum  of  3000/L,  and  left 
the  business  entirely  in  his  hands.  Watson^  accordingly, 
conducted  the  business  as  he  pleased,  and  afterwards 
represented  it  to  be  settled,  and  he  himself  paid  to  the 
Plaintiff  the  interest  at  4^  per  cent,  as  it,  from  time  to 

time, 

(a)  3  Term  R.  51.  (e)  6  Ves.  174. 

(h)  1  Mee.  ^  Wd.  99. 
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time^  became  due^  (with  one  accidental  omission),  from 
the  first  payment  In  18S6  till  1840.  The  nature  of 
the  security  which  was  taken  is  not  shewn  to  have  been 
known  to  the  Plaintiff  till  the  year  18S9  or  1840,  and 
it  appears  to  have  been  thought  sufficient  till  Ncfoember 
1840,  when  Watson^  being  applied  to  for  the  interest 
th.en  due,  answered,  that  he  had  paid  it  long  enough, 
and  should  not  pay  it  any  more.  It  soon  afterwards 
appeared,  that  the  rents  of  the  mortgaged  estates  were 
insufficient  to  keep  down  the  interest  of  the  money  ad- 
vanced by  the  Plaintiff,  and  Watson  allied,  that  he  had, 
up  to  that  time,  made  up  the  interest  out  of  hb  own 
pocket. 


It  is  now  admitted,  that  the  estate  is  and  was  a  greatly 
deficient  security,  but  it  is  alleged,  on  the  behalf  of  fVat- 
san^  that  as  against  him,  the  Court  has  no  jurisdiction 
to  give  the  Plaintiff  any  relief,  that  although  the  most 
confidential  relation  may  have  subsisted,  as  it  plainly 
did  subsist,  between  the  Plaintiff  and  Watson^  although 
the  Plaintiff  may  have  relied  wholly  on  the  statements 
and  representations  of  Watson^  and  was  wholly  deceived, 
yet  no  relief  or  remedy  is  to  be  given.  It  was  argued, 
that  the  Plaintifi^  instead  of  trusting  Watson  as  to  the 
value  of  the  estate,  ought  to  have  adopted  other  means 
to  ascertain  that  value,  and  that  his  not  doing  so,  secures 
the  impunity  of  Watson^  and  further,  that  because  the 
Plaintiff  trusted  Watson^  Watson  is  not  to  be  answer- 
able in  thb  Court  for  any  loss  occasioned  by  such  gra- 
tuitous and  ill-placed  confidence,  or  by  any  conduct  of 
Watson  in  relation  to  this  matter.  He  conceives,  that 
although  he  has,  by  his  own  unauthorised  act,  made  it 
impossible  for  the  Plaintiff  to  obtain  the  relief  to  which 
he  is  entitled,  without  making  him  a  party,  the  case 
must  not  be  here  considered  in  all  its  parts,  but  must 
be  confined  to  those  parts  only,  in  which  Mr.  Watson 

admits 
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admits  himself  to  be  a  traslee,  excluding  those  parts  in 
wliicb  he  alleges  himself  to  have  been  only  agent 

Considering  the  circumstances  of  the  case,  the  argii* 
ment  is  a  little  singular*  How  far  Mr.  Watson  is  entitled 
to  any  benefit  from  it  will  appear  from  the  facts  of  the 
case. 

Mr.  JValson  solicited  his  employment  on  this  occa- 
sion, asked  Mr.  Craig  to  advance  the  SOOOJL,  through 
his  agency,  on  the  proposed  security,  and  he  produced 
a  valuation  of  the  property  to.  be  comprised  in  the 
mortgage,  and  which  was  stated  to  be  of  the  value  of 
S942/.  105. 


The  Plaintiff  placed  SOOO/.  in  the  hands  of  Watson, 
intending  that  Watson,  acting  as  his  attorney  and  agent, 
should  take  care  that  it  was  properly  secured. 

The  Defendant  did  obtain  the  security,  and  it  must 
be  looked  at,  in  the  first  place,  with  reference  to  the 
particulars  and  valuation  which  was  produced  to  the 
Plaintiff  by  Watson.  That  valuation  contained  property 
described  as  **  the  further  Lockley  and  stone  quarry,'' 
and  it  was  stated  to  be  of  the  value  of  S75&,  and  is 
plainly  so  valued  as  the  absolute  property  of  Wyn, 
whereas,  it  appears  that  WjftCs  only  title  to  it  was  in 
right  of  his  wife,  who  had  no  more  than  a  life  estate  in 
it,  which  one  of  the  Plaintiff's  witnesses  states  to  have 
been  of  the  value  of  60/.  The  valuation  also  contained 
other  property  stated  to  be  of  the  value  of  529/.,  and 
this  being  so,  Mr.  Watson  in  direct  violation  of  his  plain 
duty  and  obligation  to  Mr.  Craigf  left  this  last  property 
wholly  out  of  the  security,  and  never  informed  Mr. 
Craig  either  of  that  important  fact,  or  of  the  fact,  that 
the  life  interest  of  Wi/n^s  wife  in  a  portion  of  the  pro- 
perty 
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perty  had  been  valued^  fl(n  absolute  interest  in  himself. 
But  in  this  matter,  Mr.  Watson  had  not  only,  by  his  own 
request,  procured  himself  to  be  employed  as  solicitor  and 
agent  of  the  Plaintiff,  he  not  only  acted  as  such  solicitor 
and  agent,  but  constituted  himself  trustee  for  the  Plaintiff, 
and  conducted  himseiras  such.  The  premises  included 
in  the  mortgage  were  not  only  subject  to  a  prior  charge 
of  50/.^  but  some  of  them  were  subject  to  a  prior  mort- 
gage executed  to  Mr.  Watson  in  the  month  of  June  1835, 
and  for  some  reason,  I^e  procured  to  be  executed  a  deed, 
dated  the  27th  of  April  1336,  and  purporting  to  be 
made  between  Wyn  and  wife  of  the  first  part,  &c.,  &c. 
and  it  was  purported  to  be  witnessed,  that  for  the  pur- 
poses therein  mentioned  and  in  consideration  of  2870/., 
&c.,  &c.     [His  Lordship  here  stated  this  deed.] 


By  an  indenture  of  even  date  (the  27th  of  April 
1836),  and  purporting  to  be  made  between  Watson  of 
the  one  part,  and  the  Plaintiff  of  the  other  part,  after 
reciting,  &&,  &c.   [His  Lordship  here  stated  the  deed.] 

Such  was  ihe  transaction,  such  the  security  taken. 
Mr.  Watson  was  not  agent  and  solicitor  only,  but  also 
trustee.  He  received  the  money  from  the  Plaintiff, 
without  any  security  whatever  but  the  confidence  which 
the  Plaintiff  placed  in  him.  It  was  his  plain  duty,  in 
his  character  of  solicitor  and  agent  only,  to  invest  the 
money  on  proper  security,  and  to  use  no  fraud,  mis- 
representation, or  deceit;  but  having  obtained  the 
money,  he  constituted  himself  trustee  of  it,  and  must,  in 
my  opinion,  be  treated  as  trustee,  from  the  time  when 
he  obtained  the  possession  of  it  or  the  power  over  it. 


It  was  wholly  inconsistent  with  his  duty,  either  as 
agent  or  as  trustee,  to  take  any  security  less  than  that 

on 
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on  which  he  prevailed  on  Mr.  Craig  to  adyance  the 
money. 

If,  as  he  allies,  he  did  not,  at  the  time  when  he  pro* 
duced  the  valuation  to  Mr*  Craigf  know  that  the  life 
interest  of  Mrs.  Wyn  had  been  valued  as  the  absolute 
property  of  Mr.  Wyn;  if,  as  he  all^jes,  he  did  not,  at 
the  same  time,  know  that  property  not'  absolutely  con- 
veyed to  Wj/fif  had  been  valued  at  529/.,  it  is  perfectly 
clear,  that  he  knew  both  facts  in  a  few  days  afterwards, 
and  whilst  the  money  of  Mr.  Craig  was  in  his  hands  or 
power.    When  the  deed  was  executed,  he  knew  that  it 
comprised  only  the  life  interest  of  Mrs.  Jf^i,  although 
the  property  had  been  valued  as  an  absolute  interest  of 
her  husband,  and  he  knew  that  he  had  withdrawn  from 
the  security,  property  stated  in  the  valuation  to  be  worth 
529/L,  and  he  had  then  in  his  hands  or  power,  the  sum 
of  SOOO/L  belonging  to  the  Plainti£P,  which  he  parted  with 
on  that  reduced  security.   In  so  acting,  he  was  not  acting 
as  the  solicitor  or  agent  of  the  PIainti£P  to  invest  the 
money  on  a  given  securi^,  but  was  assuming  the  .power 
and  discretion  to  invest  the  mofiey  on  an  altered  se- 
curity, and  his  conduct  cannot  be  reconciled  with  the 
performance  of  his  duty,  either  as  solicitor  and  agent, 
or  as  trustee,  and  I  am  afraid  it  cannot  be  attributed  to 
mere  negligence.    The  utmost  value  was  stated  to  be 
S942/.  105.,  and  when,  from  this,  the  value  of  the  pro- 
perty excluded  is  deducted,  together  with  the  di£ference 
arising  from  the  improper  value  of  the  life  estate  of 
Mrs.  Wyfh  and  when  it  is  further  considered,  that 
Mr.  Watson  was,  at  the  same  time,  obtaining  a  payment 
for  himself,   or  a  client  for  whom  he  was  personal 
security,  and  mixing  up  the  Plaintiff's  money  and  trans- 
action with  his  own  money  and  transaction,  there  is 
too  much  reason  to  think,  that  Mr.  Watson  must  have 
had  some  distinct  object  of  his  own  in  view. 

Mr. 
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Mr.  Craigf  in  his  confidence  in  Mr.  Watson^  felt 
secure,  and  that  feeling  of  security  was  prolonged  by 
Mr.  WatsofCs  conduct  The  rents  of  the  property  were 
insufficient  to  pay  the  interest  of  the  mortgage.  Mr* 
Watson  managed  every  thing  and,  from  some  time  in 
18S75  received  the  rents;  but  so  far  from  informing 
Mr.  Craig  of  the  deficiency,  as  he  ought  to  have  done, 
he  made  up  the  amount  out  of  his  own  pocket,  and  paid 
to  Mr.  Craig  the  full  amount  of  interest,  when  due, 
(with  an  accidental  exception,)  till  November  1840,  when 
he  declared  that  he  had  paid  enough,  and  would  pay  no 
more. 


1845. 


The  case  appears  to  me  to  be  a  case  of  combined 
agency  and  trust,  and  I  am  of  opinion,  that  the  Defend- 
ant Watson  has  so  acted,  as  to  make  himself  personally 
answerable  to  the  Plaintiff  for  the  whole  sum  advanced. 


The  Defendant  Watson  seems  to  have  thought  he  was 
only  agent  or  solicitor,  he  says,  he  believes  that  the 
Plaintiff  was  induced  to  acc^t  the  mortgage  on  seeing 
the  valuation  of  Mr.  Eyton  and  of  Wila/  and  Ash^  but 
he  states,  for  himself,  that  he  was  not  aware  of  the  value 
of  the  premises,  and  did  not  consider  it  to  be  his  duty 
to  ascertain  the  actual  value  of  the  property  on  which 
the  Plaintiff  advanced  his  money ;  that  is,  in  Mr.  Watsori^ 
view  of  his  duty,  he  may  prevail  upon  his  client  to  ad- 
vance money  on  a  representation  communicated  by 
Mr.  Watson  himself,  without  any  knowledge  of  its  truth. 
I  hope  that  Mr.  Watsoffs  view  of  duty,  in  such  a  case, 
does  not  extensively  prevail.  He  further  says,  that  he 
does  not  believe  that  the  Plaintiff  relied  on  any  thing 
s^d  by  him  as  to  the  value^  but  made  inquiries  in 
various  quarters  of  the  value  of  the  security,  but  he  has 
produced  no  evidence  whatever,  in  support  of  this  alle- 
gation. 

Take 
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,  CtoAio 

V, 

Watson. 


Take  an  account  of  what  is  due  to  the  PlaintiiF,  for 
principal  and  interest  of  the  sum  of  3000^  Decree  a 
sale  of  the  estate,  with  the  usual  directions,  and  let  the 
purchase  money  be  applied  in  payment,  so  far  as  the 
same  will  extend,  of  what  shall  be  found  due  to  the 
Plaintiff  on  the  account  And  declare  that  the  Defend- 
ant Watson  is  personally  liable  to  make  good  the  de« 
ficiency,  and  let  him  be  ordered  to  pay  the  same,  to- 
gether with  the  costs  of  this  suit,  which  must  be  taxed. 
Liberty  to  apply. 


Matf  30. 


Order  of 
course  for 
'  taxation  dis- 
charged, on 
the  ground  of 
the  case  being 
ihis-^tated 
upon  the  p^ 
titlon  for  the 
order. 

A  solicitor 
having  de- 
livered his 
bill,  is  bound 
by  it,  and  the 
taxation  must 
be  on  that 
bill ;  he  is 
not  entitled, 
as  of  course, 
to  reduce  his 
demand,  or  to 
reserve  the 
power  of 
adding  to  the 
charges. 


In  re  CARVEN. 

I^^R.  CARVEN  was  professionally  concerned  for 
Messrs.  Francis  and  Almond  of  Uverpool^  whose 
town  agents  were  Messrs.  Bridger  and  Blake. 

At  the  request  of  Messrs.  Francis  ^and  Almond^  he 
furnished  his  account  to  them  unsigned,  but  enclosed  in 
a  letter  signed  and  referring  to  it.  They  acknowledged 
the  receipt,  and  stated  they  left  its  adjustment  to  their 
agents.  Mr.  Carven  forwarded  a  copy  of  the  bill  to 
Messrs.  Bridger  and  Blake  on  the  19th  of  Februaiy 
1645,  made  out  as  against  Messrs.  Francis  and  Almond. 

On  the  12th  of  March  1645,  Messrs.  Bridger  and 
Blake  obtained,  at  the  Rolls,  a  common  order  to  tax 
Mr.  Carven^s  bill,  upon  a  petition  representing  them* 
selves  as  the  employers  of  Carven^  that  the  bill  in  ques- 
tion had  been  delivered  to  them,  and  that  they  were  the 
persons  charged  thereby. 


On   the   4th   of   Ap'ilf   Mr.   Carven   delivered   to 
Messrs.  Francis  and  Almond  a  reduced  bill,  in  lieu  of 

the 
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the  former  one^  whereby  he  demanded  10/.  185.  icL 
instead  of  16/«  05.  9d. 

It  was  now  moved^  on  behalf  of  Mr.  Carom,  to  dis« 
eharge  the  order  of  taxation  of  the  12th  of  March. 

Mr.  Turner,  in  support  of  the  application. 

Mr.  C.  P.  Cooper  and  Mr.  Cooie,  contrd. 

The  Master  of  the  Rolls. 

I  have  no  doubt  of  the  order  which  ought  to  be 
made  in  this  case,  which  is  very  simple.  I  do  not  con« 
sider  now  the  facts  any  further  than  the  statement  upon 
the  petition  for  the  order  for  taxation,  and  the  nature  of 
the  bill  which  had  been  delivered* 

Caroen  alleges  that  he  was  employed  by  Francis  and 
Mnumdf  who  were  solicitors  in  the  country,  whose 
agents  in  town*  were  Messrs.  BriW^^r  and  Blake*  In 
the  course  of  the  alleged  employment,  Carven  had  dif- 
ferent communications  with  Dridger  and  Blake.  He 
delivered  the  bill  distinctly  made  out  in  the  name  of 
Francis  and  Almond,  and  it  seems  that  after  tlie  bill  had 
been  delivered,  Bridger  and  Blake,  alleging  that  they 
had  been  the  employers  of  Caroen,  obtained  the  com- 
mon order  for  the  taxation  of  the  bill,  as  if  it  had  been 
delivered  to  them,  and  as  if  they  were  the  persons 
charged  in  the  bill. 

If  they  had  been  the  persons  liable  to  pay  the  bill, 
they  had,  under  the  act  (a),  a  perfect  right  to  obtain  au 
order  to  tax  the  bill  as  between  Carven  and  the  alleged 
employers  Francis  and  Almond.     On  the  other  band, 

if 

(a)  6  &  7  VicL  c.  73,  i,  38. 
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1845.  if  tbey  coald  have  proved  that  they  were  the  persoDi 
who  directly  employed  Carverij  then  there  had  been  no 
bill  delivered  to  them,  and  they  might  have  said,  we 
have  employed  Catven  as  our  solicitor,  let  him  deliver 
his  bill  as  against  us,  and  let  it  be  taxed.  Instead  of  doing 
this,  they  obtained  an  order  of  course  to  tax  this  bill,  as 
if  it  had  been  delivered  to  them.  It  has  been  argued, 
that  there  has. been  a  due  delivery  to  them  of  a  signed 
bill  by  means  of  the  signature  to  the  letter  enclosing  it. 
The  fict  says  that  for  certain  purposes  there  roust  be  a 
signed  bill,  and  if  not  signed,  it  will  be  sufficient  if  it  is 
Enclosed  in  or  accompanied  by  a  letter  subscribed  in 
like  manner  referring  to  such  bill,  (a)  Here  the  bill  is 
made  out  to  one  person,  and  the  letter  is  addressed  to 
another;  would  that  be  a  good  delivery  for  the  purpose? 
I  think,  however,  that  on  the  ground  of  the  inaccu- 
rate statement  in  the  petition,  this  is  an  irregular  order. 
•  ... 

If  ever  an  order  was  vexatiously  asked  to  be  set  aside, 
this  is  an  instance;  here  is  an  offer  to  pay  every  thing 
that  may  be  due,  and  there  cannot  be  the  least  doubt  that 
the  bill  would  be  paid.  But  this  has  happened ;  Carven 
had  delivered  a  bill  for  more  than  he  was  entitled  to,  and 
if  the  excess  were  taken  off  upon  taxation,  he  would 
have  to  pay  all  the  costs,  and  he  is  therefore  desirous  of 
getting  rid  of  the  first  bill  of  costs.  I  believe  that  this 
is  the  object  of  the  application,  and  no  other. 

I  must  take  leave  to  say,  that  if  a  solicitor  has  deli- 
vered his  bill,  he  is  bound  by  it,  and  the  taxation  must 
be  on  that  bill  {b) ;  he  is  not  entitled,  as  of  course,  to 
reduce  his  demand,  or  to  reserve  the  power  of  deliver- 
ing a  bill  containing  other  charges.  I  conceive  that  a 
most  improper  object.  Cases  may  arise,  where,  from 
accident  or  mistake,  a  bill  of  costs  contains  overcharges, 

and 

;  (fl)  Sect  37.  (A)  In  re  Welh,  anth,  416. 
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md  in  such  case,  a  proper  application  of  the  solicitor  to 
xedresB  the  error  will  deserve  and  receive  consideration; 
•but  to  do  it  of  course,  when  he  finds  himself  in  a  scrape, 
will  not  be  permitted. 

4 

« 

I  am  bound  to  discharge  this  order,  but  I  will  not 
charge  these  parties  with  one  farthing  of  the  costs. 


In  re 
Carten. 


HARVEY  V.  MOUNT.  F**.  28,29. 

March  6. 10, 
11. 

^npHE  object  of  this  bill  was  to  set  aside  a  voluntary  Voluntary 
***•  settlement,  on  the  ground  of  undue  influence,  &c.  a  younger 
'The  circumstances  of  the  case  were  as  follows :  —  *^''^f»  ^Cl''® 

whole  of  her 
present  and 

The  mother  and  father  of  Grace  and  Sarah  Beahe  ^"^'J''^  Pf^ 

perty  pnn- 

(who  were  the  principal'  parties  to  this  suit),  died  in  cipally  in 
1810,   leaving   Grace  and  Sarah,  and  several   other  g^jest'^s^stei^"^ 
'  children  them  surviving.   The  management  of  the  family  set  aside,  the 
'thereupon  wholly  devolved  on  'Miss  Grace  Beake,  the  having  ob- 

*  eldest  daughter.     The  children  continued  to  reside  to-  Gained  great 

ascendancy 

gether  until  some  of  them  married  and  settled,  when  and  influence 

they  Ifeft,  and  ultimately  in  1822,  Grace  and  Sarah  alone  ®^®''  ^^®  . 
•^         '  ^  [  ^  younger,  the 

remained  together.     They  continued  to  reside  together  circumstances 

n  of  the  trans- 

from   action  being 
open  to  suspicion,  the  settlement  beinp  Tery  improvident,  and  the  settlor  not  having 
had  the  benefit  of  independent  professional  advice, 

A  solicitor  acted  for  both  parties  in  the  matter  of  a  voluntary  settlement,  which 
was  set  aside  for  undue  influence.  He  was  made  a  Defendant  to  the  suit  for  that 
purpose.  The  Court,  though  exonerating  him  from  culpability  in  the  matter,  made 
nim  bear'  his  own  costs,  because  he  had  not  acted  with  proper  prudence  in  the 
matter. 

Solicitors  are  justified  in  obtaining  from  a  witness,  prior  to  his  examination,  a 
'  statement  of  the  facts,  but  it  is  improper  to  obtain  a  statement  upon  oath,  unless 
(required  for  the  purposes  of  the  cause. 

rlaintifls  entitled  to  the  general  costs  of  suit,  deprived  of  the  costs  subsequent  to 
the  replication^  on  the  ground  that  they  had  entered  into  a  mass  of  unnecessary 
evidence. 
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from  1822  until  the  year  1841.  Grace  had  the  whole 
superintendence  and  management  of  the  establishment. 
She  received  into  her  hands  the  income  of  Sarahs  she 
wholly  arranged  the  expenditure,  and  provided  Sarai 
with  clothes,  and  all  other  necessaries.  Graces  the 
eldest  sister,  was  a  person  of  strong  mind,  but  Sarahs 
though  not  alleged  to  be  incompetent,  was  a  person  of 
bad  health  and  very  inferior  in  mental  powers  to  her 
sister.  The  eldest  sister  naturally  attained  very  great 
influence,  control,  and  ascendancy,  over  the  youngeTf 
and  their  relative  position  was  described  by  the  wit* 
nesses,  to  be  like  that  of  a  daughter  to  a  mother. 


In  October  1841,  a  marriage  (which  afterwards  took 
place)  was  in  contemplation  between  Grace  and  the 
Defendant  Mounts  on  which  occasion  the  settlement  ia 
question  was  executed,  and  the  circumstances  which 
preceded  its  execution  were  detailed  in  the  answer  of 
Mount  and  Grace^  his  wife,  as  follows ;  — 

^^  That  after  their  marriage  was  agreed  upon^  De* 
fendants  discussed  the  nature  and  amount  of  the  pro- 
perty of  Defendant,  Grace  Mounts  and  she  informed  him, 
Mounts  of  the  nature  and  amount  of  all  her  property,  and 
therein  included  all  the  property  of  the  Plainti£^  Sarah 
BeakCf  subject  to  her  life  interest  therein,  whereupon 
he,  William  Mounts  enquired  in  what  manner  she  was  en* 
titled  thereto,  and  she  informed  him,  that  Sarah  Beake 
had  made  her  will ''  in  her  favour,  **  and  had  often  said 
she  would  not  alter  it ;  and  that  he,  William  Mounts  then 
told  her,  that  notwithstanding  such  assurance,  the  will 
was  revocable,  and  if  such  assurance  had  been  given,  it 
would  be  satisfactory  on  the  occasion  of  their  marriage* 
that  a  settlement,  similar  in  terms  to  the  disposition 
contained  in  the  said  will,  should  be  made.'' 


"And 
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^  And  they  said,  that  on  a  subsequent  occasion  about 
the  middle  of  October,  the  Defendants,  Mount  and  wife» 
before  they  had  informed  any  other  member  of  the 
family  of  Sarah  Beahe  thereof,  informed  her  of  the  in- 
tended marriage,  and  William  Mount  then  said,  <  Mind, 
what  has  passed  must  not  go  further  than  the  room/  " 

And  they  said,  ^^  That  Sarah  Beakcj  on  or  about  the 
30th  of  October  1841,  without  any  previous  communica- 
tion from  any  person,  voluntarily  broached  the  subject 
of  her  own  property,  and  said  to  William  Mounts 
<  Mn  Mount,  I  have  a  favour  to  ask  of  you, — will  you 
be  my  trustee  to  take  care  of  me  and  my  property  ? '  to 
which  William  Mount,  after  a  little  further  consideration 
on  the  subject,  did  not  object ;  and  on  that  occasion,  Grace 
said  to  Sarah  Beake,  that  she,  Sarah,  could  not  continue  ta 
live  with  Mount  and  wife  after  their  marriage,  and  asked 
her  what  she  intended  to  do ;  at  which  intimation,  sha 
appeared  much  affected,  and  replied,  <  I  cannot  live  with 
either  of  the  Spains  or  Cordeauxs  (her  other  married 
sisters),  and  I  do  not  know  what  I  shall  do/  " 

And  they  further  said,  *^  that  on  a  subsequent  occa- 
sion, Grace  and  Sarah  were  discussing  the  subject  of 
her,  Sarah  Beaktfs,  property,  and  Grace  communicated 
to  her  the  conversation  which  she  had,  as  aforesaid, 
bad  thereon  with  William  Mount,  whereupon  Sarah  ex- 
pressed her  approbation  of  the  proposition  that  a  settle- 
ment should  be  made  as  before  mentioned,  and  her 
willingness  to  execute  such  settlement,  and  to  give  in- 
structions for  the  preparation  of  the  same ;  and  further, 
that  if  Defendants  would,  or  so  long  as  they  would 
permit  her,  Sarah,  to  live  with  them,  the  interest  of  her 
property,  reserved  to  herself  for  life,  should  be  paid  to 
Grace,  she  paying  all  the  personal  expences  of  Sarah.** 


Uarvetj 
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It  appeared  that  a  Messrs.  Sadden  and  Saniey  had 
hitherto  been  the  professional  advisers  of  the  two  sisters, 
but  on  this  occasion,  another  professional  gentleman,  of 
the  name  of  White^  was  employed  by  them.  The  two 
sisters  called  on  him  together,  but  he  was  from  home, 
he  afterwards  called  on  them,  and  received  their  in* 
structions,  which  were  so  imperfectly  given,  that  he  er- 
roneously prepared  a  mere  power  of  attorney  for  the 
management  of  SaraKs  property.  Grace,  on  his  after* 
wards  calling  on  them,  informed  him,  that  this  did  not 
accomplish  their  wishes,  and  they  then  explained  to  him 
what  It  was  they  wanted,  and  they  referred  him  to  Mr.' 
Mount  for  more  correct  information  than  they  oouki  give. 


Mr.  White^  being  thus  put  in  oommnnication  with/ 
Mounts  proceeded  to  prepare  the  settlement,  which  he. 
did  with  considerable  care;  having  consulted  oouaael,. 
and  sent  the  draft  up  to  London. 

The  deed  was  ultimately  settled  and  executed,  bear-s 
ing  date  the  17th  o(  November  1841. 


This  deed  purported  to  be  an  indenture  made  be- 
tween Sarah  Beake,  of  the  first  part,  Grace  Beake  of  the 
second  part,  and  William  Mount  of  the  third  part  It 
recited  the  property  to  which  SartJi  Beake  was  entitled, 
that  Grace  Beake  did  then,  and  for  some  time  past,  had 
lodged,  boarded,  and  provided  Sarah  Beake  with  all 
proper  necessaries,  and  that  Sarah  Beake^  in  consider* 
ation  thereof,  and  of  the  covenants  and  agreements 
thereinafter  contained  on  the  part  of  Grace  Beake,  had 
agreed  to  make  such  transfer  and  conveyance  as  were 
thereinafter  contained.  And  it  was  witnessed,  that,  in 
consideration  of  and  in  part  satisfaction  of  such  mainte- 
nance as  aforesaid  of  Sarah  Beake  by  Grace  Beake^  as  well 
as  for  the  natural  love  which  Sarah  Beake  had  for  her 

sister 
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sister  Ch'ace  Beake^  and  in  consideration  of  five  shillings 
to  Sarah  Beake  in  hand,  paid  by  Grace  Beake^  she^ 
Sarah  Beake,  did  bargain,  Slc^  unto  William  Mounif 
his  executors,  &&,  all  the  principal  monies  and  personal 
estate  therein  particularly  mentionedi  and  also  all  and 
every  goods,  chattels,  personal  and  other  estate,  what- 
soever and  wheresoever,  which  she  was  then,  or  at  any 
time  thereafter  might  be  possessed  of,  or  in  anywise  en- 
titled unto,  subject  to  the  trusts  after  declared.  And 
Grace  Beake  covenanted  with  Sarah  Beake^  that  she 
would,  during  the  term  of  the  natural  life  of  Sarah 
Beake,  find  and  provide  for  her  sufficient  meat,  drinks 
washing,  lodging^  clothing,  physic  and  surgery  in  case 
of  sickness,  and  all  other  necessaries  fitting  her  d^ee 
and  quality.  And  it  was  declared,  that  Mount  should 
hold  the  property,  upon  trust,  during  the  life  of  Sarah 
Beake,  in  case  and  so  long  as  the  said  Grace  Beake 
should  find  and  provide  for  Sarah  Beake  sufficient  meat 
&&,  &c«,  according  to  the  terms  of  the  covenant  on 
the  part  of  the  said  Grace  Beake,  to  pay  the  whole 
of  the  rents,  dividends,  &c.,  of  the  said  trust  monies 
and  premises  unto  Grace  Beake,  her  executors,  ad- 
ministrators, or  assigns;  but  if  Grace  Beake  should 
fail  to  find  and  provide  the  said  Sarah  Beake  with  such 
sufficient  meat,  &c.,  according  to  the  terms  of  the  cove- 
nant, that  then,  upon  the  receipt  of  notice,  in  writing, 
of  such  failure  on  the  part  of  the  said  Grace  Beake 
under  the  hand  of  the  said  Sarah  Beake,  Mount  should, 
during  the  life  of  the  said  Sarah  Beake,  pay  the  said 
rents,  dividends,  8cc.  unto  Sarah  Beake,  and  immediately 
after  her  decease,  should  stand  possessed  of  the  trust 
premises  in  trust  for  Grace  Beake  absolutely. 


1845. 


The  settlement  made  no  provision  for  the  future 
residence  of  Sarah  with  her  sister  Grace. 
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1 845.  The  marriage  took  place  between  Mr.  MtmtU  and 

Grace  Beake,  and  their  marriage  settlement  was  pre* 
pared  by  Messrs.  Sladden  and  Sankey* 

The  following  circumstances,  which  occurred  after 
the  execution  of  the  deed  of  the  17th  of  November  1841, 
were  relied  on,  as  shewing  the  suspicious  character  of 
the  transaction. 

The  deed  was  never  communicated  by  the  Mounts  to 
any  of  the  members  of  Sarah's  family.  Again,  shortly 
after  the  marriage,  Mr.  Mount  was  in  want  of  money^ 
and  he  desired  to  have  a  sum  of  BOOL  which  belonged 
to  hb  wife^  which,  being  laid  out  on  mortgage,  could  not 
be  conveniently  called  in.  Mr^Saniey,  to  whom  the 
application  was  made,  said,  without  hesitation,  that  he 
had  got  800/.  of  Sarah's  in  his  hands,  that  Mount  could 
have  the  500/.,  and  let  Sarah  have  the  benefit  of  the 
mortgage  to  that  extent  Mount  took  the  5002.  as 
Sarah's  money,  and  gave  security  to  Sanhey  for  the  loan^ 
saying  nothing  whatever  of  the  settlement. 

Afterwards,  it  was  intended  to  sell  the  house  in  which 
the  sisters  had  resided,  one-third  of  which  belonged  to 
Sarah  Beake.  Mr.  Sankey  was  employed  to  sell  and  to 
make  out  ain  abstract  of  title.  He  applied  to  Mount  for 
the  title  deeds,  who  furnished  them,  with  the  exception^ 
of  the  settlement,  which  he  wholly  suppressed. 

In  December  1841,  Sarah  Beake  executed  a  second- 
settlement  of  her  property,  with  the  assistance  of  another 
solicitor,   in  favour  of  herself  and  her  other  sisters, 
and  their  families,  and  at  the  time,  all  parties  appeared 
to  have  been  ignorant  of  the  existence  of  the  settlement 
of  November  1841.    An  application  having  been  after-* 
wards  made  to  Mount  for  the  title  deeds  and  accounts, 
he,  on  the  27th  ot^  December  1841,  set  up  a  right  to 

Sarah's 
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Sdrak*8  property,  and,  withont  explaining  the  matter, 
stated,  '*  that  he  was  armed  with  power  to  frustrate  any 
attempt  to  supersede  the  trustees  already  voluntarily 
appointed  by  Sarah  Beake,** 
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Applications  were  made,  on  behalf  of  Sarah  Beake,  to 
White^  for  a  copy  of  the  deed,  which  he  refused,  and 
Mount  and  wife  declined  to  state  the  contents  thereof! 

This  bill  was  filed  by  Sarah  Beake^  the  trustees  of 
the  settlement  of  December  1841,  and  the  other  parties 
interested  therein  against  Mn  and  Mrs*  Mount  and 
Mr.  WhiUj  and  it  sought  to  set  aside  the  deed  of  the 
17th  of  November  1841,  and  to  make  the  Defendants 
pay  the  costs  of  the  proceedings. 

Mr.  BoupeU  and  Mr.  Goodeve^  for  the  PiaintiSs. 


Mr.  Kinderdey  and  Mr.  J5«  F.  Smithy  for  Mount  and 
wife. 

Mr.  Lffamdes  and  Mr.  Folleit^  for  fVhite. 

Mr.  Boupellf  in  reply. 

The  following  cases  were  cited. 

Carlos  T.  Brook  (a),  Pigoit  v,  Croxhall{b\  Griffiths  v* 
Robins  (f ),  The  Earl  of  Kerry  v.  Viscount  Fiizmaurice  {d\ 
Anderson  v.  Wallis(e)i  Jones  v.  Jones  (g)j  Kinchant  v. 
Kinchant  (A),  Huguenin  r.  Baseley  (t),  Casbome  v.  Bar^ 
sham  (*),  Consett  v.  Bell  (/),  Gibson  v.  Bussell  (m),  Filmer 

V.  Goitf 


(a)  10  Vet.  49. 
{b)  1  Siw.  4*  5lrir.  467. 
(c)  a  ilfoi/^r.  191. 
(</)  6  Bro.P.  C^84. 
(0  1  JSIf/.  S03. 
(g)  SflSnr.fSS. 


(A)  1  Bro.  C  C.  569. 

(0   14  K«.273. 

(ifr)  8  i?f<rv«  76. 

(/)  1  You.  4-  CoU.  N.  C.  569. 

(«}  S  Yow.  4-  Cetf.  3r.  C  104. 
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V.  GM  (a),  WhalUy  r.  malky  (&),  Howard  r.  Braith- 
watte  (c)i  Johnston  v.  Todd  ((2),  Anon.  (e\  Purcell  v.  M*Na* 
mara  {g).  Wood  v.  HammerUm  {h\  CHU  v.  fVatton.  (t) 


March  ]0. 


71i^  Master  of  the  Rolls. 

Tbis  contest  between  parties  so  nearly  connected  to 
each  other  is  very  painful ;  there  has  been  a  great  deal 
of  exaggeration  and  statement  of  irrelevant  matters  intro- 
duced, but  when  divested  of  this  extraneous  covering, 
the  facts  appear  to  be  of  a  simple  nature^  and  the  law 
relating  to  the  case  easy  of  application. 

This  bill  prays  for  a  declaration^  that  a  settlement 
insisted  upon  by  the  Defendants  was  improperly  and 
fraudulently  obtainedi  &€•»  &c. 

The  settlement  thus  sought  to  be  set  aside,  is  dated 
17th  of  Naoember  IS^l,  and  by  it  the  whole  of  the 
property  present  and  future  of  the'  Plaintiff  Sarah  Beake 
was  assigned  to  the  Defendant  Mr.  Mounts  the  then 
intended  husband  of  her  sister,  Graces  and  by  that  con- 
veyance Grace,  then  a  single  woman,  was  bound  to 
provide  meat,  drink,  clothing,  and  physic  for  her  sister 
Sarah  during  her  life,  or  if  she  failed  to  do  so,  then  Mr. 
Mount  was  to  pay  the  income  of  the  property  to  Sarah, 
This  no  doubt  was,  in  itself,  a  very  extraordinary  trans- 
action, and  such  an  one  as  nobody  can  contemplate, 
without  at  least  thinking  it  incumbent  on  those  con- 
cerned in  it  to  shew,  satisfactorily,  the  reasons  for 
making  it  If  Sarah  Beake  was  a  person  in  all  respects 
competent  to  act  of  her  own  free  will,  she  had,  no 

doubt, 

(a)  4  B.  P.  C.  (Thml.)  S50.  (e)  S  Fes.  ^  B.  99. 

(b)  1  Mer.  p.  446.  (g)  8  Fes,S24. 

(c)  I  Ves*  4*  B.  SOS.  (A)  9  Kef.  145. 
id)  S  Bcav.  597.  (t)  5  Atkhu,  5S9. 
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doubt,  a  right  to  give  every  thing  she  had  in  the  world 
to  her  sister,  if  she  thought  fit  so  to  do,  and  to  make 
herself  entirely  dependent  upon  her  bounty  for  her 
fiiture  support;  but  if  on  the  other  hand,  she  was  not 
entirely  competent,  and  did  not  do  the  act  of  her  own 
free  will,  then  it  is  to  be  considered,  whether  she  was 
not  in  the  situation  of  a  person  entitled  to  the  protec- 
tion of  thb  Court  against  such  a  transaction  as  this.     It 
is  necessary  therefore  to  look  a  little  into  the  history 
of  the  family.     [His  Lordship  stated  the  circumstances 
prior  to  1822.]     From  1822  down  to  the  year  1841, 
Grace  and  Sarah  lived  together.     During  the  whole  of 
this  time  Grace  was  at  the  head  of  the  establishment, 
and  she  managed  every  thing  relating  to  the  family;  not 
only  that,  but  the  whole  of  the  income  of  her  sister 
Sarah  was  paid  into  her  hands :  she  supported  herself 
and  Sarah  out  of  the  common  fund  so  constituted,  and 
she  provided  every  thing  for  Sarah.    Sarah  indeed  even 
seems  to  have  been  dependent  upon  Grace  for  her  sup- 
ply of  clothes  and  of  every  other  necessary  which  she 
required*     In  stating  all  this,  I  wish  it  to  be  under- 
stood, that  I.  find  nothing  to  throw  the  smallest  dis- 
credit upon  Grace  as  to  the  mode  in  which  she  con- 
ducted the  establishment,  or  as  4;o  the  mode  in  which 
she   provided  the    clothing  and   other   necessaries   of 
Sarah:  but  one  necessary  consequence  followed  from 
this  relative  position,  which  is  described,  by  the  witnesses 
on  both  sides,  as  like  that  of  a  daughter  to  a  mother, 
and  which  consequence  could  not  possibly  be  avoided| 
namely,   that  Grace  must  have  'acquired  a  great  as- 
cendancy and  influence  over  Sarah.     Under  all  the 
circumstances,  there  must  have  been  and  was  a  great 
ascendancy  on  the  part  of  Grace,  and  a  great  ten- 
dency to  submission  on  the  part  of  Sarah.     Now  that 
species  of  influence  may  be  used,  for  good  or  for  evil, 
and  as  the  advice  of  one  so  circumstanced  is  received 
by  the  other  as  a  cominand,  submission  may  be  easily 

efiected. 
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effected.  I  find,  however,  nothing  on  the  part  of  Grace 
that  tends  to  her  discredit  down  to  October  I84I9  and 
then,  without  making  any  imputation  whatever,  we 
find  these  two  persons  in  this  relation,  one  neces* 
sarily  having  great  influence  over  the  other.  A  mar* 
riage  was  then  contemplated  between  Grace  the  elder 
sister  and  Mr.  Mount.  The  younger  sister  was  of  the  age 
of  fifty-two  years ;  and  the  Defendants  in  their  answer 
give  this  account  of  what  transpired. 

[His  Lordship  stated  the  effect  of  the  answer  oa 
this  point.] 

Now  it  is  important  to  bear  in  mind  what  was  the 
situation  and  condition  of  Sarah  Beake  at  this  time. 
She  had  relied  upon  her  sister  for  the  management  of 
all  her  affairs  down  to  that  moment,  the  whole  of  her 
income  had  been  always  received  by  Grace^  and  Sarah 
not  at  all  knowing  how  to  manage  the  property. 
She  had  been  living  all  these  years  under  the  protec- 
tion of  her  sister,  and  that  sister  being  about  to  be 
married,  she  became  naturally  very  anxious  to  know 
what  was  to  become  of  herself  and  her  property.  The 
answer  states  it  thus. 

[His  Lordship  stated  the  passage  set  out,  ante^  p.440.3 


So  we  have,  not  only  the  ordinary  influence  which 
Grace  exercised  over  Sardh^  but  we  have  plainly  here 
stated  in  the  answer,  the  anxiety  and  perplexity  of 
Sarahy  not  knowmg  what  she  should  do.  The  object 
of  Mr.  Moimt  at  this  time  appears  to  have  been  to  ob« 
tain  a  settlement  which  was  not  revocable,  and  hopes 
were  held  out  to  Sarah  that  she  would,  by  the  arrange- 
ments, be  relieved  from  the  difficulties  in  which  she 
was  involved  by  the  marriage  of  her  sister,  with  whom 
she  had  so  long  lived,  and  to  whom  she  had  intrusted 

the 
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the  management  of  her  property  and  every  thing,  and 
by  her  declaration  that  she,  Sarah^  could  not  continue  to 
live  with  her.  Now  here  we  have  not  only  influence, 
but  also  circumstances  of  the  utmost  importance  to  be 
taken  into  consideration  by  those  who  have  to  judge  of 
the  transaction  which  immediately  followed* 

[His  Lordship  recapitulated  the  circumstances  relat* 
ing  to  the  preparation  of  the  settlement,  and  to  the  em** 
ployment  of  White  instead  of  Sankey^  who  had  hitherto 
been  employed.] 

It  is  to  be  observed  that  these  ladies  bad  for  a  long 
course  of  years  employed  Mr.  Sankey  as  their  solicitor 
and  legal  agent,  ^in  the  management  of  their  afiairs, 
yet  in  this  matter  they  had  recourse  to  Mr.  White  i 
and  it  seems  most  extraordinary,  the  object  of  these 
ladies  being  such  as  is  now  'stated,  that  Mr.  White^ 
B  man  of  business,  should  have  understood,  from  their 
original  instructions,  that  they  wanted,  not  an  assign- 
ment and  settlement,  but  a  power  of  attorney  for  some 
one  to  transact  the  business  and  manage  the  aflairs  of 
Sarah. 


It  is  singular  again,  that  although  Mr.  MowU  was 
going  to  marry  Grace,  the  person  who  was  to  come 
under  the  obligation  to  maintain  Sarah,  he,  Mount, 
should  be  proposed  as  a  sole  trustee  to  stand  fairly 
between  the  two  sisters,  and  to  take  care  that  if  Grace 
did  not  fairly  perform  her  covenant,  Sarah  should  be 
restored  to  her  income,  and  be  reinstated  in  her  pro* 
perty.  How  such  a  proposition  could  ever  have  entered 
into  the  head  of  any  reasonable  man  does  seem  to  me 
very  extraordinary.  The  intention  however  was  per- 
severed in,  the  draft  seems  to  have  gone  through  a 
great  deal  of  deliberation,  and  then,  at  last,  it  ended 
in  this  deed  of  17th  of  November  IS^l,  which  is  sought 

to 
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1845.        to  be  set  aside,  and  Mr.  Mawfd  became  then  trustee 
under  it. 

The  deed,  after  reciting,  at  great  length,  the  pro* 
perty  of  Saraif  contains  a  recital,  that  Grace  had 
lodged,  boarded,  and  provided  for  Sarah,  the  real  hsX 
being,  that  Grace  was  only  at  the  head  of  the  family, 
jvrhich  had  been  provided  for  in  every  thing  by  the  joint 
income  of  the  two  sisters.  It  seems  that  Sarah  was 
hardly  so  rich  as  Grace ;  and  there  is  reason  to  bdieve^ 
that  Grace  must  have  expended  more  of  her  own  money 
than  oiSarah%  but  it  was  a  joint  income,  and  these  per- 
sons were  living  together  under  circumstances,  that  made 
it  impossible  that  one  should  become  a  debtor  of  the  other. 

Then  comes  the  assignment,  and  Grace  covenants 
'with  Sarahf  during  her  life^  to  find  for  her  suflBcient 
meat,  drink,  &c.,  and  all  other  necessaries  fitting  her 
•degree  and  quality.  Who  is  to  be  the  judge  of  that  ? 
Where  is  the  provision,  which  it  is  said  was  specially 
the  object  of  Sarah^  that  she  should  have  the  option  of 
residing  with  her  sister  ?  That  was  entirely  omitted. 
Sarah  had  parted  with  every  thing,  with  all  her  present 
as  well  as  all  her  future  property,  and  she  was  to  be 
provided  for  with  what  is  here  called  sufiicient  food,  &c., 
fitting  to  her  degree  and  quality.  How  indefinite  ! 
What  might  they  judge  proper  for  her  degree  and 
quality?  And  then  what  lodging  was  she  to  have? 
Where  was  she  to  go  ?  It  is  quite  true,  that  when  this 
settlement  was  executed,  provision  was  made  for  her  re- 
sidence, because  Mr.  Mount  provided  for  her  a  proper 
apartment  in  his  house,  and  it  was  intended  for  her  to 
go  there,  but  under  what  obligation  were  Mr.  and  Mrs. 
MoufU  to  continue  her  there,  if  she  gave  them  any 
offence,  or  if  they  desired  to  get  rid  of  her  out  of  their 
house  and  to  find  her  with  a  lodging  suitable  to  her 
quality?  As  long  as  the  trusts  of  the  deed  were  per- 
formed^ 
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formed,  the  whole  of  SaraVs  income  was  to  be  paid  to 
Gracfj  but  if  Grace  failed  in  the  performance  of  them, 
then  the  trustee,  who  was  about  to  become  the  husband 
of  Grace^  was  to  pay  over  to  Sarah  that  income  which 
otherwise  would  have  belonged  to  him  or  to  his  wife. 
There  was  a  power  to  call  in  all  outstanding  monies^ 
and  also  a  power  to  chaiige  trustees,  but  in  vain  do  I 
look  for  any  power  to  revoke.  So  that  however  they 
might  have  behaved  to  her,  or  however  wretched  she 
might  have  been  made,  she  had  no  power  to  revoke  the 
grant  she  had  made,  and  her  trustee  was  the  husband  of 
the  person  who  alone  entered  into  the  obligation  with  hen 


This  deed  however  was  executed,  and  the  marriage 
of  Mr.  Mount  and  Grace  Beake  took  place,  their  set- 
tlement upon  the  occasion  was  prepared  for  them  by 
Mr.  Sanket/f  an  alleged .  dissatisfaction  with  whom  is 
held  out  as  a  reason  why  they  employed  Mr.  White^ 
a  strange  solicitor,  in  the  other  business. 


.  Then  comes  the  transaction  of  the  loan  of  500/.  which 
was  obtained  by  Mount,  from  SarJcey^  who  was  ignorant 
of  the  settlement.  It  was  received  as  Sarah's  money, 
and  lent  as  such  by  Sankey,  who  held  it  for  the  purpose 
of  investment ;  Mount  gave  security  to  Sankey  for  the 
loan,  although,  at  that  very  time,  he.  Mounts  was  the 
assignee  of  Sarah  under  the  deed  of  settlement,  and 
entitled,  if  that  were  a  fair  legal  instrument,  to  the 
money  as  a  right  instead  of  as  a  loan.  Again,  in  the 
transaction  of  the  sale  of  the  house,  one-third  of  which 
belonged  to  Sarah^  Mr.  Sankey  was  the  person  em- 
ployed to  sell  and  to  make  out  an  abstract  of  title; 
he  desired  to  have  all  the  deeds  relating  to  the  title, 
which  were  accordingly  furnished  to  him  by  Mr.  Mounts 
but  the  deed  of  the  17th  of  Nooember  1841,  by  which 
SaraVs  interest  in  that  house  became  vested  in  Mounts 
was  suppressed. 

These 
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These  then  being  the  fiicts  of  die  case,  it  seems  to 
me  perfectly  clear  and  manifestt  that,  in  this  Coort^ 
the  deed  of  November  1841  cannot  stand.  It  is  by  no 
means  necessary  to  state^  that  there  was  a  fraudulent 
design  wilfully  to  plunder  Sarah;  but  when  we  coo* 
aider  the  relation  which  subsisted  between  these  parties, 
the  want  of  any  proper  precaution  to  protect  Sarakf 
at  the  time  when  the  deed  was  executed,  and  the  pro* 
visions  contained  in  the  deed,  it  is  dear,  according 
to  all  principles  of  equity,  and  according  to  what  I 
believe  has  been  the  constant  doctrine  of  this  Court 
with  regard  to  deeds  obtained  under  improper  ctrcom* 
stances,  that  this  deed  cannot  stand. 


There  are  two  other  question8«  First,  as  to  the 
Defendant,  Mr.  White;  and,  secondly,  as  to  some  part 
at  least  of  the  costs  of  this  suit. 


As  to  Mr.  White,  I  see  no  reason  for  imputing  any 
blame  to  him,  for  accepting  the  employment  by  theafr 
ladies.  Under  the  circumstances,  I  have  no  right  to 
assume  that  he  knew  any  thing  of  their  characters  moie 
than  could  be  learned  in  society,  and  in  ordinary  visits 
which  he  was  in  the  habit  of  making  them.  I  do, 
however,  think,  that  he  would  have  taken  a  mora 
prudent  and  wise  course,  when  he  found  out  that  these 
ladies  understood  so  little  what  it  was  they  wanted,-— 
when  he  found  the  influence  which  Mount,  the  intended 
husband,  was  to  have,  and  saw,  from  the  nature  of  the 
arrangements,  that  Sarah  would,  the  moment  the  transfer 
was  completed,  become  wholly  dependent  upon  the 
other  party, "—  if  he  had  said,  I  will  act  for  one  of  you 
only,  I  cannot  act  for  both.  If  he  had  directed  his 
mind  to  the  consideration  of  what  was  separately  the 
interest  of  Sarah,  I  cannot  think  that  he  would  ever 
have  agreed  to  this  settlement  on  her  behalf.  By 
directing  his  attention  to  the  interest  of  both,  and  by 

endeavouring 
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endeavouring  to  give  satisfaction  to  both,  he  seems  to 
me  to  have  failed,  and  in  this  respect  I  think  that  his 
conduct  was  erroneous ;  and  it  was  certainly  erroneous 
in  allowing  Mr.  Mount  to  be  a  trustee,  for  in  such  a 
case  he  wanted  the  independence  necessary  for  the  pro- 
tection of  the  interests  of  the  party  most  in  need  of  it. 
I  do  not  think  he  is  to  blame  in  regard  to  the  false 
recital ;  nor  have  I  any  reason  to  impute  to  Iiim  a  know- 
ledge that  the  transaction  was  of  a  very  wrong  or  cul- 
pable nature.  This  matter,  although  so  unfortunate, 
seems  to  have  been  conducted  by  him  with  consider- 
able care  and  pains ;  and  if  I  am  asked  to  conclude, 
that  Mr.  White  wilfully  and  designedly  conspired  with 
Mr.  Mount  to  obtain  this  deed  from  Sarah  Beaker  or 
that  he  was  a  wilful  partaker  in  any  fraud  intended  to 
be  practised  upon  this  lady,  I  must  own  that  I  cannot 
come  to  that  conclusion  upon  the  evidence  before  me. 
I  shall,  therefore,  dismiss  the  bill  as  against  him,  but, 
thinking  he  has  not  done  all  that  he  ought  to  have  done, 
I  shall  dismiss  it  without  costs. 

With  respect  to  the  costs  of  the  other  parties,  I  own 

I  have  hnd  a  perplexity.     I  have  read  carefully  the 

answers,  and  my  impression  is,  that  with  a  very  little 

addition  thereto,  the  case  would  have  been  made  out. 

There  is  a  mass  of  evidence  before  me  which  ought 

never  to  have  been  taken ;  and  I  should  really  be  doing 

a  great  injustice  to  the  Defendants  if  I  did  not  try  to 

relieve  them  from  some  of  the  costs  occasioned  by  it. 

The  result  is  this:  This  deed  of  November  1841  must 

be  set  aside,  the  property  must  be  re-assigned  and  re« 

conveyed  to  the  trustees  of  the  settlement  of  December 

1841,  and  it  must  be  done  at  the  expence  of  Mount.  Mr. 

Mount  must  pay  the  costs  of  this  suit  up  to  the  time 

when  the  evidence  was  about  to  be  taken,  (a)    The 

Vice- 
(a)  See  Booth  v.  Boath^  1  Beav.  125. 

Vol.  VIII.  Hh 
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Vioe^hancellory  Knight  Bmu^  has  fiunistiad  me  a  pre- 
cedent for  this,  in  a  case  lately  before  him,  and  as  to  tbe 
other  oostsy  I  shall  not  give  any  on  either  side.  With 
respect  to  the  subseqaent  deed  <£  December  lS41f  there 
has  been  a  long  ailment  npon  it,  bat  tbe  validity  oF 
that  deed  is  not  before  me,  and  I  have  no  jurisdiction 
to  deal  with  it  I  do  not  mean  by  this,  my  judgment, 
to  confirm  it ;  all  I  say  of  it  is,  that  it  so  far  remains 
unimpeached. 


Soon  after  the  comraencement  of  the  suit,  the  Plain- 
tifis*  solicitor  had  examined  a  witness,  CkarhUe  San- 
gerellf  as  to  the  facts  of  the  case,  and  without  any  reason 
or  necessity,  he  embodied  the  statement  into  an  affidavit, 
and  procured  her  to  swear  to  it  before  a  Master  extra- 
ordinary in  Chancery,  (a) 

Observation  having  been  made  as  to  the  course  of 
proceeding. 

The  Master  of  the  Rolls  said—  When  Mr.  Shd^ 
den  obtained  an  affidavit  from  a  pers<»  whom  he  in* 
tended  to  examine  as  a  witness,  whose  affidavit  was 
not  wanted  for  any  purpose  in  the  cause,  he  acted 
very  erroneously,  and  under  a  mistaken  notion.  I  do 
not  think  he  misconducted  himself  in  getting  the  in- 
formation, because  it  is  necessary,  in  the  conduct  of  a 
cause,  for  a  solicitor  to  communicate  with  the  persons 
who  are  to  prove  the  facts,  for  how  otherwise  would 
it  be  possible  for  him  correctly  to  allege  the  real  faets 
upon  the  pleadings?  A  solicitor  is  perfectly  justified 
in  fairly  and  openly  taking  notes  for  the  instruction  of 
counsel,  and  in  order  that  he  may  know  what  evidence 

the 

(a)  See  7  Beavan,  517. 
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the  witneBses  may  give  hereafter;  bat  this  gentleman       1845. 
went  farther,  and  obtained  an  affidavit  from  the  in- 
tended witness,  the  effect  of  which  was  to  entangle  her 
conscience.    I  think  that  was  erroneous,  and  I  hope 
Aat  it  is  not  a  praetice  which  will  be  followed. 


CROSS  V.  CROSS.  '    ^«y «. 

JEWELL  and  Cross  being  partners,  and  Cross  having  Difficulties  in 

^  died,  an  arrangement  was  entered  into,  for  the  pay-  ^^i^  ^\^  |,y 

ment  of  15,000/L  to  his  representative,  in  satisfaction  of  ?'^*°g?"  ?"* 
11     1  •  /•  1  •  rUi  .  r  •  1  benal*  of  ID- 

all  claims  of  his  estate.     There  were  infants  interested  fants.    On 

in  the  estate  of  Cross*  and  therefore  this  arranffement  ^^^  °°®  ^^^^ 

'  o  you  may 

could  not  be  securely  entered  into  by  the  representative  encourage 
of  Cross  of  her  own  authority.  The  particulars  of  the  ©^^^ 
arrangement  having  been  examined  by  Jonesy  an  ac-  litigation,  on 

1  •111'  •      the  other,  you 

countant,  he  conceived  that  there  were  great  errors  in  may  dis. 

the  basis  of  the  settlement,  and  that  the  estate  of  Cross  courage  in- 
had  not  received  the  benefit  which  it  ought     After  in-  very  often 

vestiiration,  he  was  either  satisfied,  or  so  far  satisfied  as  °cce8sary  for 
.    ,         r .  .  „  "^c""  protec- 

to  induce  him  to  acquiesce.     A  Mr.  Chapman  objected  tion. 

to  the  arrangement,  as  being  prejudicial  to  the  children. 

To  carry  this  arrangement  into  effect,  a  suit  was 
instituted  on  behalf  of  the  infants,  which  was  prosecuted 
by  the  solicitors  of  Sevsell  who  appeared  for  all  the  De- 
fendants, and  they  assumed  that  the  arrangement  was 
perfectly  correct,  and  ought  to  be  acted  on.  On  the 
other  hand,  a  suit  was  instituted  by  Chapmanj  as  next 
friend,  insisting  that  it  ought  to  be  set  aside.  An  en- 
quiry was  directed  as  to  which  of  the  suits  was  most 
for  the  benefit  of  the  infants.    The  Master  reported 

Hh  2  that 
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that  the  soit  m  which  the  amngeiileDft'  wat-  attpug^lied 
was  most  beneficial^  and  proeeaAings  in  the  allNNr  auili 
vera  thereapam  stayed.  The  adatter  aama  b^fatfe  ihtt 
CovLtt  upon  a  pMlicm  for  an  kiquiry  as  tathe  prapttfty* 
of  the  ammgeiiiflnt^  and  the  petition  oant^ed  acrtaiai 
impotations  oF TreadyWhicb  turned  oat  Da  be  qnfbandedb 
A  refereaoe  was  then  made  to  the  Master  ta  anqtiiie 
whether  tha  arrangement  was  fit  and  proper.  He  fonnd 
ih  the  affirmative^  and  that  there  were  no  groands  for 
imputing  fraud* 

A  petiiUoo  was  now  presentedi  ptaying  the  confirinht 
atmt  of  tli^  T^ort,  and.  for  payment  of  the  cq$ts  4M]t,  pf 
the  estaAew  . 

Mr.  Kindershy  and  Mr.  Glasse^  in  support  oF  the 
petition. 


Mr.  Ttimer  and  Miv^rJta*^  contrh^  insisted  that 
the  costs  ought  not  to  be  paid  out  oF  the  estate,  the 
next  Friend  in  the  second  suit  having  made  imputations 
respecting  the  armogements,  which  bad  been  ascer- 
tained to  be  unFounded. 

\  '  \     \  . '  * 

Mr.  JBoupM  and  Mi*.  Cunkritn  For  other  pattt^. 


c    •* 


t     \ 


Mr.  Kinderdey  in  reply. 

7%e  Mast:pri2^M^  KoLLs.  ... 

Thereis  considiftrable  'diificidty  hi  dealing  wHh  eases 
of  this  kind.  Oaf  the  one  handi  thei^  ia  daogelr  of  eh«- 
couraging  useless  and  expensive  lit^;ation  oil  behalf  of 
inFants  by  strangers,  on  the  other  hand,  you  may  dis- 
courage interFereace^i  which  very  often  is  ^solutely 
necessary  For  thdiF  protection.  •  Tberefbrei*  in.  either 
way,  there  is  difficulty  and   danger   oF  Falling   into 


error. 


The 
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'  Tbe  Master  hasfiraod  that  the  aifrangeme&t  etitered 
klt»  mkkt  Sl^wM  is  Ik  and  pttoper»  aadhfe  ihaa  ako 
thMglM'flt  toiftpoitytliat: there  were  nii  groadds  for 
iO^thigt  fraad^  This  was  >  not  referred  to  hii%'>  Itjsj 
iMMMeter^'said^  upon  that  ppioiou  and  report^  that  thene 
Wer^-na' grounds  Jbr  the  petition^  and  (hat  the  costs 
oaght  > not  to  fall  > on  the  estsfle.  I  ot^h t  not. to  pay  so 
aMioh  attention  to  the  rc^rt  on.lhi^ipoifityas  if; the 
miitter  had  been  refierred  to  the  Master;  but  even  if  J 
must  assume  that  there  is  no  foundation  for, those  aljk^ 
gations,  still  the  suit  was  proper  to  be  prosecuted,  and 
the  drcuMStances  of  this  case  seem  to  have  been  sncb,  as 
id  make  the  investigation  neeessarf,  in  order  to  bring 
tnatters  to  a  proper  conclusion.  Seeing  the  danger  of 
falling  into  error,  I  think  I  must  order  the  costs  out  of 
the  estate.    ' 


1845. 


SALMON  »-  GREEN. 

lt/|R.  SHEFFIELD  moved,  under  the  24ih  Order  of 

Auffisi  1841  (aV  for  liberty  U)  enter  a  memorandum 

of  the  service  of  copy  bill  against  Mr.  and  Mrs.  Backmaiu 

i  »  * 

The  property  was  the  separate  estate  of  the  wife,  and 
the  service  of  the  copy  bill  had  been  made  on  the 
husband  alone.  He  referred  to  Kt^xi  y.  Jacobs  {b)^ 
whei^e  it  was  held  that  service  on  the  husband  alotle 
bf  a  copy  bill  was  sufficient. 


May  8.  30. 

Where  a  suit 
relates  to  a 
wife*s  se* 
parate  estate, 
she,  as  well  as 
her  husband, 
must  be  served 
with  a  copy 
bill. 


Tke  MASTEn  of  ike  Rolls.    If  this  is  the  separate 
estate  of  the  wife,  and  sh6  is  entitled  to  defend  it  per- 
sonally, 

(a)  Ordinct  Can,  171.  {6)  5  Beawn^  48. 

Hh  3 
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1845.  sonallyy  what  use  is  k  to  serve  the  hoMiaiid  on  behalf  of 
the  wife  ?  There  may  be  a  difference  between  this  case 
and  the  case  of  a  subpana^  because  in  the  latter  instanoe^ 
the  Court  itself  will  take  core  of  the  interest  of  the 
wife ;  but  in  a  proceeding  by  copy  bill,  where  the  ob« 
ject  is  expressly  to  keep  the  parties  out  of  Court,  you 
never  after  hear  of  the  interests  either  of  the  husband  or 
wife.     I  will  make  enquiry. 


The  Court  thinking  the  wife  ought  to  be  served^  she 
was  served  with  a  copy  bill  on  the  20th  of  Mcfyf  and,  on 
the  SOth  of  May^ 

The  Master  ^the  Rolls,  upon  proof  of  that  service, 
made  the  order. 


juneii.  In  re  UASSEY. 

The  lapse  of  nHHE   testator  died  indebted   to  the  petitioner  in 
irndar  months  ^^0/.     Some  considerable  time  afterwards,  it  was 

after  payment  agreed,  between  William  Francis  the  surviving  trustee, 

costs,  pre-  and  the  petitioner,  that  the  testator's  real  estate  should 

eludes  toxa-  i^^  g^ij   ^^d  that  out  of  the  surplus  thereof,  after  pay- 

tion  under  the  '^  '  •  *    " 

Solicitor's  ment  of  the  mortgage  thereon,   the  petitioner's  debt 

^  The  rule  should  be  paid,  so  far  as  such  surplus  would  extend. 

applies,  where 

madeTy  trus-       The  respondent  Mr.  Masseyy  was  employed  by  the 

tees,  &c.,  and  gurvivinff  trustee  as  solicitor  to  effect  the  sale,  which  he 

the  applica-  °    . 

tion  for  tax-  completed  m  1840. 

ation  is  made,  j^^ 

under  the  ,.    , 

38th  section  of  the  6  &  7  Vict,  c.  75.,  by  a  party  **  liable  to  pay." 
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In  IS4I9  Mr,  Massmf  rendered  an  accoonl  to  Mr*  1845. 
Ermicis^  consistiog  of  three  kems,— rthe  pnrdiafie  money, 
the  payments  to  the  mortgagee,  and  bis  own  charges  in 
the  matter  amounting  to  67^.  19f. ;  a  bUink  was  left  for 
the  charges  of  Mr.  Massafs  London  agent  This  ao* 
count  was  perused,  examined,  allowed,  aad  signed  by 
Mr.  Fronds  on  the  16th  of  October  1841,  who,  in  that 
manner,  paid  and  allowed  the  bill  of  costs.  At  the 
same  time,  an  account  of  the  receipts  and  payments  of 
the  trustee  was  made  out,  containing  two  items  of  pay- 
ment made  by  the  trustee  beyond  those  contained  in  the 
other  account,  and  shewing,  on  the  whole,  a  balance  of 
118Z.  9Si  7<2.  By  a  memorandum  thereon  signed  by 
Mr.  Francis  on  the  16th  of  October  1841,  he  directed 
that  balance  to  be  paid  to  Mr.  Kiddle^  the  petitioner, 
after  deducting  Mr.  Massei/s  London  agent's  bill. 

The  petitioner  applied,  from  time  to  time,  to  Mr. 
Massey^  for  a  setdement  of  the  account,  which  was,  how- 
ever, postponed,  in  consequence  of  his  being  unable  to  ob- 
tain the  account  of  the  agent's  charges,  but  he  agreed  to 
pay  interest  on  the  balance.  He  ultimately  furnished 
the  account,  omitting  all  agent's  charges,  and  shewing  the 
balance  to  be  1 18Z>,  which  he  ofiered  to  pay  with  interest 

The  petitioner  and  his  solicitor  were  dissatisfied  with 
the  account,  but  ultimately  the  petitioner,  on  the  1st 
of  February  last,  received  the  amount  *'  under  protest," 
and  gave  a  receipt  for  the  same. 

The  petitioner  now  presented  a  petition  for  the  de- 
livery and  taauition  of  Mr.  Massei^s  bill,  alleging  that 
SO/,  had  been  charged  in  the  account  more  than  had 
been  paid  to  the  mortgagee.  This  really  appeared  to 
have  been  the  case;  but,  on  the  other  hand,  there  were 
omitted  items  (kvonrable  to  Mr.  Massey. 

Hh  4  Mr. 
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1 9f  5i        .  ^r.  JtqgerSi  in  support  of  the  petitioQi  conteodedythMi 

^^^.^^    there  bf^d  been  no  i)ay meat  within  the  meaning  of  tfee 

JB^ss^^v      Solicitors*  Act  (a)»  and  that  the  settlement  of  account 

Ijetweea  the  trusty  and  the  solicitor^  could  not  pn^ 

qlude  the  petitioner's  right  to  taxationi  especially  where 

the  payment  to  him  was  so  receot. 

« 

.  He  also  argqed,  that  under  the  circumstancesr  the 
respondent  was  to  be  considered  the  solicitor  of  the 
petitiomen 

Mr.  Toller  conlrd,  cited  In  re  Daames  (J)\  and  was 
stopped  by 

The  Master  of  the  Bolls^  who  said :  **  The  only 
question  is,  as  to  the  costs  of  this  petition.  It  is  enough 
to  say  that  the  bill  was  delivered  in  1841,  and  then  in  a 
manneri^  IfnM^  and  now  we  are  in  1845 ;  the  act  of  par- 
liament gives  no  authority  to  tax,  after  sugh  a  lapse  of 
time  subsequent  to  payment" 

Mr.  Toller  was  then  heard  on  the  question  of  costs 
and 

Mr.  Rogers  replied. 

The  Master  ofihe  Rolls. 

These  cas^  tor  the  t,axatioii  of  a  solicitor's  bills^  are 
remarkable  not  only  for. the  length  of  time  which  they 
occupy,  but  for  the  quantity  pf  irrelevant  matters  iiitro* 
duced  intp  the  discussion. 

.  :This  cose  rests  on  a  very  narrow  foundation.    If  any 

person;  fuppp^ei^, that  the  act  of  parliament  in  questii^Dy 

.  k    'Waa 
(«)  6  &  7  Viet.  €.  7  Ji  CW  5  Bcavan^  425. 
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wa»  intended  in  the  smallest  degree  to  interfere  with        ISiS. 
fair   and    proper  transactions    between  executors  or     ^^^^^ 
trustees  and  their  solicitors,  or  to  prevent  trustees,  con-      Masset. 
ducting  themsdves  fairly,  to  settle  their  accounts  with 
their  soKcitors,  without  the  cestui  que  trust  being  entitled 
to  find  fault,  he  is  greatly  mistaken  in  the  proper  con- 
struction of  that  act.    I  admit,  that  if  a  solicitor  attempt 
to  escape  from  the  provisions  of  the  act  by  fraudulent 
payments,  the  Court  will  not  allow  it;  but  the  Court 
does  not,  in  any  way  whatever,  interfere  in  the  fair 
transactions  between  a  solicitor  and  his  client,  notwith- 
standing the  payment  of  the  bill  may,  ultimately,  fall 
on  a  third  person. 

It  has  been  argued,  that  by  the  correspondence, 
Massey  was  constituted  the  solicitor  of  Kiddle.  Massey^ 
however,  was  the  solicitor  of  Francis^  and,  in  the  name 
and  place  of  Francis^  was  corresponding  with  Kiddle ; 
and  I  think  that  there  is  no  reason  for  saying,  upon  this 
correspondence,  that  the  relation  of  solicitor  and  client 
existed  between  Massey  and  Kiddle. 

It  appears  that  Kiddle  was  entitled  to  the  surplus 
of  the  produce  of  the  real  estate,  after  payment  of  the 
mortgage  existing  on  the  estate  and  the  expenses ;  and, 
by  the  terms  of  the  special  agreement,  he  had  a  right 
to  demand  from  Francis  a  complete  account,  and  he 
may  possibly  have  such  right  now;  but  the  case,  as 
between  the  petitioner  and  Masset/^  is  wholly  under  the 
act  of  parliament.  It  has  at  all  times  been  the  rule  of 
this  Court,  that  if  a  trustee  makes  improper  payments 
to  his  solicitors  or  other  persons,  the  cestui  que  trust  has 
a  right  to  call  upon  the  trustee  for  an  account,  and  to 
make  him  liable  for  any  improper  payment.  Tliis  act 
gives  to  a  party  liable  to  pay,  a  right  to  apply  directly 
against  the  solicitor  for  a  taxation* 

It 
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IM5»  It  is  said,  that  the  money  was  received  by  the  peti- 

^^^'^  tioner,  and  the  receipt  given  *' under  protest **  These 
Massbt.  words  are  often  used  on  these  occasions,  but  they  have 
no  distinct  tech^idd  meaning,  unless,  aotonponied  with 
a  statement  of  circumstances,  shewing  that  they  were 
used  by  vmy  of >nolaee  or  pmtest,  reservkg  to  the  pBlfy, 
by  veason  of  snch  circumstances,  .a  right  to  a  taxa- 
tion, nptwjthstsading  such  pafmML  The  fvoida  have 
no  distinct  meaning  by  themselves,  «id  amowt.io 
nothing,  unless  explained  by  the  proceedings  and  cir- 
cumstances. The  question,  however,  does  not  torn  xm 
that  The  petition  for  taxation  was  presented  in  jl^/ril' 
last,  and  it  appears,  from  the  statement  now  made, 
that  the  bill  of  costs  was  allowed  by  fhe  trustee  in 
account  with  Massey  in  October  1841,  and  there  is 
not  the  least  reason  to  suppose  that  the  allowance  was 
fraudulently  made,  or  to  avoid  taxation*  The  aet  of 
parliament  says  (a),  that  payment  shall  not  preclude 
taxation,  if  the  special  circumstances  of  the  ease  shall 
require  the  same,  provided  die  application  is  made 
within  twelve  calendar  months  after  payment  Here  the 
application  is  more  than  three  years  after  payment;  that 
is,  of  itself,  a  sufficient  answer  to  this  petition  for  taxa- 
tion, which  cannot  therefore  be  maintained. 

I  agree  that,  primd  faciei  the  successful  party  is  en- 
titled to  costs,  but  it  frequently  happens  that  th^  spfscial 
circumstances  are  such  as  to  make  the  rule  inapplicable, 
especially  in  cases  of  this  sort  Without  some  dis- 
cretion, I  scarcely  know  what  control  this  Court  would 
have  over  matters  of  this  sort ;  but  having  read  Mr. 
Massa/s  affidavit  at  length,  it  appears  to  me,  there  are 
no  circumstances  in  this  case  or  in  his  conduct,  which 
ought  to  induce  me  to  refuse  him  his  costs. 

Dismiss  the  petition  with  costs. 

(a)  6  ft  7  Vkt.  c.  75.  s.  41. 
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COULSTING  «.  COULSTING.  /%  la. 

npHE  Plaimifl^  a  married  wnnaii,  a{^lied  at  the  A  married 
■*-  Seetttarfa  Office  for  ao  order  of  course  to  sue  in  i|^'i|^«^ 
JbmdpoiaerUf  bat  was  refused,  whereupon  she  applied  p<«'P'n*-  Sem- 
to  the  Court  for  that  purpose  '^^ 

cannot  be 

The  cause  whs  attached  to  the  Vice-ChaDcellor's  of^ll^r* 
Coort. 

The  Plaintiff,  in  persoui  in  support  of  the  implica- 
tion. 

Mr.  W,  M.  Jamez^  coniriu  A  married  woman  can 
only  sue  by  her  next  friend,  who  must  be  a  person  of 
substance^  capable  of  paying  costs.  He  cited  Penning^ 
ion  V.  jUmn  (a)»  Drinan  v,  Mannis»{b)  The  order  must 
be  obtained  on  a  special  application  to  the  judge  iq 
whose  Court  the  cause  is  attached. 

Tie  Master  of  ike  Bolls,  after  referring  to  the  case 
of  Donden  ▼•  Hoot^c)^  in  which  he  had  discovered 
two  instances  in  which  a  married  woman  had  been  per* 
mitted  to  sue  injbrmd  pauperiSf  said,  he  was  of  opinion 
that  such  an  order  could  not  be  made  as  of  course,  and 
therefore  could  not  be  obtained  at  the  Rolls  in  a  cause 
not  attached  to  that  Court,  (d) 


(a)  1  8.  i  Si.  8S4.  (d)  See  Ordkard  v. 

(b)  3  Dru.  i  W.  154.  7  SeoU,  {N.  C)  414. 

(c)  AtUe,p,599m 


;t84& 


July  14. 18.  TEMPLER  V.  SWEET. 

A  purchaser      QOME  freebdtd  pHo^^rtj  htttl  "lieeii' sold  under  the 

CoS  Scd  ^^^"^  ®f  ^"^^  ^""^^     M*"'  ^'  r^flyrf^r  became  the 

before  coQri  *  pilycb8ser.lbo<|l60/iyibubiietdiBd'bdr(infcbeiMli^^ 

the  rei^?      P^^  of  /bis ;  beidg^  pwf  cfafwec  hadi  btea .  ooaBiibtdL  •  i 

Held^thprtifr-  ..     -.    I      -.    •   '  )    ....  ..J   :  ■    .  ■.• '.:•    ■  1..  .    ,..-,• 

wBS  noL  Hfi^ 

Q09Mir«r  ta;  -^  motion  was  made  to  open  the  biddings,  on  an  ad- 

serve IiUlieir    ^^^00  «f  30£    Tber^neoitODS  of  Mr.  G^^l^mpkr  Mere 

with  notice  of  ,  •* 

an  apflicatipn  aet^red  with  notice  of  tbe  iDotioo^  aod  tlietqiiestbn  vasi 

b?(Miim«  whether  it  WRS;  dfio  necesakry  to<  serve  ibis ibeir  w\b^.    •  • 

.  Mr.£rjliK^,in  sopportiof  IhftiiiotionyaigQed^thatlt 
was  unnecessary  to  serVe  J^e^heit:;  thatthcbe  Was  ao 
bibdtngcontnaet  tAtil  thd  repint  liad  been  donflmcd) 
and*  that  the  only  reason  for  aervitig  ibe  ^  purdmser  iwas^ 
to  ptxyride  foe  the  edsta  mounred  by*  hiaou  He  ^M 
Vesey  y^  Elwood  {a)j  Watts  ^,  Murtin^m 


.  The  Mastvr  of. the  Rolls,  ir  the  porobasbr  hiHtself 
had  ai  right  to  have  .notice  lofsMcfa  aki  apiAkatibny  ^thci^ 
seems  no  reason  ii^hy  the  heir  who  cepfesents  hknshonU 
not  be  served.  I  do  not  see  how  I  can  dispense  with 
notice  to  all  persons  ocoupytng  the  plaoe  of  the  !pur- 
chaser.  They  might  all. object  lo  tbe  amouel  ofieredja 
advttAce.    I  will  consider  the  pcinL 


J ' 
I 


MVi 


July  IH.  The  Masteu  of  the  Rolls  said  that  he  had  made 

enquiries,  and  found  that  it  had  not  been  the  pracdde  to 
sctve  the  heir.  .     .       f 

.    (a)  3  Dr.  4-  War.  74.  (b)  ^B.^C.  115. 
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ea 


8ion. 


nr^HE  JOfefendantibfiving;  beenitfakfin  upoo  on  Jittacli«i  a  Dttftrndant, 
■■-   memrforwantofMBwbivwai  brought  up  by  Aafiim  h!frii(^"X. 

corpus^  and  turned  over  to  the  Queen's  Prison.  talued  an 

order  of 

course  fbr  hit 

He  flfterviMirdk  fiUd  a  pl«%  without  either  dbtaining  diftcftargc, 
leave,  for  that  purpose^  or  tenddring'  the- costs  oF  the  themctthat 
contoiept.     Ob  tbe  Idth  oi  Jme^  the  Plaintiff  gave  tlie  Jjjjj^^^j^, 
Defendant  notice  of  motion  for  the  21st,  before   Sir  given  notice 
JokM  fKgramy  to  whose  Cburt  the  cause  was  attached,  ^^|(™^he°]e^ 
Ctt  taioe  the  {deaoff  tie  lile,  but  the  notice  nvias  not  ofT  the  file. 
$evmd^talt>  after  a  o^tlook^  •  The  Defendant  afterwanb,  ^cliarg^Tor 
am  the*  8Sd  of  JM^  {nresenteri  :an  ex  parte  petition  to  'the  tjie  suppres- 
Idaater^^f  tbe:iRoUs,'  statiogt  thai  he<  was  in  oontepipt 
for  want  of  apswer^  tliiit  he  had' filed  his  plea, 'as  af>- 
peared  from  the  certificate  of  the  clerk  of  records  and 
4rriC8|  and  tbeBciipod  He  obtained  an  order  of  ooiirse, 
thaiiihediooUIybe  disclMfged  oiitof  coaHodjrylqpon  payf 
faisot^or>tcfackr:of'thfl  odsls  of  hisiconltempti 

IfinTdh'eBtuQw  moved  to  dtsdiarge  this  order^'on 
ihe'<grbuild<<that  lUe  Defendant  hid,  -upon'  obtaining 
the  order,  suppressed  libef  fiitft  of  the  notice  of  motkui  to 
take  the  plea  off  the  file.  He  proceeded  also  to  argue 
that  the  plea  hadi>eeffirregtrtsrly1ttedi  but 

.  7&,  Jil^&ima  qf  tie.  Hpjuts  said)  tbfit  chat  was  msitter 
for  the  consideration  of  Sir  James  Wigram^  and  did  not 
affect  the  regularity  of  the  order  of  course. 

Mr. 
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Mr.  Otn^y  amird^  aigued,  that  the  ootioe  of  mocioiiy 
having  been  fienred  after  eight  o'dock,  was  irregnlary 
28d  Order  of  26th  October  1842  (a),  and  that  the  PUun- 
tiff  ooald  not  move  upon  it,  either  on  the  Slst  or  on 
any  sabsequent  day;  and  that,  therefore,  it  was  quite 
unnecessary  to  state  it  cm  the  petition. 

The  Master  of  the  Rolls. 

I  am  of  opinion  that  the  fact  of  the  notice  of  motion 
having  been  served,  ought  to  have  been  stated  in  the 
application  for  the  order.  It  was  not  for  the  Defendant 
to  take  on  himself  to  judge  whether  the  notice  of  motion 
was  regular  or  not  He  ought  to  have  stated  it,  and 
then  it  would  have  been  considered  whether  the  De- 
fendant was  entided  to  the  order  of  course  or  not.  As 
it  is,  no  opportunity  was  given  to  the  secretary  of  con- 
sidering whether  an  order  of  course  ought  or  not  to 
have  been  granted. 

The  order  must  be  discharged,  but  I  think  without 
costs. 


(«)  Ordme$  Ctm.  215. 


CSASfiS.  IN  iGHANCKaYi  Ml 

:.T        .        /  •  ..1/  lM6i 


'■  I.      .        '         .  •  ,    '     ; 


/» *v  BBNIHETT*  JufyiB. 


THIS  was  an  application  by  a  ces^  que  iru^  for  the  Where  a 

taxation,  under  the  thirty-ninth  section  of  the  6  &  7  ^dLs  to  tax 

Vict.  c.  73.,  of  a  solicitor's  bill  which  had  b6en  paid  by  his  £«  ^]^^^^ 

'                                                             ;          -^  bill  paid  by  his 

trustee.     The  payment  had  been  made  less  than  twelve  trustee,  on 

mortths.  •  The  petitioner'did  not  state  any  special  cir-  ^^er^W,''^ 

ciimstances,  of  specify  any  particular  items  of  over-  he  must  ailege 

charge,  but  alleged,  generally,  that  the  bill  of  costs  specific  items. 

contained  many  extravagant  and    improper  charges.  Itisa^spe- 

r««     I  .If  ^     !/•          1                      ./.    ,  cialcurcum- 

The  bill  Itself  was,  however,  verified.  stance^"  with- 

^  in  the  mean- 

1  ingofthc6& 

Mr.  Birdj  for  the  petitioner,  contended,  that,  under  7  VicL  e.  is. 

the  thirty-ninth  section,  it  was  not  necessary  to  allege  JJ^I^  p,!^ 

or  prove  special  circumstances;  that  where  a  party  duces  his  lull 

himself  pdd  a  solicitor's  bil]^  that  was  primd  fade  an  appointed  for 

admission  of  the  correctness  of  the  charees ;  but  where  ^®  settlement 

Qi  a  transao 

the'  bill  was  paid  by  a  trustee,  such  a  presumption  did  Uon,  and  re- 

not  arise  as  against  the  cestui  que  trusty  who  had  never  ^H*^  ^  ^°" 

°                             ^               '  plete  except 

seen  it.     He  proceeded  to  point  out  overcharges  ap«  on  pajment 

parent  upon  the  bill  of  costs  itself.  thereo . 

Mr.  BcupeUi  contrdj  was  not  called  on  by 

The  Master  jjf  the  RoLis,  who  said,  — It  has  been 
decided,  that  where  you  seek  to  have  a  taxation  of  a  bill 
which  has  been  paid  on  the  ground  of  overcharges,  the 
specific  items  must  be  alleged  in  the  petition  and  proved 
in  evidence.  The  act  never  intended,  that  aft^r  pay- 
ment, the  taxation  should  be  opened  and  the  bill  taxed 

Mrithout 
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1845.       without  ceremony,  on  the  mere  general  allegation  that 
^^V^^     the  charges  were  extravagant  and  improper. 


Bknnbtt. 


The  forty-first  section  provides  that  payment  shall, 
in  no  case,  preclude  taxation,  if  the  special  circumstancn 
of  the  case  required  the  same.  This  clause  is  ap« 
plicable  to  every  case,  either  where  the  bill  was  paid 
by  a  party  himself  or  by  his  trustee ;  and  the  Judge 
must  see  special  circumstances  which  make  it  appear 
that  the  bill  requires  taxation. 

Several  cases  have  occurred  before  me  on  this  sub- 
ject, and  one  of  the  points  settled  is  this,  that  where 
you  want  to  open  a  settled  bill,  you  must  state  dis- 
tinctly the  items  you  complain  of.  Here  there  is  a 
mere  general  statement  of  overcharge,  upon  which, 
every  item  of  a'bill  of  costs  might,  upon  the  hearing 
of  the  petition,  be  disputed;  the  respondent  would 
thus  be  placed  in  this  difficulty,  that  before  the  petition 
was  called  on,  he  would  have  no  opportunity  of  know- 
ing what  it  was  he  was  called  upon  to  answer. 

In  another  case  which  came  before  me,  I  considered 
this  to  amount  to  a  special  circumstance  within  the 
meaning  of  the  act :  where  an  arrangement  had  been 
made  to  pay  off  a  mortgage,  and  the  parties  had  met 
to  complete  it,  the  attorney  had  produced  his  bill,  and 
said,  **  pay  me  the  amount  of  this  bill,  or  the  matter 
cannot  proceed."  In  that  case  the  consequence  of  a 
postponement  would  be  grievous  to  the  parties,  some  of 
whom  might  have  come  from  a  distance  for  the  purpose 
of  completing  the  transaction.  I  considered  that  this 
course  of  conduct  amounted  to  *' a  special  circumstance  " 
contemplated  by  the  act,  because  it  savoured  of  oppres- 
sion 
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'&ion  oYi  the  part  of  tbe  attartaey,  and  there  being  over*     ^  18#5. 
charges  I  ordered  the  bill  in  that  case  to  be  taxed.  -v^^^^w 

'^  In  re 

1  shall  dismiss  this  petition  with  costs ;  but  having 
regard  to  what  appears  in  this  biH  of  costs,  I  shall  make 
this  order  without  prejudice  to  any  other  petition  the 
parly  may  be  advised  to  present. 


HhiS->^«B 


In  r€  D ALBY.  Aug.  9. 

^■"'HE  facts  and  points  in  this  case  are  sufficiently  A  solicitor  was 
■■•  stated  in  the  judgment  of  the  CQurt.  SwSSS 

hift  lifetime^ 

Mr.  Metcalfe  for  the  Petitioners.  executors  and 

trustees  after 
%«•     ♦       «  n     %■-     -»x  «r  his  death. 

Mr.  Leach  for  Mr.  Dally  *  The  latter 

having  applied 
.  for  a  taxation 

"■^■~~~~"""~~"~  of  the  bills 

subsequent  to 

The  Mastsr  qfthe  Rolls.  the  death  ;-— 

Held,  that  the 

The  Petitioners  in  this  case  are  the  execotors  and  «olicitor  was, 

devisees  in  trust  of  William  Harrison^  who  died  in  the  plication,  en» 

year  1825.  titled  to  have 

■^  a  taxation  of 

all  the  bills. 

Mr^Dalln/j  the  respondent,  is  a  solicitor.     He  was  uponan^nn- 

employed  as  such  by  William  Harrison  in  his  lifetime^  plication  for 

and,  since  his  death,  has  been  employed  as  such  by  the  the  Solicitors* 

Petitioners,  his  executors  and  trustees.  ^*^'» ''  "f** 

peurs  pro- 

The   ^"^'^»  ^^^^ 

upon  grounds 

not  detcrminabl6  under  that  jurisdiction,  payment  ought  not  to  be  made  without 

further  investigation,  this  Court  may  properly  abstain  from  ordering  payment,  or  from 

ordering  the  delivery  up  of  deeds,  till  the  questions  which  cannot  be  determined  under 

that  jurisdiction,  have  been  properly  investigated  and  determined  elsewhere. 

Vol.  VI II.  li 
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1846.  V  ;i^be  Petitionei^  now  ask  for  thib  ddivery  to  thetai 
of  idr.  Dalij/s  bills  for  business  done  for  tbem  cm 
their  own  retainer,  and  that  upon  payment  of  what  is 
du9  from  them,  Mr.  Dallgf  may  dciiver  op  all  deeds  imd 
papers  belonging  to  them.  They  do  not  propose  to 
.take  any  notice  of  the  bills  due  Uy  Mr.  Dolby  for  basi«- 
ness  done  by  him  for  Mr.  Harrison  on  his  retainer. 

On  the  other  hand,  Mr.  DaUy  desires  that  the  whole 
of  his  bills,  as  well  those  incurred  on  the  retainer  of 
Mr.  Harrison^  as  those  incurred  on  the  retainer  of  the 
Petitioners,  as  trustees  of  Mr.  HarrisorCs  estate  or  exe* 
(utors  of  his  will,  should  be  taxed,  and  paid. 

Mr.  DdUnfs  demand,  in  this  respect,  seems  to  me  t« 
be  consistent  with  the  plain  justice  of  the  case,  and,  so  ^ 
far  as  the  jurisdiction  under  whicb  I  act  in  these  cases 
authorizes  me,  I  think  that  it  is  my  duty^o  assist  him. 

I  do  not  think  that  in  this  jurisdiction  I  have  any 
authority  to  direct  any  accounts  to  be  taken,  for  the 
purpose  of  ascertaining  whether  the  Petitioners  pos- 
sessed assets  of  their  testator  sufficient  to  pay  his  debts, 
including  what  was  due  to  Mr.  DaUn/f  or  to  determine 
the  question,  whether  Mr.  Dalby^  in  respect  of  his  bill 
of  costs,  may  or  may  not  have  been  entitled  to  priority 
over  other  creditors. 

Whid  is  the  peculiar  jurisdiction  in  these  eases  is  to 
ascertain  what  is  due  on  bills  of  costs,  and  to  direct 
payment,  in  cases  where  no  reason  appears  why  pay- 
ment  should  not  be  made ;  but  I  conceive,  that  where  it 
appears  probable,  that  upon  grounds  not  determinable 
under  the  jurisdiction,  payment  ought  not  to  be  made 
without  further  investigation,  this  Court  may  properly 
abstain  from  ordering  payment,  or  from  ordering  the 

delivery 
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deliy^Fy  up  pf  deedf*  till  the  questions  which  cannot  be       194& 
determined  here,  are  properly  investigated  and  deter- 
mined elsewhere. 

There  are»  in  this  casCy  two  sets  of  bills,  one  incurred 
on  the  retainer  of  the  testator,  the  other  on  the  retainer 
of  the  executors  in  relation  to  the  testator's  estate. 
There  is  a  connection  between  the  bills ;  but  they  differ 
in  this,  that  one  set  is  chargeable  against  the  estate, 
and  to  be  paid  according  to  right  in  a  due  administra^ 
tion  of  assets,  the  other  set  is  chargeable  against  the 
executors  personally.  It  is  not  to  be  denied,  that  ques- 
tions of  some  difficulty  may  arise,  and  of  such  a  nature, 
that  they  cannot  be  determined  under  this  jurisdiction; 
if  so,  they  must  be  dealt  with  as  the  circumstances  may 
require ;  but  in  merely  ordering  the  bills  to  be  delivered 
and  taxed,  I  shall  anticipate  nothing,  and  shall  express 
no  opinion  beyond  this,  that  the  Petitioners  coming 
here  for  a  taxation  of  their  part  of  all  the  bills,  the  Re- 
spondent has  at  the  same  time  a  right,  to  ask  for  a  tax- 
ation  of  his  bills  against  the  testator. 


PROPOSED  ORDER. 

Let  the  said  Thomas  DMy,  within  a  fortnight  after  notice 
liereof,  deliver  to  the  petitioners  a  hill  of  all  such  further  fees  ftnd 
disbunements,  if  any,  as  he  daims  to  be  due  to  htm  for  business 
transacted  for  the  said  JViUiam  Harrison,  the  testator,  in  the  petition 
named,  in  his  lifetime,  beyond  the  bills  abready  delivered.  And  let 
the  said  Thomas  Dolby  also  deliver  to  the  petitioners,  a  further  bill 
:of  all  nich  fees  and  disbursements  as  he  claims  to  be  due  to  him 
from  the  petitioners  for  business  transacted  on  their  retainer,  beyond 
the  bills  already  delivered.  And  let  it  be  referred  to  the  Taxing 
Master  in  rotation,  to  tax  and  settle  the  said  bills  already  delivered, 
and  the  bills  to  be  delivered  in  pursuance  hereof,  if  any.  And  let 
the  said  Master  ascertain  and  certify  the  amount  due  upon  such 
^bills,  or  any  of  them,  in  respect  of  business  transacted  for  the  said 
testator  in  his  lifetime,  and  also  the  amount  due  in  respect  of  busi* 
ness  transacted  upon  the  retainer  of  the  petitioners.  And  let  the 
said  Thomas  Dolby  give  credit  for  all  sums  of  money  received  by 
hun  for  or  on  account  of  the  said  testator.    And  let  him  be  at 

It  2  liberty 
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In  re 
Dalby. 


liberty  to  charge  all  sums  of  money  paid  by  lum  to  or  on  aceoant  of 
the  said  testator.  And  let  the  «dd  Matter  certify  the  amount  due 
from  the  said  testator*s  estate  to  the  said  TkomoM  Dalfy^  or  from 
him  to  the  said  testator's  estate,  as  the  case  may  be,  he  having 
regard  to  any  sum  or  sums  of  money  which  may  have  been  so  re- 
ceived or  paid,  as  aforesaid.  And  let  the  said  Tkomat  Dalhy  also 
give  credit  for  all  sums  of  money  received  by  him  of  or  on  account 
of  the  petitioners.  And  let  him  be  at  liberty  to  charge  all  sums  of 
money  paid  by  him  to  or  on  account  of  tlie  petitioners.  And  let 
the  said  Master  certify  the  amount  due  from  the  petitioners  to  the 
eaid  Thomtu  Dalby^  or  from  the  said  ThomoM  Dalby  to  the  peti- 
tioners,  as  the  case  may  be,  having  r<^rd  to  any  sum  or  sums  of 
money  which  may  have  been  received,  or  paid  as  aforesaid.  And 
let  the  petitioners  and  also  the  said  Tkouuu  Da&y  produce  before 
the  said  Master,  upon  oath,  as  he  sliall  direct,  all  deeds,  booki^ 
papers,  and  writings  in  their  custody  or  power,  respectively,  relating 
to  the  matters  hereby  referred,  or  any  of  them.  And  let  them  be 
examined  upon  interrogatories  touching  the  same  matters,  or  any 
of  them,  as  the  said  Master  shall  direct.  And  let  the  said  Blaster 
be  at  liberty  to  state  special  circumstances,  at  the  request  of  dther 
party,  as  he  shall  think  fit.  And  after  the  said  Master  has  made 
his  report,  such  further  order  shall  be  made  as  shall  be  just. 


May  29. 
Aug.  9, 


LOVE  V.  GAZK 


-*•   of  the  personal  estate  of  William  Wiseman  belonged 
to  his  executors  or  to  his  next  of  kin. 


A  testator  ap-  r|iHE  question  in  this  cause  was,  whether  the  residue 

pointed  il.  and      ■        ^  . 
JS.  his  execu- 
tors, and  he 
gave  them,  all 
his  personal 

rto%?foV  ^y  ^^  ^'"»  **®  appointed  George  Gaze  and  Charles 
you  to  pay  all  Gaze  to  be  his  executors.     He  gave  an  annuity  of  20/. 

He  then  gave    ^^  ^^^  Plaintiff  Kela/i  hofoe^  and  certain  houses  to  his 

severallega.  nephew 

cies,  and  after-  ^ 

wards  said,  •*  I  wish  all  this  to  be  paid  in  six  months  after  my  death.'*  Held,  under 
the  I  W.  4.  c.  40.,  that  the  executors  did  not  take  the  unexhausted  residue  bene* 
ficially,  but  in  trust  for  the  next  of  kin. 

The  1  W.  4.  c.  40.  requires,  that  the  intention  that  the  executor  should  take 
beneficially,  should  appear  by  the  will.] 

Parol  evidence  is  now  inadmissible  W  shew  that  the  testator  intended  his  execu- 
tors to  take  the  residue  beneficially. 
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nephew  John  Gaze^  and  he  willed  and  bequeathed  George 
Oaze  and  Charks  Gaxe^  his  two  executors,  to  them  he 
gave  all  his  money  on  mortgage,  bonds^  on  houses  or 
lands^  all  his,  money,  clothes,  all  he  was  worth  at  his 
death,  that  is  to  sajfjbryou  to  pay  all  asJoUams: — He 
then  gave  several  legacies,  and  afterwards  expressed 
himself  as  follows :  —  *'  I  wish  all  this  to  be  paid  in  six 
months  after  my  death,  I  here  declare  this  my  last  will 
and  testament." 


1645« 


The  legacies  given  by  the  will  did  not  exhaust  the 
personal  estate  given  to  the  executors.  The  surplus 
was  claimed  by  the  next  of  kin,  under  the  statute  1  W^  4. 
c.  40,  (a)i  on  the  ground  that  it  was  not  expressly  dis- 
posed of  by  the  will,  and  that  it  did  not  appear  that  the 
executors  were  intended  to  take  it  beneficially.     The 

executors 


{a)  The  enactment  is  as  fol« 
lows :  •— 

Whereas  testators  by  their 
wills  frequently  appoint  execu- 
tors, without  making  any  express 
disposition  of  the  residue  of  their 
personal  estate.  And  whereas 
executors  so  appointed  become, 
by  law,  entitled  to  the  whole 
residue  of  such  personal  estate, 
and  courts  of  equity  have  so  far 
followed  the  law,  as  to  hold 
such  executors  to  be  entitled  to 
retain  such  residue  for  their  own 
qse,  unless  it  appears  to  have 
been  their  testator's  intention 
to  exclude  them  from  the  bene- 
ficial interest  therdn,  in  which 
case,  they  are  held  to  be  trustees 
for  the  person  or  persons  (if 
any)  who  would  be  entitled  to 
such  estate  under  the  Statute  of 
Distributions,  if  the  testator  has 
died  intestate.    And  whereas  it 

Ji 


is  desurable  that  the  law  should 
be  extended  in  that  respect;  be 
it  therefore  enacted,  &c. :  — ^That 
when  any  person  shall  die  after 
the  1st  day  of  September  next 
after  the  passing  of  this  act, 
having,  by  his  or  her  will,  or 
any  codicil  or  codicils  thereto, 
appointed  any  person  or  persons 
to  be  his  or  her  executor  or  exe^ 
cutors,  such  executor  or  execu« 
tors  shall  be  deemed  by  courts  of 
equity  to  be  a  trustee  or  trus- 
tees for  the  person  or  persons, 
(if  any,}  who  would  be  entitled 
to  the  estate  under  the  Statute 
of  Distributions  in  respect  of 
any  residue  not  expressly  di»« 
posed  of,  unless  it  shall  appear, 
by  the  will  or  any  codicil  there- 
to, the  person  or  persons  so  ap* 
pointed  executor  or  executors 
was  or  were  intended  to  take 
such  residue  beneScially. 

3 
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1845.  executors  contended,  that  every  thing  was  by  the  will 
given  to  them ;  that  the  case  was  not  mthin  the  provi- 
sions of  the  statute;  and  that  the  presumption  in  fiivour 
of  the  l^al  title  of  the  executors  ought  to  prevail,  espe- 
cially, as  it  was  supported  by  parol  evidence  taken  in 
the  cause. 

Mr.  Tlimer  and  Mn  G.  L.  Bussett,  for  the  FlaintiflT, 
and  Mr.  B.  W.  Moore^  in  the  same  interest  Under  the 
1  W.  4.  c.  40.,  the  executors  are  to  be  deemed  trustees 
for  the  next  of  kin,  **  unless  it  shall  appear  bif  the  mil/* 
&c.,  and  that  the  executors  were  intended  to  take  bene-: 
ficially*  Here,  there  is  no  such  intention  apparent  on 
the  face  of  the  will.  The  gift  to  them  is  for  a  specified 
limited  purpose,  namely,  to  pay  the  particular  legacies, 
and  that  purpose  being  performed^  the  beneficial  inte- 
rest in  the  residue  is  undisposed  of«  Before  the  act, 
the  expressions  would  not  have  been  sufficient  to  entitle 
the  executors  to  take  for  their  own  benefit.  In  Braddon 
y.  Farrand(a)f  where  the  testatrix  appointed  an  executor^ 
« to  see  that  her  will  was  put  in  force;*'  Sir  John  Leaeh 
held,  that  the  purpose  of  the  appointment  was,  <*to  con- 
fer an  office  and  not  a  beneficial  interest*'  This  is  a 
inere  trust,  and  where  the  gift  has  been  **  on  trust," 
the  executors  have  always  been  held  to  be  trustees  only 
of  the  residue;  Bobinson  v.  Taylor  (4),  King  v.  Deni'^ 
son  (c),  Mullen  v.  Bomnan.  (^ 

Parol  evidence  is  inadmissible  for  the  purpose  pro* 
posed,  firsts  because  the  Defendants  have  not  stated  it 
in  their  answer,  and,  secondly,  because  before  the  sta* 
tute  it  was  admissible  merely  to  rebut  a  presumption 
against  the  legal  title  of  the  executors ;  but  now,  by 

the 

(a)  4  Rm*  87.  (c)  I  Vei.  f  B.  S60. 

(^)  «  B.  €.  C.  588.  (rf)  I  CbUy.  I9r. 
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the  statute,  the  intention  to  benefit  the  executors  must        ]  845. 
appear  **  by  the  will  or  any  codicil  theretOy^.and  not  by 
parol  evidence. 

ISlv.Kindersley  and  Mr.  Terrell^  corUrdf  for  the  execur 
tors.  The  statute  is  inapplicable  to  this  case.  It  pro- 
vides only  for  the  case,  in  which  the  property  is  vested 
in  the  executor,  by  virtue  of  his  appointmeni^  and  it 
does  not  apply  to  a  case  in  whicb  he  takes  it  by  virtue 
of  an  express  gift.  This  is  apparent  irom  the  preamble 
of  the  act;  *'  whereas  testators,  by  their  wills,  frequently 

appoint  executors,  without  making  any  express  disposi- 

...  ^  •    « 

tion  of  the  residue  of  their  personal  estate*  And  whereas 
executors  so  appointed  become  by  law  entitled  to  the 
whole  residue,^  &c.;  and  subsequently,  it  is  enacted, 
ihat  where  a  person  i  shall  die  having  appointed  an  exe<- 
cutor,  &c.  •  Again,  he  is  to  be  a  trustee  ^  in  respect  of 
any  residue  not  expressly  disposed  of,"  making  no  men- 
tion of  the  case  whiere  there  is  an  express  gift  of  the  pro- 
perty to  the  executor.  Here,  there  is  an  express  bequest 
under  which  the  executors  take,  and  the  act,  therefore, 
does  not  apply* 

Upon  the  true  construction  of  the  words  of  this  willi 
the  executors  are  entitled ;  for  under  the  appointment, 
the  executors  would  take  the  whole  personal  estate: 
why  then  should  the  testator  have  superadded  the  sub- 
sequent words  of  gift,  unless  he  intended  giving,  to 
the  executors,  something  more  than  they  previously 
had« 

The  evidence  proves  that  the  testator  intended  the 
executors  to  take  beneficially.  This  evidence  is  admis* 
sible,  because  the  right  still  depends  upon  presumption^ 
tkough  the  act  has  shifted  the  burthen  of  proof,  from 
the  next  of  kin  to  the  executors.    There  is  no  objection 

li  4  in 
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1845.  in  regard  to  the  pleadings,  for  in  Lt/nn  v.  Becrcer{a\ 
Lord  Eldon  held,  that  *'  claiming  the  residue  as  exe- 
cutor^  was  sufficient  to  let  in  parol  evidence  in  support 
of  the  legal  title,  without  alleging  a  title  by  the  effect  of 
parol  evidence.** 

Mr.  Turner^  in  reply  contended,  that  the  act  applied 
generally  to  all  cases,  and  that  executors,  in  every  case, 
were  to  be  trustees,  unless  a  contrary  intention  ap* 
peared  on  the  face  of  the  will.  Tliat  if  it  were  other^ 
wise,  the  act  would  be  almost  inoperative. 

T%e  Master  of  the  Rolls  received  the  evidence  de 
bene  essCf  and  said:  —  This  case  involves  a  question  of 
great  importance  as  to  the  operatbn  of  the  statute.  Its 
operation  will  be  limited  indeed^  if  the  Defendants 
succeed  in  the  construction  they  contend  for. 

Where  the  residue  is  not  expressly  disposed  of,  and 
it  does  not  appear,  by  the  will,  that  the  executors  were 
intended  to  take  such  residue  beneficially,  they  are  to 
be  deemed  trustees  for  the  next  of  kin^  What  is  th? 
meaning  of  an  express  disposition  of  the  residue  ?  It  is 
said,  that  the  disposition  of  the  bulk  of  the  property, 
subject  to  certain  defined  payments,  is  an  express  dis- 
position of  the  residue,  or  an  express  disposition  of  what 
remains  after  specific  purposes  are  answered.  Here 
the  testator  gives  part  of  the  property  to  one,  other  part 
to  a  second  person,  and  then  all  he  is  worth  at  his  deaths 
to  his  two  executors,  <^  that  is  to  say,  for  you  to. pay 
all  as  follows,''  (which  the  Defendants  say  means  the 
several  sums  following,)  in  six  months ;  and  these  sums 
are  not  equal  to  the  whole  bulk  of  the  property  after 
taking  out  the  specific  legacies  given. 

Is 

("}  Turn,  ^  R.p.€6. 
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Is  this  an  express  disposition  of  the  residue  within  1845. 
the  meaning  of  this  statute  ?  The  Defendants  contend 
it  is,  and'  say  that  the  act  can  only  apply  to  a  case  where 
the  executors  take  by  virtue  of  their  appointment  as 
executors,  and  not  when  they  take  as  legatees  by  virtue 
of  a  bequest  to  them.  Before  the  act,  where  executors 
took  under  a  bequest,  innumerable  questions  of  pre* 
sumption  have  arisen,  and  the  act  was  intended  to 
relieve  the  profession  and  the  public  from  these  dif-* 
ficulties. 

I  will  not  give  an  opinion  now,  but  will  take  some 
time  to  consider  the  question* 


The  Master  ofihe  Rolls.  Avg.  9, 

This  will  is  inaccurately  and  unskilfully  drawn.  After 
giving  an  annuity  and  a  specific  legacy,  it  gives  to  the 
executors,  all  the  testator  was  worth  at  his  death,  with 
an  intimation  that  the  gift  was  for  them  to  make  cer- 
tain payments,  and  nothing  further  is  said,  except  that 
he  wished  the  payments  to  be  made  in  six  months 
after  his  death*  It  was  truly  said,  that  a  gift  to  the 
executors  to  enable  them  to  pay  the  legacies  was 
superfluous,  because  the  law,  which  vested  the  estate  in 
them  independently  of  any  gift,  was  sufficient  for  the 
purpose ;  and  it  was  then  argued,  that  the  gift  of  the 
whole  estate,  avowedly  for  the  purpose  of  their  paying 
away  only  a  part,  cannot  reasonably  be  imputed  to  any 
thing  but  an  intention  to  give  the  surplus  to  them  bene- 
ficially* 

The  act  is  so  expressed  as  to  exclude  two  distinct 
cases,  first,  the  case  where  the  residue  is  expressly  dis- 
posed oG  and  secondly,  the  case  where  it  appears,  by 

the 
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1845*  the  will^  that  the  person  appointed  executor  was  in- 
tended to  take  the  residue  beneficially.  In  the  case 
now  under  consideration,  the  residue  is  not  expressly 
disposed  of,  the  word  *<  residue''  does  not  even  occur  in 
the  will,  and  though  the  residue  may  be  considered  as 
involved  or  comprised  in  the  general  gift  to  the  execu- 
tors, and,  in  that  way,  may  be  considered  as  given  to 
them,  yet  it  does  not  appear,  that  they  were  intended  to 
take  beneficially;  nothing  is  said  about  it,  and  there 
might  have  been  nothing  to  take. 

Questions  have  sometimes  arisen  upon  the  exclusion 
of  the  executors,  where  there  has  been  a  general  bequest 
of  personal  estate  or  of  the  residue  of  personal  estate 
upon  trusts  not  exhausting  the  whole  property  {Robinson 
V.  Taylor  (a),  Pratt  v.  Sladden  (&),  Dawson  v.  Clark  (c), 
Southouse  V.  Bate  {d)\  fVollett  v.  Harris  {e));  and  cir- 
cumstances, apparently  minute,  have  been  considered 
important  for  the  determination  of  such  questions,  but 
the  act  appears  to  me  to  require,  that  the  intention  for 
the  executor  to  take  beneficially  should  appear  by  the 
will,  and  as  it  does  not  so  appear  in  this  case,  I  am  of 
opinion  that  the  case  is  within  the  statute,  that  the  parol 
evidence  must  be  rejected,  and  that  the  residue  belongs 
to  the  next  of  kin. 

(a)  2  Bro.  a  C.  588.,  1  Vei.  (c)  15  Vet.409^  IS  Ves.  847. 

jun.  44.  id)  S  Vet.  ^  B.  596. 

(5)  14  Ves.  195.  (e)  $  Mad,  45S. 
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/*«  JONES.  J%  28.31. 

THIS  was  a  special  petition  for  the  taxation  of  a  bill  A  mortgagee's 
«  A  .  solicitorwould 

of  costs  after  payment.  not  part  with 

the  deeds  un« 
'  til  payment  of 

The  petitioners  stood  in  the  relation  of  mortgagors^  his  bill  of 
the  respondents  were  the  solicitors  of  the  mortgagees.,  had  been^de- 
In  1844|  the  petitioners  were  desirous  of  paying  off  the.  livered  to  the 
mortgage,  and  took  the  usual  steps  for  the  purpose.  On  ^?^^^a  ^ 
the  ISihotJugust  1844,  the  respondents  delivered  their;  month  pre- 
bill  of  costs  to  Mr,  Ijoughborough^  the  solicitor  of  the  pe-  that  this  was  ' 

titioners.    On  the  1 8th  o( September  1844,  the  petitioners''  "P^ « ^uffi- 

cient  case  oi 

solicitor  attended  to  complete  the  matter,  when  the  re-  pressure  to 

spondeuts  refused  to  deliver  up  the  title  deeds,  until  n^^^ftV^'^d 

payment  of  their  bill  of  costs,   and  thereupon,  the  a  taxation, 

amount,  after  objections  made  to  some  of  the  charges,  hasnota^ht 

was  paid  **  under  protest,"  and  a  receipt  given.  to  have  the 

mortgagee's 

The  mortgagors  presented  this  special  petition,  pray-  solicitor  taxed 

ing  a  reference  to  the  taxing  Master,  to  ascertain  what  priitciples 

was  the  proper  amount  or  sum  of  money  properly  pay-  Xh  would 

able  by  the  petitioners  to  Messrs.  Jones^  for  costs,  be  applied  to 

charges,  and  expenses  in  respect  to  the  mortgage  debt,  of^the^^me^ 

and  that  the  amount  overpaid  might  be  refunded.    The  ^^1^  ?pon  the 

petition  specified  the  particular  items  complained  of,  mortgagee. 
and  principally  objected,  that  they  were  not  such  as      Pa^^mentof 

opght  to  be  charged  as  between  mortgagor  and  mort-i  bill,  delivered 

at  the  last 
flraffee.  ^^  *  ^  *«»•• 

tS^jS*^*  moment  of 

settling  a 

Mr.  litmer  and  Mr.  W.  H.  Clarke^  in  support  of  the  °>?''*g?g^.'    ^ 

^^  being  insisted 

petition,  contended,  that  the  bill  ought  to  be  taxed  on  on,  without 

the  "^y.oPP?''- 
''"®  tunityof 

examination  bein^  afibrded,  is  a  ^  special  circumstance^"  within  the  meaning  of 

the  Solicitors'  Aet^ 
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1845.   ^  tlie  ground  of  pressure  and  oyercbarge.    In  re  WeUs{a) 
was  cited. 

Mr.  Kinderdejf  and  Mr.  Giffitrd^  confrai  insisted,  that 
there  had  been  no  pressure,  as  the  bill  had  been  deli- 
vered a  month  previous  to  payment,  and  might  have 
been  taxed  during  that  interval ;  and,  secondly,  that  the 
Court  could  not  direct  the  taxation  of  the  bill  as  be- 
tween the  mortgagor  and  mortgagee,  because,  in  order  to 
obtain  a  taxadon  under  the  6  &  7  Vict.  c.  73.  (6),  third 
parties  must  place  themselves  in  the  situation  of  the 
client,  and  that,  on  such  a  taxation,  a  mortgagor  was 
liable  for  any  charges  which  were  properly  chargeable 
as  between  the  solicitor  and  the  mortgagee,  by  whom 
be  was  employed. 

Mr.  Tamerj  in  reply. 

The  Master  of  the  Rolls  reserved  judgment. 


Aug,  9,  The  Master  of  the  Rolls. 

I  have  read  the  affidavits  filed  in  this  case,  and  it  is 
'plain,  that  a  considerable  part  of  the  complaint  made  by 
the  petitioners  is  founded  upon  the  notion,  that  under 
the  Solicitors*  Act,  a  mortgagor  has  a  right  to  have  the 
bills  of  the  mortgagee's  solicitor  taxed,  upon  principles 
difierent  from  those  which  would  be  applied  to  the  tax- 
ation of  the  same  bills  on  the  petition  of  the  mortgagee. 

This  is  a  mistake.  The  act  though  it  gives  to  the 
mortgagor  a  right  to  have  the  bills  taxed,  has,  In  no 
respect,  altered  the  right  of  the  solicitor,  to  his  charges 

against 
(a)  Ante,  p,4l€»  (b)  Sect.  58. 
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against  his  client  the  mortgagee,  and  they  must,  there^       1845. 
fore)  be  talced  and  dealt  with  as  charges  of  the  solicitor 
against  the  mortgagee,  and  not  otherwise. 

If  it  should  so  happen,  that,  from  the  nature  of  the 
employment,  the  bill  should  contain  charges  which  can 
be  justly  sustained  as  charges  of  the  solicitor  against  his 
client  the  mortgagee,  but  which  the  mortgagee  would 
not  be  entitled  to  recover  agfdnst  the  mortgagor,  the 
solicitor  may  still  maintain  his  right,  and  if  the  mort^ 
gager,  for  his  own  convenience,  thinks  proper  to  pay  to 
the  solicitor  charges  which  were  due  to  him,  but  which 
the  mortgagor  could  not  have  been  compelled  to  pay  to 
the  mortgagee,  the  mortgagor  cannot,  in  such  case,  re« 
cover  payment  back  from  the  solicitor,  but  must  look 
to  the  mortgagee,  who,  under  the  circumstances  sup- 
posed, has  improperly  subjected  the  estate  or  the  deeds 
to  a  claim  which,  as  against  the  mortgagor,  was  un* 
authorized* 

The  petitioner  seems  also  to  have  supposed,  that  no 
part  of  the  business  charged  for  was  done  at  the  in« 
stance  or  for  the  benefit  of  the  mortgagor,  although  the 
fact  was  otherwise. 

But  passing  over  these  mistakes,  the  petition  was 
ultimately  made  to  rest  on  the  allegaiion,  that  payment 
of  the  bill  was  obtained  by  pressure,  and  contained  at 
least  one  item  of  overcharge. 

I  am  of  opinion,  that  in  the  absence  of  pressure,  the 
alleged  overcharge  is  not  such,  as  would,  of  itself^ 
authorize  me  to  order  the  taxation  of  a  bill  already 
paid,  and  therefore  the  single  question  is,  whether,  in 
this  case,  there  was  such  pressure  or  surprise,  as,  under 

the 
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IMS.       the  fldct,  ought  to  be  -considered  a  spocial  eiroOftisUmoe^ 
to  induce  the  Court  to  order  a  paid  bill  to  be  tased* 

Several  cases  have  occurred,  in  which  I  have  con- 
sidered it  as  a  special  circumstance  for  diis  putpose, 
that  payment  of  a  bill,  delivered  at  the  last  moment  of 
settling  a  mortgage,  was  then  insisted  upon,  without 
any  opportunity  of  exammation  being  afforded,  and  I 
adhere  to  the  principle  upon  which  those  cases  were 
decided. 

But  every  case  requires  investigation  with  regard  to 
its  own  circumstances*  We  must  always  consider  wbe^ 
ther  there  was  pressure  or  surprise  in  the  particular 


The  settlement,  in  the  present  case»  took  {dace  oo 
the  18th  of  September  1844«  Before  that  time,  •.  there 
had  been  a  long  negotiation  for  paying  off  the  mort* 
gage,  and  the  mortgagee  had  been  disappointed  by  the 
mortgagor  on  a  previous  occasion*  The  mortgajfee^ 
having  made  his  preparation  for  being  paid  on  a  former 
day,  and  for  the  immediate  employment  of  his  money, 
was  put  to  expense,  and  obliged  to  borrow  money  for  a 
purpose  to  which  he  intended  to  apply  part  of  the  mort- 
gage money.  In  consequence  of  this,  and  on  the  1st  of 
July  1844,  the  mortgagee's  solicitor  informed  the  soli* 
citor  of  the  mortgagor,  that  his  client  would  look  to 
them  to  indemnify  him  against  any  expense  he  might  be 
put  to  for  extra  interest  and  expense  of  commission, 
which  he  must  pay  for  the  sum  which  *  he  had  been 
obliged  to  borrow,  and  the  amount  of  which  he  stated. 
It  does  not  appear  that  this  intimation  received  any 
notice  from  the  solicitor  of  the  mortgagor;  no  objection 
was  made,  probably,  because  it  was  not  thought  thai 

any 
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^y  regsonsble  objection  could  be  made  to  it  After^  1845. 
wards,  Mr.  Loughborough  required  the  bill  of  charges  of 
the  mortgagee's  solicitor,  and  that  was  sent  on  the  ]  Sth 
t>f  August^  and  by  an  accompanying  letter,  Mr.  Lough- 
borough  was  informed,  that  to  the  charges  must  be 
added  ten  guineas  for  a  valuation,  the  agent's  charges 
for  attending  with  a  deed,  the  charges  of  Dr€xv  and 
Woosman^  and  subsequent  charges  of  their  own. 

Mr.  Loughborough  had  this  |>ill  and  the  letter  in  his 
hands  for  more  than  a  month,  and  during  that  time, 
never  found  any  fault  with,  or  made  any  objection  to,  or 
even  noticed  any  item  of  charge,  or  any  claim.  On  the 
'16th  oi  September^  he  wrote  to  the  respondents,  ap- 
pointing the  1  Sth  of  the  same  month  as  the  day  for 
settling  the  business. 

At  the  meeting,  the  charges  mentioned  in  the  letter 
were  brought  forward  and  particularised. 

The  sum  of  6/.  lU.  4d  was  charged  for  the  extra  in^ 
terest  and  expense  of  commission,  indemnity  from  which 
bad  been  claimed,  in  general  terms,  by  the  letter  of  the 
Ist  oi  July :  the  sum  of  ten  guineas  specifically  claimed 
by  the  letter  of  the  13th  oi  August^  and  the  two  sums  of 
SL  45.  for  agent's  charges,  and  lOZ.  l^.  for  the  charges 
of  Dreix>  and  Woosman^  both  of  them  mentioned,  but 
without  the  items  or  amount  being  particularised  in  the 
same  letter  of  the  ISth  of  August.  With  the  nature 
of  these  claims,  Mr.  Loughborough  could  not  have  been 
surprised*  If  he  had  meant  to  dispute  his  client's  lia- 
bility to  pay  any  thing  in  respect  of  those  claims,  he 
ought  to  have  done  so,  during  the  month  which  elapsed 
Jbetween  the  time  when  he  had  notice  of  them  and  the 
'day  of  the  meeting ;  if  he  did  not  deny  liability,  he  was 

well 
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1845.       well  aware  that  he  had  the  means  of  obtaining  the  items 
and  amount  of  charge. 

As  notice  of  the  nature  of  the  intended  charges  had 
been  so  long  given,  Mr.  TearsUy  had,  perhaps,  some 
reason  to  be  surprised  by  the  *  objections,  then  first 
brought  forward,  but  it  does  not  appear  that  he  in- 
sisted on  the  items  objected  to  being  allowed  without 
consideration.  It  was  the  mode  of  considering  them 
which  became  a  subject  of  difference,  and  in  the  end, 
seems  to  have  prevented  the  investigation  which  had 
not  previously  been  refused.  As  I  understand  Mr. 
LotigAborough's  affidavit,  Mr.  Yeardey  desired  to  have 
all  the  items  objected  to  marked,  and  Mr.  Loughborough 
refused  to  mark  them  all,  until  some  determination  bad 
been  come  to  as  to  some.  Mr.  Yearsley  wished  to  know 
the  full  extent  of  the  objections,  and  Mr.  Loughborough 
refused  to  mark  them  all  at  once.  In  consequence  of 
this  dispute,  the  items  were  not  investigated,  and  Mr. 
Loughborough  paid  the  bill  as  be  found  it,  and  as  he 
says,  under  pressure.  Considering,  that  hb  own  refusal 
to  mark  all  the  items  objected  to  before  Mr.  Yeardey 
would  agree  to  proceed  with  the  investigation,  seems  to 
have  been  the  only  reason  why  the  whole  bill  and 
all  the  charges  were  not  investigated  at  the  time,  it  is 
difficult  to  understand  the  pressure  to  which  he  was 
subjected.  I  am  not  sure,  that  he  ought  not  to  be  con- 
sidered as  having  attempted  a  pressure  upon  the  gentle- 
man with  whom  he  was  treating. 

'Having  considered  the  peculiar  circumstances  of  this 
case,  the  bill,  though  not  the  whole  bill  so  long  previ- 
ously delivered,  the  distinct  notice  given  of  the  nature 
of  the  further  claims  to  be  made,  the  absence  of  all  ob- 
jection,' either  to  the  items  of  the  bill  delivered,  or  to 

the 
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the  nature  of  the  further  charges,  of  which  notice  was       .1845. 
given,  and  the  refusal  to  mark  all  the  items  objected  to     ^""^^^^^'^ 
without  a  previous  determination  as  to  some,  I  do  not        Jones. 
think  that  Mr.  Loughborough  was  under  any  such  pres- 
sure, as,  having  regard  to  the  items  objected  to,  I  ought 
to  consider  as  a  special  circumstance  authorising  me  to 
order  the  taxation  of  a  paid  bill,  and  I  therefore  dismiss 
the  petition  with  costs. 


DANIEL  V.  NEWTON.  -^^i^- 

THE  infant  Petitioners  had  been  broucht  up  and  Guardians 

educated  in  Ireland^  and  were    there  domiciled,  pointed  in 

Their  fortunes  were  principally  in   Court  in  this  suit.  /''f*""°>  '^ 

In  August  1844,  upon  the  death  of  their  father,  a  re-  brought  uf 

r                            A    '     T*     1     JM  ^                       e              J'  educated  ar.d 

ference  was  made  in  England  to  approve  of  a  guardian  domiciled 

and  maintenance,  and  the  Master  in  April  1845,  re-  there.    Their 

ported  that  it  appeared  to  him  that  a  Mr.  and  Mrs.  in  Court  in 

Sandwithj  but  for  their  residence  beyond  the  jurisdic-  ^»5^"^«  The 

tion  of  the  Court,  (in  Ireland^)  would  be  fit  and  proper  the  [iroceed- 

persons  to  be  appointed  guardians,  and  he  approved  of  J^^  '"p-'^^" 

a  sum  to  be  paid  for  their  maintenance.  pointed  the 

same  persons 
guardians^ 

In  September  1844,  a  reference  was  made  by  the  notwithstand- 

_,             i  ^1                •       X    »      .                 .                     j»  i"g  they  re-    . 

Court  of  Chancery  m  Ireland  to  appomt  a  guardian,  gjJed  out  of 

and  opprove  of  maintenance;  and  in  June  1845,  upon  thejunsdic- 

the  Master's  report  there,  Mr.  and  Mrs.  Sandwilh  were  ordered  pay-  * 

appointed  guardians,  and   maintenance   approved  of;  of^'he^main^ 

and  it  was  ordered,  that  the  Petitioners   should  be  at  tenance 
liberty  to  apply  to  the  Court  of  Chancery  in  England^ 
for  payment  of  the   maintenance   money   out  of  the 
infants'  fortunes  in  Court  there. 

Vol.  VIII.  Kk  A  petition 
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1845. 


Daniel 
Nbwton. 


A  petition  was  presented  to  this  Court  asking  that 
Mr.  and  Mrs.  Sandwith  might  be  appointed  guardians, 
and  for  the  payment  to  them  of  the  amount  of  main- 
tenance money. 

Mr.  Moore^  in  support  of  the  petition. 

The  Master  of  the  Rolls  said,  he  should  adopt  the 
proceedings  in  Ireland^  and  act  on  them. 


Feb,  18. 
March  4. 

Lien  of  a  so- 
licitor upon  a 
fund  in  Court 
for  his  costs 
of  suit,  pro- 
tected by  a' 
stop  order. 

No  effective 
'  proceedings 
could  be  taken 
in  a  suit,  in 
consequence 
of  the  con- 
tempt of  two 
Defendants. 
Held,  that  the 
Plaintiff*'s  so- 
licitor  was 
entitled  to  a 
taxation  of 
his  costs, 
and  to  a  stop 
order  on  the 
funds. 


HOBSON  V.  SHEARWOOD. 

npHIS  was  a  partition  suit  instituted  in  1838.  By 
-*-  the  decree  made  in  1841  (a),  the  receiver  was  con- 
tinued, and  the  rents  were  directed  to  be  apportioned 
between  the  PlaintifTand  the  Defendants,  and  a  partition 
was  directed.  The  costs  of  the  Plaintiff  were  directed 
to  be  taxed,  and  paid  out  of  his  share  of  the  rents  in 
Court,  and  this  had  been  done  accordingly,  {a)  Two 
of  the  Defendants  obstinately  persisted  in  not  produc- 
ing the  tide-deeds  and  were,  in  Jtdy  1842,  committed 
to  the  Queen's  prison  for  their  contempt  (£),  where 
they  still  remained,  and  in  consequence,  tlie  decree  for 
partition  could  not  be  made  effective. 

Subsequent  to  the  decree,  considerable  costs  were  in- 
curred, and  Mr.  BodgersX}^^  Plaintiff's  solicitor,  deli- 
vered his  bill  amounting  to  237/.,  and  required  interest 
under  the  S  &  4  W.  4.  r.  42.  s.  28. 

Mr. 


(a)  4  Beav,  1 84. 


(&)  6  Beav,  Go, 


Shbarwood. 
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Mr.  Badgers  now  presented  his  petition  for  a  taxation        1845* 
of  his  bills,  and  for  a  calculation  of  interest  thereon.     ^^^ 

'  HOBSON 

He  also  prayed  for  payment,  out  of  a  sum  of  271/.  in  v. 

Court  standing  to  the  credit  of  the  Plaintiff;  and  for  a 
stop  order  on  that  fund. 

Mr.  Wood  in  support  of  the  application,  did  not  press 
for  interest,  but  merely  asked  for  a  reference  for  the 
taxation  of  the  bill,  and  for  a  stop  order. 

Mr.  Hardy  contri^  contended  that  the  application 
was  premature^  and  that  the  solicitor  must  wait  for  a 
settlement  of  his  costs,  until  the  suit  had  been  brought 
to  a  conclusion,  (a) 

The  Master  of  the  Rolls  said,  that  this  was  not  an 
ordinary  case.  That  in  consequence  of  the  contempt 
persisted  in  by  these  two  ladies,  the  suit  could  not  be 
effectively  prosecuted,  but  the  solicitor  was  not  to  be 
tied  up  indefinitely.  That  he  must  therefore  order  the 
taxation  of  the  bill,  and  make  the  stop  order. 

(a)  See  Crestwell  v.  Byron,  14  Vet.  271.,  Fmrland  v,  Enever, 
1  Dick.  1 14. 


Note.  —  In  Hvgket  v.  Rogers,  payment  of  coits  to  Mr.  Hutband, 
the  solicitor  in  the  cause,  was  directed  by  the  decree.  Mr.  Smiih 
who  had  acted  as  the  Londrni  agent  (see  4  Beav,  309.)  of  Mr.  HuP' 
band  in  the  suit,  and  had  a  claim  for  costs,  applied  to  the  Vice- 
Chancellor  of  EngUmdy  and,  as  I  have  been  informed,  obtained  a 
stop  order  against  the  amount  payable  to  Mr.  Husband, 
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1845. 


Daniel 

V, 

Newton. 


Feb.  18. 
March  4. 

Lien  of  a  so- 
licitor upon  a 
fund  in  Court 
for  his  costs 
of  suit,  pro- 
tected by  a' 
stop  order. 

No  effective 
'  proceedings 
could  be  taken 
in  a  suit,  in 
consequence 
of  the  con-    , 
tempt  of  tw(7 
Defendants*^ 
Held,  that  f 
Plaintiff^s  / 
licitor  va^ 
entitled  t/ 
taxation  / 
his  costs/ 
and  to  0 
order  o/ 
funds.  / 


A  petition  was  presente* 
Mr.  and  Mrs.  SandwitA  r 
and  for  the  payment  to 
tenance  money.  jf 

0 

Mr.  MoorCj  in  su'     ^ 


y 


y 


f^ 


•^ 


^ffz&  ordered,  that  a 
'f^  ^itaments  &c,  should 
The  Master  <  ^  ^^t^^  Jfi^  fVard^  and  that  all 

proceedings  in  '        ll^^^^g!^*    -^"^  ^^  ^**  referred 

^'^^  conveyance,  and  to  ap- 
/''^^^f*'    //I  execute  it  for  tiie  infant 

•:X*/>^        Wtiat  he  had  settled  a  proper 
^  ^T^  appointed "  William  Ford  to 

^^  presented  a  petition,  stating  that 

^^^jised  ^*'  ^^^  Master  had  no  such  power, 

^b^.  ^^  of  the  order  was  erroneous,  and 

J  ibfli  ^jpr  WilUam  Ford  could  not  convey  the 


if 


T 


F 


tm? 
be 


th/tV       Jbe  petition  prayed,  that  Willimn  Ford 

yj  f^  rtjiflt^  "^y  ^^®  Court  to  execute  the  con- 

^^  Ljjglf  of  the  infant,  or  for  a  reference  back 

xe^^  fcr  t^  oppr<J^  of  some  proper  person  for 

^Ajffniierg  submitted,  that  as  the  1  W.  4.  c.  60.  (a) 

'W  ^^^  Court  of  Chancery  to  direct  any  per- 

ho(f^  such  Court  might  think  proper  to  appoint 

s^    .  purpose,  in  the  place  of  the  trustee  or  heir, 

^^  g^eVj"  ^^*  ^^^  power  must  be  exercised  by  the 

^       and  could   not  be   delegated   to  the   Master. 

jf    (be  reference  to  the  Master  ought  to  have  been 


to 


(a)  Sect  8. 


&. 


^b 


\ 


f>. 


/ 
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re/'   and  upon  that  approval,    it  was  the 
/bf  the  Court  to  "  appoint" 

* 
^      /r.  Haig^  contra^  submitted    that    the  order   was 

^lar. 

r 
/ 

Ttie  Master  of  the  Rolls  said,  he  would  make  in- 
quiries on  the  point. 
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The  Master  qfthe  Rolls  held,  that  the  appointment 
must  be  by  the  Court  and  not  by  the  Master,  and  he 
thereupon  appointed  William  Ford  to  convey  for  the 
infant. 


AftrH  16. 


JOHNSTON  V.  TODD. 


Mai/  25. 


npHIS  case,   which  is  reported  ante  {a)    on    other  The  plaintiffs, 
-*-   points,  came  on  for  further  directions,  and  as  to  *^«^"g '^em- 
costs,  some  of  the 

Defendants,  to 

The  object  of  this  suit  was  to  administer  the  real  and  fiJed^a  bHKw 
personal  estate  of  the  testator,  Robert  Mai'shallj  who  the  adminis- 
died  at  the  age  of  eighty,  in  1820,  in  Jamaica^  afler  a  testator's 
residence  there  from  his   boyhood.     By  his  will,  the  "late.    Tlieir 
testator,  after  making  his  real  and  personal  estate  liable  placed  upon 
to  his  debts  and  funeral  expences,  and  giving  certain  ''>q"*"®s  di- 
pecuniary  legacies,  devised  and  bequeathed  the  residue  Court,  and 
of  his  real  and  personal  estate  unto  John  Jofety  and  SJ|j^pa?tle^^^^^^ 

George  ^he  cause,  es- 
(a)  3  Beavan,  213.     5  Beaton,  394.  597.  ri^ht  anV^*"'"^ 

became  entitled  to  a  large  residue.  The  case  being  one  of  great  difBculty  and  doubt, 
and  an  investigation  being  absolutely  necessary  for  the  administration  of  the  estate, 
the  plaintiffs  and  defendants  were  allowed  their  costs  out  of  the  fund. 
Costs  of  suit  apportioned  between  real  and  personal  estate. 

Kk  3 
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1845.  George  Wright.  The  testator  proceeded,  '^  And  it  is 
my  will  and  desire,  that  my  executors  in  Jamaica^  here^ 
v/^"      inafter  mentioned,  shall,  as  soon  as  possible  after  my 

Todd.  decease,  sell  and  dispose  of  all  my  estate,  real  and 
personal,  whatsoever,  in  the  island  of  Jamaica^  and 
remit  the  proceeds  to  Great  Britain^  to  my  executors 
there,  namely.  Sir  John  PringU^  Bart,  and  TTiomas 
Toddy  who  will  comply  with  the  tenor  and  intent  of  the 
bequests  aforesaid."  The  testator  died  seized  of  real 
estate  in  Jamaica^  which  the  executors  there  sold  and 
remitted  the  produce  to  England,  (a) 

The  residuary  and  some  other  legatees  having  died 
in  the  testator's  lifetime,  it  became  necessary  to  as- 
certain who,  in  the  character  of  next  of  kin  and  heic 
at  law,  were  entitled  to  the  undisposed  of  real  and  per- 
sonal estate  of  the  testator. 

The  Plaintiffs  alleged  that  they  and  certain  De- 
fendants were,  or  represented  the  testator's  next  of  kin, 
they  being  or  representing  the  children  of  the  three 
maternal  uncles  of  the  testator.  A  reference  had  been 
made  in  the  cause  to  the  Master,  to  ascertain  the  next 
of  kin  and  heir  at  law^  on  which  occasion  certain  other 
persons,  not  parties  to  the  cause,  came  in  before  the 
Master,  and  claimed  to  be  the  next  of  kin,  as  de- 
scendants of  Peter  Marshall^  the  half-brother  of  Wil- 
liam Marshall^  the  father  of  Robert  Marshall  the  tes- 
tator. The  Master,  however,  reported  that  the  Plaintifis 
were  next  of  kin.  The  other  claimants  took  exceptions 
to  his  report;  upon  the  argument  of  which,  an  issue  was 
directed,  to  ascertain  the  next  of  kin  and  heir  at  law.  {b) 
The  parties  coming  in  under  the  inquiry  were  found  to 
be  the  next  of  kin.     A  motion  was  made  for  a  new 

trial ; 

(a)  See  Pringle  v.  Crooket,  7  Beavan,  257. 

(b)  See  3  Beavan,  818. 
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trial;  the  facts  were  invoWed  in  great  doubt;  but  the        1845. 
application  failed,  and  the  right  found  by  the  jury  was 
ultimately  established,  (a) 

There  were  two  points  now  raised :  first,  as  to  the 
costs,  as  between  the  real  and  personal  estate;  and, 
secondly,  whether  the  parties  to  the  suit  who  had  been 
assumed  to  be  next  of  kin,  but  whose  title  had  been 
displaced  by  the  verdict,  were  entitled  to  their  costs. 

^  On  the  first  point,  it  was  insisted,  that  the  testator 
having  made  his  real  and  personal  estate  a  common 
fund,  the  costs  were  payable  rateably,  Roberts  v.  Wal" 
her  (ft) ;  and,  on  the  second,  that  the  persons  claiming 
as  next  of  kin,  who  were  parties  to  the  suit,  ought  to  have 
their  costs,  as  the  case  was  one  of  extreme  di£Bcu1ty, 
and  as  they  had  been  the  means  of  enabling  the  Court 
to  administer  the  fund,  {c) 

Mr.  Kindersleyi  Mr.  Sfevens^  Mr.  Turner^  Mr.  Tinney^ 
Mr.  Puroisj  Mr.  MoniagUj  Mr.  J,  Anderson^  and  Mr. 
Parnff  for  different  parties. 

The  Master  of  the  Rolls. 

This  case  comes  on  under  very  peculiar  circum^ 
stances.  The  testator  made  his  will,  and  thereby  made 
a  common  fund  of  his  real  and  personal  estate. 

The  circumstances  were  such,  that  the  estate  could  not 
be  administered  without  an  inquiry  and  investigation  as  to 
who  was  the  heir  at  law  and  who  were  the  next  of  kin  of 
the  testator;  and  from  the  great  lapse  of  time  which  had 

taken 

(a)  See  S  Beaoan^  597.  5  Beavauy  77.,  and  Wedgwood 

{b)  1  RuiM.  ff  Afyl,  p.  7j67.  V.  Adamt^  ante,  p,  105. 

(c)  See  J%omaton  v.  Moses, 

Kk  4 
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1845.        taken  place  between  the  time  of  his  leavmg  this  country 
and  his  death,  these  matters  were  subject  to  very  great 
V.  doubt  and  difficulty.     An  inquiry  having  been  directed 

Todd.        '^^  ^j^^  g^J^^  j,^  which  the  Plaintiff  and  some  of  the  De^ 

fendants  were  represented  to  the  Court  as  being  the 
next  of  kin,  the  Master  received  the  claim  of  several 
other  persons  not  parties  to  the  cause,  bat  under  the 
circumstances,  he  found  that  the  parties  stated  on  the 
record  were  the  neict  of  kin,  and  that  the  persons 
claiming  under  Petei'  Marshall^  and  who  were  not  parties, 
had  failed  in  making  out  their  claim.  Upon  exceptions 
to  that  report,  it  did  not  appear  to  me  to  be  satisfac- 
torily made  out  one  way  or  the  other ;  and  as  I  could 
not  come  to  a  satisfactory  conclusion,  whether  the 
Master  was  right  or  wrong,  I  directed  two  issues  to  be 
tried  at  law,  one  as  to  the  real  estate  and  the  other  as 
to  the  personal  estate.  The  issue  as  to  the  personal 
estate  went  to  trial.  In  the  investigation,  some  misun- 
derstanding took  place  as  to  the  effect  of  the  order,  and 
it  became  necessary  to  direct  a  new  trial  with  special 
directions. 

The  finding  was  in  favour  of  the  persons  claiming 
through  Peter  Marshall ;  but  under  circumstances  so 
complicated,  that,  when  the  matter  again  came  before  me, 
it  was  very  difficult  to  come  to  a  satisfactory  conclusion. 
In  the  result,  however,  and  owing  to  the  great  length  of 
time  which  had  elapsed,  I  was  of  opinion  that  there  was 
no  hope  of  coming  to  a  more  satisfactory  conclusion, 
and  that  this  Court  ought  to  abide  by  the  conclusion 
arrived  at  by  the  jury,  under  the  direction  of  the  Judge. 

Having  regard  to  the  nature  of  the  will  and  to  the 
circumstances,  I  think,  on  the  first  point,  that  the  costs 
ought  to  be  borne  by  the  real  and  personal  estate,  rate- 
ably  in  proportion  to  their  amount. 

The 


Johnston 
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The  next  question  is,  whether  the  costs  of  this  inves-  1845. 
tigation  ought  not  to  be  considered  as  costs  in  the 
cause.'  The  inquiry  was  necessary  for  the  administra- 
tion of  the  estate,  and  the  only  scruple  I  have  had  is  Todd. 
this,  whether  those  parties  who  were  originally  brought 
here  and  before  the  Master  as  next  of  kin,  but  whose 
claims  were  displaced,  shall  receive  any  costs.  I  think 
that  they  ought,  and  for  this  reason,  because,  as  between 
them  and  those  claiming  through  Peter  MarskaUj  it  was 
so  doubtful  who  was  right,  and  so  impossible  to  decide 
the  matter  without  careful  investigation,  that  if  they  had 
not  brought  forward  their  claims,  there  could  have  been 
no  adjudication.  I  think  I  am  not  wrong  in  saying  that 
they  ought  to  have  their  costs. 

I  think,  also,  that  the  costs  of  the  last  motion  should 
be  included. 


POTTS  V.  DUTTON. 


June  26. 


an 


/CERTAIN  property  in  Yorkshire  was  vested  in  the  A  solicitor 

^^  Defendant  Button,  in  trust  for  sale.  Tindale,  with-  tSSf  a 

out  entering  into  a  binding  contract,  was  willing  to  give  ^^^i^  knew 

600/.  for  the  property  ;  and  Sclioleficld,  as  the  solicitor  feeds  were  t 

and  on  behalf  of  Dutton^  entered  into  a  verbal  contract  *^®  possession 

with  him  for  the  sale  thereof  for  650/.,  all  the  expenses  party  "he^'^*^ 

to  be  paid  by  the  vendors.  however  pro- 

ceeded to  pre- 
pare and  ob- 
Somehow  or  other,  the  wife  of  Button  obtained  the  *""®^  }^^ 

title-deeds  of  the  estate  from  the  bankers,  and  handed  thrconvey- 

them  *"<^e«indme- 
I  ^   «•  •  i.  .      .  -  .  morial.    The 

sale  went  off,  m  consequence  of  the  absence  of  the  title-deeds.  He  was  disallowed 
the  costs  of  the  proceeding,  and  the  deed  being  ii  cloud  on  the  title,  he  was  also 
ordered  to  deliver  it  without  being  paid  the  costs  thereof. 
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1 845.        them  over  to  Gaunt^  the  former  solicitor  of  DuUonf  who 

^T^^^^^     claimed  a  lien  thereon  for  300L 
Potts 

V, 

DuTTON.  Scholejuld  knowing  thi%  nevertheless  proceeded  with 

the  sale;  he  satisfied  the  purchaser  with  the  title,  he 
prepared  and  obtained  the  approval  by  Tindal^s  solicitor 
of  the  conveyance^  and  he  engrossed  and  procured  it  to 
be  executed  by  Dtdton.  He  also  prepared  a  memorial 
for  registration  in  Yorkshire, 

The  claims  of  Gaunt  and  his  possession  of  the  title- 
deeds  presented  such  an  obstacle  to  the  completion  of 
the  sale,  that  it  went  off,  and  on  a  re-sale  the  property 
only  produced  400/. 

The  cestiu  que  trusts  of  Dutton  obtained  an  order  for 
the  taxation  of  Scholefield's  bill. 

The  Taxing-Master  disallowed  the  sum  of  18/.  lOi., 
the  expenses  of  preparing  and  obtaining  the  execution 
of  the  conveyance,  and  of  preparing  the  memorial. 

Two  petitions  were  presented,  one  by  the  cestui  que 
trusts  for  the  confirmation  of  the  Master's  report  and 
for  a  delivery  up  of  the  conveyance  &c.,  and  the  other 
by  Scholefieldf  for  a  revision  of  the  taxation,  with  a  view 
of  obtaining  the  allowance  of  the  18/.  lOs. 

Mr.  Turner  for  Scholefield. 

Mr.  Kindei'dey  and  Mr.  Montagu  for  the  cestui  que 
trusts. 

The  Master  of  the  Rolls. 

In  this  case,  Mr.  Scholefield,  by  his  petition,  desires 
to  have  paid  to  him  a  sum  of  18/.  10^.,  which  was  partly 

expended 
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expended  and  partly  earned  by  bim  in  preparing  certain  1845. 
deeds.  On  the  other  hand,  the  cestui  que  trusts^  by 
their  petition,  desire  to  have  the  Master's  report  con- 
firmedi  and  to  have  payment  of  the  costs  of  the  former 
petition,  which  were  reserved,  and  they  also  ask  for  the 
delivery  up  of  a  certain  deed  executed  by  DuUon^  but 
which  has  become  of  no  manner  of  use  to  the  persons 
entitled  to  the  estate. 

As  to  the  first,  it  is  b  matter  of  hard  practice. 
Schole/ieldj  the  solicitor  of  Dutton^  investigated  and 
made  out  the  title;  but  he  must  have  known,  that 
the  title  could  not  be  made  effectual  to  the  pur- 
chaser without  handing  over  these  deeds.  In  the 
honest  expectation  of  getting  them,  he  went  on  prepar- 
ing the  draft  conveyance,  and  the  solicitor  of  the  pur- 
chaser approved  of  it,  so  that  nothing  was  wanted  but 
the  execution  of  the  conveyance  and  delivery  over  of  the 
deeds.  SchoUfieid  presumed  that  by  some  influence 
over  Gauntj  he  would  be  able  to  obtain  the  deeds,  for 
the  purpose  of  delivering  them  over  to  the  purchaser ; 
but  he  was  disappointed. 

The  question  is  simply  this,  whether,  having  made 
out  the  title  and  prepared  a  draft  conveyance  to  the 
satisfaction  of  the  purchaser,  but  knowing  that  he  had 
not  the  title-deeds,  he  was,  in  strict  duty,  right,  in  pro- 
ceeding to  further  expenses  in  getting  the  conveyance 
engrossed  and  stamped,  or  in  preparing  the  memorial 
for  registration,  or  whether  he  should  not  rather  have 
stayed  his  hand  until  he  had  obtained  the  title-deeds. 

There  is  no  reason  to  suppose,  that  he  acted  from  any 
other  than  a  zealous  intention  of  having  every  thing 
ready  for  the  completion  of  the  purchase ;  but,  having 
incurred  these  expenses,  without  being  sure  of  carrying 
the  contract  into  effect,  who  is  to  bear  them  ? 

The 
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auction ;  and  if  the  Master  should  be  of  that  opinion, 
then  that  the  same  might  be  sold  accordingly. 

The  Plaintiffs,  who  were  infants,  and  the  receiver 
appeared  by  the  same  solicitor. 

Mr.  Kindcrdey^  for  the  petitioner. 

Mr.  George  Turner  and  Mr.  Bqyle^  for  the  Defendants 
Dunn  and  Parker.     > 


Mr.  J.  H.  Palmer^  for  other  Defendants. 

Upon  the  petition  coming  on  to  be  heard,  it  was  ob- 
jected that  the  receiver  was  not  the  proper  party  to  pre- 
sent such  a  petition,  which  should  have  been  presented 
by  the  Plaintiffs  by  their  next  friend ;  but  that,  if  he 
were  entitled  to  do  so,  only  one  set  of  costs  should  be 
allowed.    Ireland  v.  Eade.  (a) 

The  Master  of  the  Rolls  said,  that  according  to 
the  practice  of  this  branch  of  the  Court  in  the  time  of 
Sir  John  Leach^  a  receiver  was  never  allowed  to  originate 
any  proceedings;  but  that  rule  had  not  since  been 
always  acted  upon. 

That  he  did  not  approve  of  a  petition  being  presented 
by  a  receiver ;  for,  besides  other  objections,  it  became 
necessary  to  serve  an  extra  party. 

That  his  opinion  on  this  matter  ought  not  to  be  mis- 
understood, and  that  he  thought  that  when  a  receiver 
found  himself  in  circumstances  of  difficulty,  he  ought, 
in  the  first  instance,  to  apply  to  the  Plaintiff*  to  relieve 

him 

(a)  7  Beavan^  SS. 
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him  theFefrom;  but  that  on  the  Plaintiff's  neglecting 
to  apply,  the  receiver  was  then  justified  in  making  the 
necessary  application  to  the  Court  himself. 

That  the  question  on  the  present  petition  was,  what 
under  the  circumstances,  was  best  to  be  done ;  and  that 
a  reference  must  be  made  to  the  Master  on  the  subject, 
which  must  be  prosecuted  by  the  next  friend  of  the 
Plaintiffs,  and  the  costs  must  be  reserved. 


Ex  parte  MOBB& 
In  re  RICHARDSON. 


July  21.  98. 


^T^HIS  was  a  motion  by  a  solicitor  to  discharge  an 
er  parte  order  for  the  delivery  and  taxation  of  his 
bill  of  costs.  A  cross-motion  was  simultaneously  made 
by  Mobbsy  for  a  four  day  order  for  the  delivery  of  the 
bill.  The  circumstances  of  the  case  out  of  which  these 
proceedings  arose  were  as  follows :  — 

In  the  month  of  September  1844,  Mobbs  consulted 
with  Richardson,  a  solicitor,  on  the  subject  of  certain 
real  and  personal  property  which  he  claimed  to  be  en- 
titled to  under  the  will  of  his  father. 

Being  in  indigent  circumstances,  and  unable  to  in- 
stitute legal  proceedings  for  the  recovery  of  his  alleged 
rights,  he  was  advised  by  Richardson  to  put  his  affairs 
into  the  hands  of  trustees,  who  would  take  upon  them- 
selves the  responsibility  of  his  case,  and  assist  him  in 
raising  the  requisite  funds..  In  accordance  with  this 
suggestion,    Thomas   Smithy    William   Smith,    Thomas 

Cowan, 


A.  JBtf  who 
claimed  eome 
property,  con- 
veyed it  to 
trustees,  upon 
trusts  for 
carrying  on 
the  litigation 
and  pay- 
ment of  the 
costs,  &c. 
The  trustees 
employed  a 
solicitor,  and 
they  raised  a 
sum  of  money, 
upon  A.  BJb 
notes  drawn 
for  the  pur- 
pose, which 
they  placed  in 
the  solicitor's 
hands.    A.  B. 
alone  obtained 
an  ex  parte 
order  for  tax- 
ation ;  it  was 
dischai^ed  for 
irregularity. 
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184>5.  Camarii  and  William  Hamor  were  applied  to  and  re- 
TT"^^""^  quested  to  accept  the  trusteeship,  which  they  consented 
MoBBs.  to  do.  Various  meetings,  at  which  all  parties  attended, 
took  place  at  the  office  of  Richardson^  for  the  purpose  of 
deliberating  upon  the  steps  proper  to  be  taken  for  the 
establishment  of  ilfo&&5'  title  to  the  property  in  question, 
and  after  several  discussions,  it  was  finally  arranged, 
that  the  trustees  should  authorize  measures  for  prov- 
ing his  father's  will,  and  afterwards  for  bringing  any 
suit  or  action  which  might  be  necessary  to  obtain  pos- 
session of  the  estate.  It  was  also  agreed,  and  this  part 
of  the  general  arrangement  was  embodied  in  a  deed 
which  was  executed  by  all  parties,  that  in  case  the 
property  should  be  recovered,  the  trustees  should  un- 
dertake the  management  thereof,  and  by  selling,  mort- 
gaging, and  leasing  the  same,  raise  money  sufficient  to 
pay  off  all  incumbrances  (if  any),  and  to  reimburse 
themselves  the  costs,  charges,  and  expenses  they  should 
incur  in  the  performance  of  their  trust ;  and  after  pay- 
ment of  these,  should  convey  the  estate  to  Mobbs  for 
his  own  use. 

In  all  these  transactions,  the  trustees  took  the  prin- 
cipal part,  and  were  considered  by  Richardson  to  be  his 
real  clients. 

At  an  early  stage  of  matters,  in  order  to  provide 
necessary  funds  for  the  prosecution  of  the  business,  it 
was  agreed  that  Mobbs  should  sign  and  indorse  promis- 
sory notes,  upon  which  the  trustees  were  to  raise 
money.  Mobbs  accordingly  drew  several  notes  payable 
to  his  own  order,  which  were  negotiated  by  the  trus- 
tees, and  a  sum  of  484/.  155.  was,  in  this  manner,  pro- 
cured and  deposited  in  the  hands  of  Richardson  as 
agent  for  the  parties.  Thomas  Smith,  the  trustee  who 
raised  the  monev,  stated  to  the  several  indorsees  who 

lent 
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lent  it  upon  the  above  security,  that  the  money  was  to        1845. 
be  applied  for  the  specific  purpose   of  taking  pro-     TT^^^"^"^ 
ceedings  for  the  recovery  of  Mobbs^  rights ;  and   the       Mobbs. 
understanding  between  Smith  and  such  persons  was, 
that  Mobbs  was  not  to  be  liable  upon  the  notes,  unless 
he  became  possessor  of  the  property. 

Under  the  directions  of  the  trustees,  lUcharclson  took 
measures  for  proving  the  father's  will,  and  was  pro- 
ceeding, though  somewhat  dilatorily,  in  the  general 
business  of  the  case,  when  Mobbs,  under  the  persuasion 
that  his  interests  were  not  properly  attended  to,  em- 
ployed Sanda'i  his  present  solicitor,  and  on  the  16th  , 
of  June  wrote  a  letter  to  Bichardson^  requesting  the  de- 
livery of  his  bill  of  costs,  and  the  transfer  of  the  papers 
in  his  hands  to  Sander* 

Richardson  mentioned  this  letter  to  the  trustees,  and 
Cowan  and  Samor  enjoined  him  not  to  part  with  the 
papers  to  Mobbs  or  any  other  person* 

Mobbsj  on  the  28th  of  June^  obtained  an  ex  parte 
order  for  the  delivery  and  taxation  of  Bichardson^s  bill 
of  costs,  and  for  the  delivery  up  of  the  deeds  and 
papers. 

A  motion  was  now  made  on  the  part  of  Richardson 
to  discharge  that  order,  and  a  counter-motion  was  made 
on  behalf  of  Mobbs  for  the  four  day  order  to  enforce  it. 

Mr.  Kindersley  and  Mr.  Moore  appeared  in  support  of 
the  first  motion,  and  argued  that  Mobbs  had  no  authority, 
without  the  concurrence  of  the  trustees,  to  apply  for  the 
order ;  and  that  having  been  obtained  in  their  absence, 
it  w&s  clearly  irregular.  That,  under  the  special  cir- 
cumstances 

Vol.  Vm.  L  I 
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184^.       camstanoes  of  the  case,  aa  order  for  taxation  could  only 
be  obtained  upon  a  special  application. 


JSx  parte 
MoBBs. 


Mr.  SkapieTf  contrd. 

The  motion  was  ordered  to  stand  over  till  the  con* 
sent  of  the  trustees  could  be  obtained  to  the  taxation. 

Mr.  Moore  appeared  for  one  of  the  trustees ;  but  the 
others  declined  to  concur  in  the  proceeding. 

The  Master  of  the  Rolls. 

I  roust  discharge  this  order.  If  a  solicitor's  bill  is  to 
be  taxed,  it  should  be  done  in  such  a  manner  as  to  be 
conclusive.  Here  it  cannot  be  done  in  the  absence  of 
the  trustees ;  and  they  refuse  to  appear  and  adopt  the 
proceeding.  The  misfortune  is  that  Mobbs  cannot  have 
this  bill  simply  taxed,  because  payment  is  to  be  made 
out  of  the  trust  fund,  over  which,  under  the  statute,  I 
have  no  jurisdiction. 

If  payment  is  to  be  made  oat  of  the  party's  own 
money,  the  taxation  may  be  hod ;  but  if  it  is  to  be  paid 
but  of  this  particular  fund,  I  have  no  jurisdiction. 

The  order  must  be  discharged  with  costs. 


m 
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DAVENPORT  v.  STAFFORD.  f'*^". 

Aprti  17. 

FRISBY  V.  STAFFORD.  ^jZ^il?il]' 

^      DAVENPORT  v.  MANNERS. 

^T^HE  facts  of  this  case  are  fully  detailed  in  the  jadg-  Obsenrations 
•*    ment  of  the  Court.    It  is  only  necessary  to  prefix  ancTformTof 
the  following  short  statement:  —  Edward  and  Soger  drawing  up 

« -.  nnd  passing 

Manners  decrees  in  the 
R^straPs  Office. 

By  consent,  the  Registrar,  in  drawing  up  a  decree,  sometimes  permits  such  al- 
terations to  be  made  in  it,  as  he  believes  the  Court  would  sanction,  and  which  are 
binding  on  the  parties. 

Strict  regularity  requires  that  every  word  of  a  decree  should  be  pronounced  or 
dictated  by  the  Court,  and  that,  without  a  subsequent  order  of  the  Court  or  at  least 
without  personal  communication  with  the  Judge,  no  alteration  should  be  made. 
This  became  at  first  inconvenient,  and  at  length  impracticable,  and  now  the  Re- 
gistrarfi,  upon  consent,  allow  alterations,  as  the  admission  of  assets  and  striking  out 
the  direction  to  take  accounts,  which  would  have  been  necessary  if  assets  had  not 
been  admitted.  The  admission  is  usually  stated  to  have  been  made  by  the  party's 
counsel. 

As  to  the  mode  of  proceeding  to  be  relieved  from  an  admission  in  a  decree  frau- 
dulently inserted,  or  consented  to  by  mistake. 

•  If  a  party  has  been  induced,  by  fraud,  to  consent,  or  has,  bv  mistake,  consented 
to  a  decree,  the  Court  has  the  power  to  relieve  him,  and  will  do  so,  upon  being 
satisfied  that  fraud  or  mistake  existed,  that  the  conduct  of  the  party  himself  had  not 
deprived  him  of  the  title  to  relief,  and  that  the  relief  can  be  given,  with  due  r^ard 
to  the  just  interests  of  others. 

It  is  doubtful  whether  the  form  of  proceedings  in  such  cases  is  strictly  settled,  or 
whether  the  same  form  is  exclusively  applicable  to  all  cases.  If  the  application  for  re- 
lief is  made  immediatelv  and  before  any  proceeding  of  any  kind  has  been  had,  and  if  the 
evidence  be  clear,  a  renearing,  which  places  everybody  in  the  same  position  as  when 
the  consent  was  given  or  supposed  to  be  given,  would  probably  be  sufficient.  If  the 
application  be  aUer  the  lapse  of  years,  after  a  devolution  of  title  and  after  various 
proceedings  have  been  had,  the  parties  may  have  done  or  omitted  to  do  so  many  acts 
materially  afiecting  their  rights,  as  to  make  it,  in  the  highest  d^ree,  unjust,  to  place 
them  in  the  same  position  as  they  were  in  at  the  time  when  the  consent  was  given  or 
supposed  to  be  given.  In  such  a  case,  a  rehearing  could  scarcely  be  thought  oi'  itself 
sufficient.  Again,  there  may  be  differences  in  this  respect  between  cases  of  fraud  and 
cases  of  mistake.  In  cases  of  fraud  the  party  aggrieved  may  file  an  original  bill  for 
relief,  and  it  may  well  be  thought  that  he  ought  always  to  do  so. 

A  decree  made  in  1830,  contained  an  admission  of  assets:  a  petition  of  rehearing 

and  a  special  petition  to  be  relieved  from  the  admission  were  presented,  which  the 

Court  conceived  to  be  grounded  on  a  frapd  committed.  Held,  in  1845,  that  whether 

fraud  or  mistake  had  been  committed,  yet,  considering  the  circumstances  of  the  case, 

the  length  of  time  that  bad  elapsed,  the  transactions  that  had  taken  place,  the  ab- 
sence 

Ll  2 
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1845.  Manners  had  been  made  parties  to  the  suit,  as  repre- 

-^^'^^^'^^'^  sentatives  of  Ann  Stafford ^  an  accounting  party;  and 

V.  by  the  decree  as  drawn  up,  dated  in  June  1830,  it  was 

Stafford,  ordered,  that  the  liability  of  Ann  Stafford  should  be  an- 

ftenceofdo-  swered  by  Edward  and  Bogcr  ManfiO'S,  tkey^  by  their 

thS£.  counsel,  admitlwg  assets  for  that  purpose. 

tion  of  the 

tirecoulcf'not       Proceedings  were  taken  in  the  Master*s  office,  and 

be  done  upon  the  effect  of  this  admission  having  been  brought  to  the 
araererehear-  .,  .  ^    ,  .  ..r  i 

ingofthe        particular  attention  of  the  parties,  a  petitiOQ  of  appeal 

cause  as  It  ^^  j,|  jj^^  1840,  presented  by  Edward  and  Boaer 
stood  ml  850.  '  ^  r  J  -^ 

Observations  Manners^  on  the  ground  that  the  decree  was  erroneous 

?™««.««^?  L  in  containing  this  admission  of  assets,  such  admission 
lowance  to  so-  o  ' 

licitors  in  tax-  having  never,  in  reality,  been  made.     After  some  delay 

for  business      ^"  order  to  set  down  the  cause  for  rehearing  was  ob- 

not  necessary    tained. 
or  required  for 
the  interests 

oftheirclientsy  The    Defendants,   the   Charleswortlis    and   Calverts, 

peiisation^for"  '^loved   to   discharge   the   order.      The  motion   being 

^^"''ces  *br  mentioned,   it   was  alleged,    that  a   simple    rehearing 

are  inade-  would  be  insufficient  to  relieve  the  parties  from  the  ad- 

quately  re-  mission,  if  made,  and  that  on  such  rehearing,  the  ques- 
munerated.         •  i      ■  .  o»  i 

Distinction  tion  whether  the  admission  had  or  not  been  made  could 
.^'Stlot    ««'  be  determined.   . 

charges  for 

sin«s  as  done  ^^^  Master  of  the  RoLLs  said :  I  cannot,  on  a  mere 
h  ^' hli.'"  ^^^'  rehearing,  relieve  a  party  from  the  admission  contained 
neglected.        >"  ^^^  decree.     A  rehearing  of  the  whole  decree  would 

leave  every  thing  open.  This  would  not  be  right  if  an 
admission  has  been  made.  My  impression  is,  that  I 
am  bound  to  consider  this  admission  part  of  the  decree, 
and  that,  on  a  mere  rehearing,  you  cannot  shew  that  it 
ought  not  to  be  there. 

The  case  stood  oven 


Edward 
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Edxvard  ax^dBoger  Manners  then  presented  a  petition, 
specifically  praying,  that  upon  the  rehearing,  they  might 
be  relieved  from  the  <*  alleged  admission  of  assets,"  and 
that  the  cause  might  be  reheard  as  if  no  such  admission 
had  been  inserted  in  the  decree. 


SOS 


1845. 


Davenport 

p. 
Stafford. 


The  petition  and  motion  now  came  on  for  hearing. 

Mr.  Kifidersky  and  Mr.  Koe  for  Edward  and  Soger 
Manners^  in  support  of  the  petition  and  in  opposition 
to  the  motion  to  discharge  the  order  for  rehearing, 
argued,  that  it  appeared  from  the  answer  of  the .  peti- 
tioners that  they  denied  assets :  —  that  none  of  the 
briefs  of  counsel  contained  any  indorsement  of  an  ad- 
mission of  assets,  that  none  was  contained  in  the  Re- 
gistrar's note-book,  and  that  therefore  it  was  impossible 
that  any  such  admission  could  have  been  made.  That 
it  had  been  introduced  in  the  absence  of  the  parties  in- 
terested, who  had  not  been  served  with  notice  of  draw- 
ing up  the  decree :  and  that  if  no  such  admission  had 
been  made,  this  was  the  proper  mode  of  obtaining  relief. 

Mr.  Teed  and  Mr.  Freeling  for  Charlestcorth  and  wife ; 
and 


Mr.  Roupell  and  Mr.  Bf^^,  for  the  Defendant  Eliza-- 
beth  Manners^  the  representative  of  Fiirzofi  Manners^  in 
suppopt  of  the  motion  and  in  opposition  to  the  petition. 

The  admission  must  have  been  made,  or  otherwise  it 
would  never  have  been  introduced  into  the  decree  bv  the 
Registrar,  and  the  bills  of  costs  shew  that  these  parties 
attended  the  Registrar  by  their  solicitors.  After  the  par- 
ties have  delayed  so  long  and  acquiesced  in  the  decree,  and 
after  such  alterations  have  taken  place  in  the  circumstances 
and  partieS)  they  cannot  be  relieved  from  the  admission. 

LI  S  It 


Daybmpokv 


Stafford. 
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1845.        It  is  admitted  that,  in  1834,  their  solicitor,  Mr.  6ar^, 
had  notice  of  what  the  decree  contained  ;^  but  it  is  dear 
V,  from  his  affidavit  made  in  1838,  that  he  then  knew  it. 

If  the  parties  proceeded  on  the  notion  that  the  decree 
contained  no  such  admission,  why  did  not  the  Peti- 
tioners' solicitors  who  were  prosecuting  the  decree,  pro- 
ceed  to  take  an  account  of  Ann  Stqffbrdfs  estate  ? 

This  is  an  improper  mode  of  obtaining  relief.  A 
solemn  admission  contained  ui  a  decree  cannot  be  got 
rid  of  upon  an  interlocutory  application  supported  by 
affidavit. 

Mr.  Turner  and  Mr.  Reiishtm  for  Walter  Manners. 

Mr.  Tillotson  for  Mr.  and  Mrs.  WagUqff  Bryan  and 
Otho  Manners. 

Mr.  Kindersley,  in  reply. 

The  principal  part  of  the  following  authorities  were 
cited. 

Gray  v.  Crray^  (a),  Peachy  v.  Vintner  (A),  Wyndham 
V.  Wyndham  (c),  Webb  v.  Webb  (i),  Latudi  v.  Pa- 
sherante  (^),  Dawning  v.  Cc^e  (g),  Richmond  v.  Tay- 
low*  (/i),  Floyd  v.  Mansell  (t },  Northcote  v.  Northcoie  (k)^ 
AUanson  v.  Dmdben  (/),  Despard  v.  Ormsby  (m),  Buck  v. 
Fawcett  (w),  Bulterjield  v.  Butterjield  (o),  Harrison  v. 

liumsey^ 

(a)  2  RoUeU  Rep,  65.,  3  r%n.  (h)  1  jDic*.  38.,  1  P.  Wwu.  754. 
304.  (t)  Gttt.  jE:^.  12^.  185. 

(b)  1  J?^.  fn  Chanc,   252.  (*)   CWfc*,  /».  C.  287.,   7  Fw. 

(c)  3  iZep.  m  CAofic.  22.  Abr.  398.  aod  8.  299. 
((/)  3  5ti;an«/.  658.,  2  Freem,         (/)  Co/fe<,  P.  C.  299. 

127.  (m)  6'ofltf*,  P.  C.  459. 

(e)  1  iSWit.  86.  (n)  3  P.  W^w*.  242. 

(g)  1  Eq,  Ca,  Mr.  165.  (o)  1  l^x.  sen.  133. 
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Bum$ej/{a\  Bradish  v.  Gee{b)f  Toder  v.  Sansam{c)i 
Boater  y.  Hunter  {d\  Wall  v.  BusKby  {e\  Anonymous  {g)^ 
King  V.  Wightman  {h)y  Bbmdelt  ▼.  Macartney  (t),  Vender 
V.  Yout^  {k)i  East  India  Company  v.  Boddam  (/), 
Wood  y.  Griffith  (m),  Mole  v  Smith  (;i),  Nevinson  v. 
Stables  (o),  Fumival  v.  ^qg^fe  ( j?},  £r  par/^  Ander^ 
ton  {q\  Deerhurst  y.  St.  Alban*s{r)f  Moudey  v.  Carr  (5), 
Byfield  v.  Proms  (/),  Boys  v,  Morgan  («),  jSooM  v. 
Cresmicke  (x),  Lincoln  v.  Wright  (^),  Redesdale^  92., 
Zor^f  Muskerry  v.  Chinnery  (z),  Sot^A  5^a  Company  v. 
WymondseU(aa)j  Haoenden  v.  Lord  Annedey{bb\  Whalley 
V.  Whalley  (cc),  ilfoss  v.  Baldock  {dd)^  MusseU  v.  Mor- 
gan (^f),  Bennett  v.  HamilL  (gg) 


1845. 


Daybnport 

V. 

Stafford; 


TA^  Master  ^Me  Rolls. 

I  will  consider  this  case.  I  have  no  doubt  that  there 
was  no  consent  in  Court;  and  that  whatever  took  place 
on  the  subject  of  the  admission  passed  in  the  Registrar's 
office.  Supposing  there  was  actually  no  such  admis* 
sion,  the  first  quesilon  is,  whether  there  has  not  been 
such  acquiescence  as  to  conclude  the  parties  and  bar 

them 


July  23. 


.  (a)  8  rff.  sen.  4S8. 

(h)  Amb.  2S9. 

(c)  1  Bro.  P,  C.  468. 

(<0  5tDick.6\\. 

(e)  1  Bro,  C.  C.  484. 

(g)  1  Ves.jun,  95. 

(A)  1  AnMtr.  81. 

(i)  a  Bidgw.  P.  a  5^7. 

(*)  9  Vcs.  172. 

(/)  13  VcM.  421. 
'   (m)  1  Mer,  35.  720.,  19  Te^. 
SSO. 
.    (11)   I  Joe.  4  IF.  6615. 

(o)  4i2t(f«.  Sip. 

(p)  4  Bust.  142.  145. 


(g)  Mont,  4-  JIfc.  ilr.  177. 
(r)  2  i2i«f.  4-  M.  702. 
(«)  5  MyLSr  K,  205.  291. 
(<)  3  Jfi^A  4*  6V.  437. 

(»)  3  MyL^  Cr.eex, 

(x)  Cr.  4^  Phil.  361. 
(y)  4  uBfOft  166. 
(«)  L/.  4-  ^00.  {Temp,  Plua^ 
keU)  I82.y  and  7  C7.  4*  jPm.  1. 
ifla)  3  P.  H^.  143. 
(bh)  2  iS^A.  4-  Lef.  607. 
(cc)  3  iUi  1.  ' 

\dd)  1  PU;.  118. 
(^tf)  3  Bro.  C,  C.  74. 
'     (55)  2  &A.  4-  Z^.  Sfte. 
I  4 
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]845«  them  of  their  right;  and  the  second  question  is^  whe«- 

DvB^T"^  ^^^^  ^^^  ^*  ^^^  proper  mode  of  obtaiaing  relieC    That 

V,  point  was  argued  on  a  former  occasion* 
Staffoed* 


Jufy  51.  The  Master  of  the  Rolls. 

In  the  year  1815}  a  bill  was  filed  by  Mr.  and  Mrs. 
Frisby  against  Ann  Stafford  and  others,  praying  for  an 
administration  of  the  estate  of  Edward  Manners^  and 
for  the  usual  accounts  of  his  estate  possessed  by  Ann 
Stafford  his  executrix.  After  the  death  of  Frisbyy  and 
the  marriage  of  his  widow  with  Mr.  Davenport^  a  bill  of 
revivor  was  filed,  and  Mrs.  Stafford  having  died  in  &p- 
tcmber  1827,  a  bill  of  revivor  and  supplement  was  filed 
against  Edward  Manna^s  and  Roger  Manners^  two  of 
the  executors  by  whom  her  will  had  been  proved,  and 
other  parties ;  and  this  bill,  having  charged,  that  Ed-- 
ward  and  Roger  Manners  had  possessed  assets  of  Ann 
^Jfbrdj  sufficient  to  answer  what  should  be  found  due 
from  her,  in  respect  of  the  matters  charged,  and  prayed 
against  her  by  the  original  bill,  prayed,  that  Edward 
and  Roger  Manners  might  either  admit  assets  of  Ann 
Stafford^  sufficient  to  answer  what  should  be  found  due 
from  her,  or  that  an  account  might  be  taken  of  her  per- 
sonal estate  possessed  by  her  executors,  in  the  usual 
way. 

The  cause  was  heard  on  the  2Sd  of  June  1830,  and 
by  the  decree,  as  drawn  up,  passed  and  entered,  and  as 
carried  into  the  Master's  office,  it  was  ordered,  that  it 
should  be  referred  to  the  Master  to  take  an  account  of 
the  personal  estate  of  the  testator  Edward  Manners^ 
come  to  the  hands  of  Ann  Stafford  in  her  lifetime,  or  to 
the  hands  of  Edward  and  Roger  Manners^  her  exe- 
cutors, since  her  death,  and  that  what  should  have 

*    come 
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come  to  the  hands  of  the  said  Ann  Stafford  should  be        1845. 

answered  by  Edward  and  Roster  Manners^  they  by  their    ^H^'^^^^^ 

counsel  admitting  assets  for  that  purpose,  v. 

Staftoed. 

After  the  date  of  the  decree,  Edward  and  Roger  Man* 
ncrs  purchased  the  interest  of  Mr.  and  Mrs.  Davenport^ 
who  gave  to  them  a  power  of  attorney  to  prosecute  the 
suit  in  their  names. 

The  decree  was  carried  into  the  Master's  office,  and 
was  prosecuted,  in  the  name  of  the  Plaintiffs,  by  the 
solicitor  of  the  Defendants  Edward  and  Roger  MannerSf 
till  the  conduct  of  the  cause  was  taken  out  of  their 
hands,  and,  on  the  22d  day  oi  Febtnary  1833,  was  com- 
mitted to  the  solicitor  of  the  Defendants  Charlesworth 
and  wife  and  Calvert  and  wife. 

In  the  month  of  May  IS35,  an  abatement  took  place 
by  the  death  of  Fwzon  Manners^  and  although  three 
orders  to  revive  were  obtained,  one  in  December  1835, 
a  second  upon  an  amended  bill  in  February  1837,  and 
a  third  in  September  184*2,  it  is  alleged  and  appears 
to  be  admitted,  that  they  were  all  irregular  or  defec- 
tive, and  that  the  cause  was  not  effectually  revived,  till 
a  fourth  order  for  that  purpose  was  made  on  the  8th  of 
May  1848. 

But  in  the  mean  time,  and  on  the  29th  of  June  1840, 
a  petition  to  rehear  the  cause  was  presented  by  Edward 
and  Roger  Manners^  on  the  ground  that  the  decree  was 
erroneous,  in  stating  that  the  petitioners  admitted  assets 
sufficient  to  pay  what  might  be  found  due  from  their 
testatrix  Ann  Stafford;  and  after  a  long  delay,  occa- 
sioned it  is  said  by  the  abatement,  and  on  the  usual  cer- 
tificate of  counsel,  an  order  to  set  down  the  cause  for 
rehearing  was  obtained. 

The 


Stafford. 
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1845.  The  Defendants,  the  Charlesaxrihs  and  Odverts^  have 

Jt*"^^^^     now  moved  to  discharge  the  order  to  set  down  the 
Davenport  ,  ° 

v.  cause  for  rehearing,  and  the  petitioners  have  presented 

a  petition,  whereby  they  have  specifically  prayed^  that 
upon  the  rehearing,  they  may  be  exonerated  or  relieved, 
from,  that  which  they  call,  an  allied  admission  of  as- 
sets, and  that  the  cause  may  be  reheard,  as  if  no  such 
allegation  had  been  inserted  in  the  decree. 

On  the  part  of  the  respondents  it  is  alleged,  that  all 
parties  who  appeared  at  the  hearing  did,  before  the  de- 
cree was  drawn  up,  passed,  and  entered,  bondjlde  agree, 
or  consent  to  the  insertion  of  the  words  now  complained 
of.  This  conclusion  is,  as  they  say,  necessarily  to  be 
inferred  from  the  occurrences  which  are  proved  to  have 
taken  place.  And  they  add,  that  the  petitioners,  even 
if  they  have  any  just  ground  of  complaint,  are  not  en- 
titled to  relief  in  the  foi*m  in  which  they  now  ask  for  it. 
A  simple  rehearing  would  place  the  parties  in  the  situ- 
ation in  which  they  were  at  the  time  of  the  first  hear- 
ing, and  would  deprive  the  other  parties  to  the  cause  of 
all  the  benefit  to  which  they  are  entitled,  by  reason  of 
the  subsequent  transactions,  and  this,  they  contend, 
ought  not  to  be  done  on  petition,  but  requires  a  bill, 
under  which  all  the  evidence  which  the  subject  requires 
may  be  elicited  and  proved. 

On  the  hearing  of  the  motion  and  petition,  I  thought, 
that,  without  prejudice  to  the  question  made  as  to  the 
form  of  proceeding,  it  would  be  right  for  the  parties 
to  produce  any  evidence  in  their  power,  relatmg  to  the 
principal  fact  in  controversy  between  them ;  for  this 
purpose  the  case  stood  over,  communications  have  taken 
place,  and  some  documents  not  before  shewn  have  been 
produced. 

Upon 


8tapfobi>. 
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Upon  the  evidence  brought  before  me,  I  consider  it       1845. 

to  be  clear,  that  the  Petitioners  did  not  admit  assets  of    J^^^^^'"^'^^ 

1  i      1        .  rrii  •      Davenport 

Ann  Stafford^  by  their  counsel,  at  the  hearmg.     This  «, 

appears  by  the  minutes  of  the  Registrar  made  at  the 

time,  and  by  the  minutes  of  the  counsel  written  on  their 

briefs. 

But  this  does  not  by  any  means  decide  the  matter. 
Before  a  decree  is  passed,  there  is  a  succession  of  r&« 
gnlar  proceedings  before  the  Registrar;  the  parties 
ought  to  have  notice  to  attend,  and  to  have  every  op- 
portunity  of  protecting  their  interests,  and  if,  upon  the 
communications  and  discussions  which  may  take  place, 
they  should  consent  to  any  alteration,  which  the  Re* 
gistrar  has  reason  to  believe  the  Court  would  sanction, 
he  permits  such  alteration  to  be  made,  and  the  delay 
and  expense,  which  an  application  to  the  Court  would 
occasion,  are  avoided.  I  do  not  say  that  this  course  of 
proceeding  is  regular.  .  Strict  regularity  would,  I  con* 
oeive,  require  that  every  word  of  the  decree  should  be 
pronounced  or  dictated  by  the  Court,  and  that  without 
a  subsequent  order  of  the  Court,  or  at  least  without 
personal  communication  with  the  Judge,  no  alteration 
should  be  made. 

The  pressure  of  business  made  this  strict  course,  at 
first,  inconvenient,  and  at  length  impracticable,  and  it 
has,  under  such  circumstances,  become  usual  for  the 
Registrar,  upon  consent,  to  allow  to  be  made,  alter* 
ations  which,  his  knowledge  and  experience  teach  him, 
would  be  sanctioned  by  the  Court  if  mentioned  to  the 
Court;  and  in  this  way  and  without  expense,  very  many 
such  alterations  are  continually  made,  and  if  they  were 
not  held  binding,  very  great  injury  would  arise  in  many 
cases. 

Among 
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1845.  Among  cases  of  this  kind,  are  cases,  ia  which  the 

_^^*^^'"^^    minutes  of  a  decree  have  been  altered,  by  introducimrt 

Datenport  -         .  1    .    •        *.  1 

p.  with  the  consent  of  parties,  an  admission  of  assets,  and 

Stafford,    striking  out  the  direction  to  take  accounts,  which  would 

have  been  necessary  if  assets  had  not  been  admitted. 

The  Registrar  would  commit  a  most  serious  offence,  if 

he  introduced  an  alteration  so  highly  important,  with* 

out  the  consent  of  parties,  particularly  of  the  parties  to 

be  charged  by  the  admission ;  but  if  they  consent,  the 

alteration  would  clearly  be  sanctioned  by  the  Court, 

and  it  has  been  usual  to  make  it,  without  putting  the 

parties  to  the  expense  of  coming  to  the  Court,  and  this 

has  usually  been  done,  by  inserting  a  statement,  that  the 

parties,  by  their  counsel,  admitted  assets. 

I  must  not  be  understood  to  approve  of  the  introduce 
tion  of  any  statement,  which  is  not,  in  all  respects,  true ; 
but  if  there  was  a  re^l  consent  by  the  solicitors,  the 
immediate  agents  of  the  parties,  there  was  all  tliat  strict 
justice  requires  in  such  a  case.  If  the  consent,  the  sub* 
stance  of  the  thing,  was  given,  I  shall  not,  in  a  case  like 
the  present,  consider  it  to  be  of  no  validity,  because  it 
may  appear,  in  fact,  to  have  been  given  by  the  solicitors 
only,  before  the  Registrar,  and  not  in  Court  by  the 
counsel  of  the  party* 

The  question  to  be  considered  is,  whether  the  alter- 
ation now  in  question  was  made  with  the  knowledge  and 
consent  of  the  parties,  particularly  with  the  knowledge 
and  consent  of  the  Petitioners,  the  accounting  parties. 

And  for  the  purpose  of  considering  the  question,  some 
further  notice  must  be  taken  of  the  course  of  proceeding 
in  the  Registrar's  office. 

In 
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In  the  ordinary  cases  of  decrees  not  consented  to,  or        1845. 
upon  the  minutes  of  which  the  parties  have  not  agreed^    Davenport 
the  Registrar  prepares  the  draft  minutes  from  his  own     ^     o. 
note,  assisted,  if  required,  by  the  indorsements  on  the 
briefs  of  counsel*     The  draft  is  copied  in  the  office^  and 
copies  are  delivered  to  the  parties  who  think  fit  to  ask 
for  them. 

But  if  the  minutes  are  agreed  upon,  it  is  iisual  for  the 
PlaintifTs  solicitor  to  prepare  and  carry  in  the  draft 
minutes*  The  Registrar  corrects  them,  if  necessary,  in 
form  and  arrangement,  and  by  the  introduction  of 
proper  directions*  Copies  are  then  made  in  the  ofiice, 
as  in  the  former  case,  and  delivered  out  to  the  parties 
who  ask  for  them* 

But  by  whomsoever  the  draft  minutes  are  prepared, 
the  copies  of  them,  delivered  out  by  the  Registrar,  have 
no  force  or  effect  whatever^  to  vary,  even  in  the  smallest 
particular,  the  decree  pronounced  by  the  Court.  If 
they  vary  in  any  respect  from  the  minutes  taken  in 
Court,  or  even  from  the  indorsements  on  the  briefs  of 
counsel,  the  Registrar  will  not,  and  does  not,  settle 
them  with  such  variation,  without  the  cons^t  of  parties 
or  the  direction  of  the  Courts 

In  all  cases  where  the  minutes  are  not  agreed  upon^ 
an  opportunity  must  be  given  to  the  parties  to  attend 
the  Registrar  on  setding  the  minutes.  When  the 
minutes  are  settled,  the  Registrar  prepares  the  decree, 
and  delivers  it  to  the  solicitor  of  the  Plaintiff*  The 
decree  being  brought  back,  an  opportunity  must  be 
afforded,  of  attending  the  Registrar  again  on  passing  the 
decree* 


And 
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1845.       -    And  if,  ia  any  part  of  the  proeeedings,  differences 
^^'V'^^    occur  which  make  it  proper  to  apply  to  the  Conrt,  aa 
9.  opportunity  to  make  the  application  is  given. 

^AFFORD. 

In  cases  which  are  consented  to,  or  in  which  die 
minutes  are  agreed  upon,  there  is  less  strictness  than 
would  be  observed  in  other  cases.  Some  con6denoe  is, 
perhaps  unavoidably,  placed  in  the  representations  made 
by  the  solicitors,  and  however  rare  it  may  be,  and  I 
believe  it  to  be  very  rare,  for  solicitors  to  abuse  such 
confidence,  it  must  be  admitted,  that  in  this,  as  in  other 
cases  where  confidence  is  placed,  there  may  be  all  the 
fraud  which  the  confidence  renders  possible.  Soch 
frauds  would  be  rendered  impracticable^  if  the  Re^ 
gistrar  were  to  require  the  solicitors  to  sign  a  copy  of 
the  minutes,  and  preserve  the  signed  copy  in  his  office. 

• 

But  the  whole  course  of  proceeding  appears  to  roe  to 
shew,  that  if  the  Petitioners  were  untruly  stated  to  have 
admitted  assets,  the  statement  must  have  been  intro* 
duced  wilfully  and  fraudulently,  and  not  through  any 
accident,  slip,  or  mistake. 

Now,  Messrs.  James  and  Henry  L/noe  were  solicitors 
for  the  PetitK)ners.  Mr.  Mantriou  was  the  solicitor  for 
the  Plaintiffs  Davenport  and  wife.  Minutes  of  tlie 
decree  were  prepared  soon  after  the  hearing  of  the 
cause.  There  is  no  direct  evidence,  that  notice  to 
attend  on  settling  the  minutes  was  served  on  Messrs. 
Lowe.  Mr.  Garey  says,  that  no  such  notice  was  given, 
and  I  will  not  conjecture,  whether  there  was  or  was  not 
any  meeting  or  attendance  without  such  notice,  but  it 
seems,  tha(  on  the  1 0th  ofjnfy  1830,  notice  to  attend  on 
settling  the  minutes  was  served  on  some  other  parties^ 
and  on  the  24th  of  July  18S0,  "Nlr.  Moniriou  wrote  to 

his 
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his  client  Mr.  Davenport  b&  follows :  —  *^  The  decree  in        1845. 
the  case  against  Edward  and  Ri^er  Manners  is  just    jv[^^)J^^ 
now  drawn  up  and  completed,  and  will  be  immediately  «• 

prosecuted.     Sufficient  assets  are  admitted  of  Mrs.  Staf- 
ford to  answer  her  liabilities,  therefore,  it  will  be  ne- 
cessary to  inquire  as  to  her  father's  estate  only.     What- 
ever may  have  come  to  her  hands  in  her  lifetime,  will 
have  to  be  made  good  by  them,  whether  she  really  left 
sufficient  or  not"      There  is  no  reason  to  suppose  that 
this  letter  was  known  to  Messrs.  Lafwe*     It  only  shews, 
what  was  the  communication  made  by  the  solicitor  of 
the  Plaintiff  to  his  client,  and  what  the  solicitor  sup- 
posed he  had  done.      It  stated,   incorrectly,  that  the 
decree  was  drawn  up  and  completed,  it  could  only  have 
been  in  minutes,  and  the  minutes,  of  which  a  copy  was 
given,  contained  a  clause  relative  to  Furzon  Manners^ 
which  is  not  in  the  decree  as  completed ;  but,  on  the 
6th  oi  August  1830,  Messrs.  Lffwe^  in  tjjie  performance 
of  their  duty  as  the  solicitors  of  the  petitioners,  applied 
for  and  obtained  a  copy  of  the  minutes.    The  mere 
application  for  the  minutes  shews,  not  only  that  Messrs. 
L(me  were  attending  to  their  duty,  but  also  that  they 
knew,  that  the  minutes  were,  either  in  fact  prepared,  or 
were  probably  in  such  a   state,  that  a  copy  of  them 
might  then  or  soon  after  would  be  obtained.     Messrs. 
Ijcnoe  did,  in  fact,  obtain  a  copy,  and  that  copy  which 
has  been  produced  in  Court,  contains  the  clause  now 
complained  of  as  to  the  admission  of  assets,  in  the  same 

words  as  are  contained  in  the  decree  which  was  passed« 
From  that  time,  therefore,  I  must  consider  that  Messrs. 
Lowe  knew  of  that  clause.  It  is  not  to  be  believed, 
and  I  do  not  believe,  that  Messrs.  Lowe  obtained  the 
minutes  of  a  decree,  materially  affecting  the  interests  of 
their  clients,  without  reading  them,  and  if  they  had  not 
previously  consented  to  the  admission  of  assets,  I  do 
not  believe  that  they  would  have  silently  submitted  to 
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an  attempt  so  gross  to  defraud  their  clients^  by  charging 
them  personally,  instead  of  requiring  them  to  account. 
Mr.  Lowe  would,  undoubtedlyi  have  waited  for  no 
notice  or  summons,  but  would,  instantly,  have  proceeded 
or  sent  to  the  Registrar's  office,  and  put  a  stop  to  any 
further  proceeding  upon  such  an  unauthorized  and  im- 
proper alteration  of  the  decree. 

The  acquiescence  of  Mr.  Lotooe  with  those  minutes  in 
ills  possession,  fully  persuades  me,  that  they  were  pre-» 
pared  with  hjs  knowledge  and  consent,  whether  he  at- 
tended the  settling  of  the  minutes  or  not ;  but  in  the 
bill  of  costs  of  Messrs.  Lowe  it  appears  that  they 
.charged,  not  only  for  the  minutes  which  they  obtained, 
but  also  for  a  close  copy  of  them,  and  for  attending  the 
settling* 

It  was  said,  ihat  solicitors  are  in  the  habit  of  charg-* 
ing  for  services  and  business  which  they  never  perform, 
and  that,  therefore,  the  charge  for  attending  the  settling 
is  no  proof  that  there  was  any  such  attendance. 

Now  I  have  been  informed,  that  solicitors  frequently 
do  charge  for  particular  acts  of  business,  which,  upon 
the  occasion  to  which  they  relate,  may  not  have  been 
necessary  or  required  for  the  interests  of  their  client, 
and  this,  because,  in  the  taxation  of  costs  for  the  whole 
business  done,  such  charges  are  allowed,  whilst  the 
charges  allowed  for  other  services  of  the  utmost  value 
and  importance,  truly  rendered  to  their  clients,  are  so 
inadequate,  that  unless  some  compensation  were  allowed 
in  another  way,  no  adequate  remuneration  would,  upon 
taxation,  be  given  for  the  transaction  of  the  whole  busi- 
ness, {a)  It  is  much  easier  to  censure  than  to  remedy  this 

state 
(a)  See  Lucas  v.  Peacock,  ante,  p.  1. 
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state  of  things,  which,  ander  all  the  circumstances,  is  more        1 845. 
to  be  reirretted  than  blamed.  The  blame,  which  there  may    t^^"^^'"'^ 
bc)  is  more  with  higher  authorities  than  with  the  solicitors,     _     v. 
vrhoj  having  regard  to  the  rules  of  taxation,  cannot  help 
themselves.    The  remedy,  if  any  is  to  be  found,  must 
be  had  by  the  discovery  of  some  improved  mode  of 
remunerating  solicitors,  by  which  the  remuneration  may, 
on  every  occasion,  be  made  adequate  to  the  real  and 
just  value  of  the  important  services  which  are  rendered* 

But  doing  and  charging  for  some  things  not  required 
for  the  interest  of  the  clients,  and  for  which  the  client 
has,  or  is  supposed  to  have  compensation, by  the  un- 
dercharge whic^  is  allowed  against  him  for  services 
truly  rendered,  is  a  very  different  thing,  from  making  a 
fictitious  charge,  as  for  business  done  on  a  most  im- 
portant occasion,  when,  in  fact,  such  business  was  not 
done,  and  the  interest  of  the  client  was  wholly  neglected. 
I  very  much  incline  to  think,  that  the  charge  in  the  bill 
of  Messrs*  Lonne  ought  to  be  considered  as  evidence, 
either  that  the  settling  of  the  minutes  was  attended  by 
Messrs.  Lotme^  or  that  they  introduced  a  charge,  which 
they  knew  would,  under  ordinary  circumstances,  be 
allowed,  in  order  to  obtain  compensation  for  some  other 
meeting  or  attendance  when  the  minutes  were  agreed 
upon,  but  for  which  a  charge  would  not,  under  ordi- 
nary circumstances,  be  allowed.  If  Mr.  Lonoe  had  meet- 
ings with  Mr.  Moniriouj  at  which  the  minutes  were 
agreed  upon,  and  by  the  result  of  such  meetings,  the 
client  had  all  the  benefit,  which  could  have  been  ob- 
tained by  attending  the  Registrar  on  settling  the  minutes, 
notice  and  attendance  on  the  Registrar  would  have  be- 
come wholly  unnecessary,  and  if  a  charge  for  such  a 
meeting  would  not,  under  ordinary  circumstances,  have 
been  allowed  on  taxation,  the  substitution  of  a  charge 
for  attending  the  Registrar,  which  would  be  allowed. 
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though  no  attendance  did,  in  fact,  take  place,  might  not 
appear  so  unreasonable,  and  for  any  thing  which  1  know, 
to  the  contrary,  this  course  might  have  been  in  accord- 
ance with  the  practice  of  solicitors  which  has  been 
noticed  at  the  bar ;  but  upon  the  fact,  there  is  no  evi- 
dence. 


It  appears,  that  the  original  decree  was  delivered  out 
of  the  Registrar's  office  on  the  21st  of  August  1830,  and 
that  soon  afterwards,  the  petitioners  purchased  the  Plain- 
tifis'  interest,  which  was  assigned  to  them,  and  they  were 
enabled  by  power  of  attorney  to  prosecute  the  suit  in 
the  name  of  the  Plaintiffs.  It  is  to  be  regretted  that  tlie 
instruments  by  which  this  transaction  was  carried  into 
effect  have  not  been  produced,  but  the  transaction  itself 
was  completed  by  an  order  made  on  petition,  in  the 
month  of  November  1830. 


It  is  difficult,  I  own  almost  impossible,  for  me  to  con- 
ceive^ that  the  negotiation  for  this  purchase  and  for  the 
power  could  have  been  conducted  between  the  petitioners 
or  their  solicitors,  Messrs.  Lowef  and  the  Davenports^  or 
their  solicitor,  Mr.  Montriou,  without  a  complete  under- 
standing as  to  the  nature  and  contents  of  the  decree. 
The  Plaintiffs  had  succeeded  to  the  length  of  obtaining 
a  decree,  the  decree  as  pronounced  in  Court  did  not 
contain  any  admission  of  assets,  which  however  had 
afterwards  been  introduced,  and  Messrs.  Lowe  had  in 
their  possession  a  copy  of  the  minutes  with  the  insertion 
of  that  admission  of  assets.  In  these  circumstances,  the 
clients  of  Messrs.  I/yaoe  purchase  the  Plaintiffs'  inte- 
rest and  obtain  a  power  of  attorney  to  prosecute  the  suit 
or  decree.  If  there  was  no  more  in  the  case,  I  own 
that  I  could  not  suppose  Messrs.  Zi<;zoe  to  have  been 
Ignorant  what  the  decree  was.  It  was  after  this  assign- 
ment of  the  Plaintiffs'  interest  to  the  petitioners,  that  the 
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decree  wa^  passecl  and  entered.  It  does  not  appear  at 
whose  instance  this  was  done,  but  in  this  state  of  things, 
the  petitioners^  being  Defendants  and  accounting  par-  p, 

ties,  were  also  entitled  to  prosecute  the  suit  in  the  names  ^^^^^^^* 
of  the  Plaintiffs^  and  the  decree  being  carried  into  the 
Master's  office,  the  petitioners,  by  Messrs.  Lowe  their 
solicitors;  undertook  the  prosecution  of  it,  and  they  did 
prosecute  it  till  the  month  o(  February  18SS ;  not  indeed 
with  any  alacrity  or  vigour,  but  such  prosecution  as 
there  was,  was  theirs,  and  was  continued  for  two  years, 
and  I  am  desired  to  suppose,  that  during  the  whole  of 
this  time,  Messrs.  L(yaoe  were  entirely  ignorant  of  a  most 
important  clause  in  the  decree  which  they  were  pro- 
secuting, that  they  were  the  facile  and  negligent  dupes 
of  the  other  solicitors  in  the  case,  and  were  supinely 
permitting  their  clients  to  be  the  victims  of  a  gross  de- 
ception* It  is  impossible  for  me  to  believe  this.  I  have 
read  Mr.  Gary's  affidavits  with  attention.  He  may 
now  h^v^  forgotten  many  things  whicti  he  knew  four- 
tieen  or  fifteen  years  airq.  If  he  knew  no  more  than  he 
has  stated  in  \(is  a,ffidavits,  1 3hould  be  inclined  to  think 
that  Mr.  Lffwe  transacted  a  good  d^  of  this  business 
without  his  being  informed  of  it. 

Being  of  qpinioip,  that  Mr.  I/me  knew,  or  at  least 
n;iust  oe  deemied  to  have  known  the  contents  of  this  de- 
creci  bi^ore  i^  was  p^>ed  and  entered,  it  is  not  necessary 
to  discuss  many  of  the  matters  which  were  noticed  in 
the;  argument  Mr.  Garey  became  partner  with  the 
Lcrj)es  iix  Septctpber  18S2.  The  prosecution  of  the  de- 
cree was  committed  to  the  Charlesmorths  and  the  CaU 
verts  ip  Februanf  189  It  may  be  presumed,  that  the 
proceedings  then  became  ho^ile,  and  this  was  after  Mr. 
Garey  became  a  partn^  with  Messrs.  I/ywe^  and  seven 
years  before  the  death  of  Mr.  James  I/me.  In  the 
month  of  May  1833,  a  petition  was  presented  in  the 
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1845.       cause,  relating  to  the  sale  of  certain  canal  shares,  and 
^^'^'^^^^    by  that  petition  and  an  affidavit  made  by  Mr,  Oarey  in 
V.  May  18SS,  it  is  clear,  that  the  particular  form  of  the 

Staffobd*  decree  must  at  that  time  have  been  brought  personally 
to  the  notice  of  Mr.  Garey.  In  his  first  affidavit  he 
says,  that  he  did  not  discover  that  tlie  decree  had 
been  drawn  up  upon  an  admission  of  assets,  until 
long  after  the  same  bad  been  passed,  and  not,  as  be 
best  recollects  and  believes,  till  the  year  1834,  and 
that  his  attention  was  directed  to  it  by  the  solicitor 
for  one  of  the  parties  before  the  Master,  and  he 
then  made  certain  inquiries  of  Mr.  CotviUCf  the  Re« 
gistrar,  and  that  the  draft  minutes  could  not  be 
found ,'  and  in  another  affidavit,  filed  in  June  last,  he 
says,  that  after  he  discovered  the  admission  of  assets, 
and  before  the  death  of  Furzon  Manners  (i.e.  before 
Mm/  18S5),  the  introduction  of  such  admission  was  the 
subject  of  frequent  conversations  between  him  and  Mr. 
Moniriouj  and  Mr.  Spiie,  and  Mv.Millardf  who  were 
solicitors  in  the  cause,  and  that  several  meetings  took 
place  at  the  Registrar's  office,  for  the  purpose  of  cor-^ 
recting  the  mistake,  as  he  calls  it,  and  he  believesi  that 
the  decree  would  have  been  corrected  at  that  time,  if 
the  original  decree  could  have  been  found,  but  that  in 
consequence  of  the  decree  not  being  to  be  found,  the 
same  could  not  be  corrected.  It  may  perhaps  be  thought, 
that  Mr.  Garey  introduced  into  this  part  of  his  affidavit 
the  names  of  three  persons,  the  place  where  they  held 
several  meetings,  and  the  circumstance  of  the  decree 
being  not  to  be  found,  for  the  purpose  of  corroborating 
his  statement  that  he  took  steps  to  correct  the  decree 
at  no  long  time  after  he  discovered  it;  If  so,  it  proves 
unfortunate  for  that  object,  that  Mr.  Mantriouj  one  of 
the  three  persons  named,  had  absconded  at  the  time 
when  the  affidavit  was  made;  that  Mr.Spitef  another 
of  them,  was  dead ;  and  that  Mr.  Millard  has  made  no 
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affidarit ;  that  the  oi*iginaI  decree,  though  it  might 
have  been  missing  at  that  time,  of  which  I  have  no  evi- 
dence but  Mr.  Garet/s^  is  now  produced.  There  is 
nothing,  except  Mr.  Garey^s  statement  that  Mr^Montriou 
told  him  that  the  decree  and  certain  briefs  were  lost,  to 
shew  that  the  decree  might  not  have  been  produced 
at  any  ^iime,  and  ahhough  some  meetings  might  have 
taken  place  at  the  Registrar's  oflSce,  there  is  no  pretence 
that  they  took  place  in  the  presence  of  the  Registrar, 
or  with  his  knowledge,  nor  any  apparent  pretence  for 
saying,  either  that  the  original  decree  could  have  been 
then  altered,  if  then  produced,  or  that  a  plain  and  ad- 
mitted error  in  the  decree  could  not  have  been  corrected 
by  proper  authority,  without  production  of  the  original 
decree,  if  the  non-production  of  it  were  sufficiently  ac- 
connted  for.  I  own,  therefore,  that  I  cannot  pay  any 
attention  to  this  statement;  the  only  circumstance  in 
favour  of  it  is  the  absence  of  any  affidavit  from  Mr.  Mi7« 
hrdj  but  it  is  not  very  material.  If  we  could  suppose 
that  neither  Messrs.  Lowe  nor  Mr.  Garey  had  any 
prior  knowledge,  Mr.  Garey  personally  knew  of  the  ad- 
mission of  assets  in  May  1833.  The  abatement  occa- 
sioned by  the  death  of  Funoon  Manners  did  not  take 
place  till  two  years  afterwards,  in  May  1835,  and  such 
meetings  and  conversations  as  are  alleged  to  have 
taken  place  in  the  Registrar's  office,  would  not  have 
l)een  any  sufficient  excuse  for  the  delay  of  the  peti- 
tioners in  making  a  proper  application  to  the  Court, 
neither  is  the  abatement  a  proper  or  sufficient  excuse. 
The  other  parties  seem  to  have  made  a  succession  of 
blunders,  in  their  attempts  to  revive  the  suit.  It  wa^ 
by  no  means  improper  for  Mr.  Garey  to  point  out  and 
object  to  those  errors,  but  it  is  to  be  remembered, 
that  the  clients  of  Mr.  Garey  had  it  in  their  power,  if 
th^y  thought  fit»  to  take  steps  for  procuring  a  proper 
revifor  at  their  own  instance^  and  it  is  incredible  that 
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Mr.  Gare^y  a  gentleman  of  knowledge  and  experience, 
seeing  his  clients,  as  he  supposed,  in  danger  of  sufier- 
ing  by  an  erroneous  admission  of  assets  in  the  decree^ 
would  not  have  employed  every  practicable  means  of 
bringing  the  matter  under  the  consideration  of  the 
Court,  so  as  to  avoid  the  necessarily  injurious  conae^ 
quences  of  delay.  It  must  have  been  so,  if  the  only 
object  had  been  to  correct  a  mistake. 


It  is  said,  and  in  some  respects  truly,  that  the  ques- 
tion as  to  consent  to  the  admission  of  assets  is,  under 
the  circumstances,  to  be  determined  by  probabilities ;  it 
is  made  so,  partly  by  the  deaths  or  absence  of  witnesses, 
and  partly,  I  think,  by  the  absence  of  important  docu* 
ments ;  but  I  have  no  hesitation  in  saying,  that,  in  my 
opinion  and  upon  the  facts  before  me,  and  so  far  as  the 
question  depends  on  probabilities,  the  probability  of 
there  having  been  a  consent  in  the  Registrar's  office  pre- 
ponderates immeasurably  over  the  probability  that  there 
was  no  consent  In  the  history  of  this  cause,  there  are 
circumstances  rendering  it  not  unlikely  that  assets  might 
be  admitted ;  and  on  the  whole,  I  am  of  opinion,  that, 
upon  the  facts  proved  and  admitted,  and  upon  the  in- 
ferences necessarily  arising  upon  them,  I  must  consider 
that  a  consent  was  given  to  the  admission  of  assets, 
before  the  decree  was  passed  and  entered,  and  that  the 
admission  is  binding  upon  the  parties. 

Being  of  this  opinion,  it  is  not  necessary  for  me  to 
decide  upon  the  question  of  form,  but  some  observation 
upon  it  may  not  be  improper. 

It  is  clear,  that  if  a  party  has  been  induced,  by  fraud, 
to  consent,  or  has,  by  mistake,  consented  to  a  decree^ 
the  Court  has  the  power  to  relieve  him,  and  mil  do  so 
upon  being  satisfied  that  the  fraud  or  mistake  existed, 

that 
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that  the  conduct  of  the  party  himself  has  not  deprived 
him  of  his  title  to  relief,  and  that  the  relief  can  be  given, 
with  due  regard  to  the  just  interests  of  others.  I  doubt 
whether  the  form  of  proceeding,  in  such  cases,  is  strictly 
settled,  or  whether  the  same  form  is  exclusively  appli- 
cable to  all  cases.  If  the  application  for  relief  is  made 
immediately,  and  before  any  proceeding  of  any  kind  has 
been  had,  and  if  the  evidence  be  clear,  a  rehearing 
(which  places  everybody  in  the  same  position  as  when 
the  consent  was  given,  or  supposed  to  be  given),  would 
probably  be  sufficient;  if  the  application  be  after  the 
lapse  of  years,  after  devolution  of  title,  and  after  various 
proceedings  are  had,  the  parties  may  have  done,  or  may 
have  omitted  to  do  many  acts,  so  materially  affecting 
their  rights,  as  to  make  it  in  the  highest  degree  unjust, 
to  place  them  in  the  same  position  as  they  were  in  at 
the  time  when  the  consent  was  given.  In  such  a  case, 
a  rehearing  could  scarcely  be  thought  of  itself  sufficient. 
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Again,  there  may  be  differences,  in  this  respect,  be- 
tween cases  of  fraud  and  cases  of  mistake.  In  cases  of 
fraud,  the  party  aggrieved  may  file  an  original  bill  for 
relief,  and  it  may  well  be  thought  that  he  ought  always 
to  do  so. 


I  consider  this  to  be  a  case,  in  which,  if  relief  could 
be  had,  it  must  be  on  the  ground  of  fraud  and  not  on 
the  ground  of  mistake.  If  Mr.  Montriou^  having  ob- 
tained, as  he  did,  a  decree  for  the  usual  accounts  of 
the  personal  estate  of  Ann  Staffbrd^  did  afterwards,  in 
concert  with  the  other  parties,  or  solicitors,  except 
Messrs.  Ijytsoe^  surreptitiously  and  upon  false  represen- 
tations, procure  to  be  inserted  in  the  decree,  an  admission 
of  assets  of  Ann  Stafford  possessed  by  the  petitioners, 
and  did,  with  a  view  to  attain  that  object,  omit  to  serve 
Messrs.  Lame^  the  solicitors  of  the  petitioners,  with 
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'hf()Re.heenysBd  to.obtasn  it/by  the  voluntary  act&  of  the 

p^rii^i  I',  am^of 'opuipon,  thai  justice  ccAild  not  be  done 

uppii  i%;mei}e>  rehearing  lof  xiM  cause  ^9  it  stood  at  the 

/|  h^^ringja  Jime  ISSO. . «'  :  j 

.•r  i  •'     •  -^    ,;  .    .../.;..:•..    .•!■    i""     ■      [-'•  •'  ^    "     "  "*  ^        -^     -  .'     -      • 

.'Ir  Mii  .1^  ^h^  pi^ioaBersffaad'CoiM  libre  upon  flteftdihf^on 
of ^  ;«fiistake  of  tlidf  am^  u  proof  thot^  it  m^frt  be  r6r* 
r^otf^d.withoufciinjury  t«yother^y  ^  saifiiffietory  explatia- 
tian  0f.lbe)idelay^4ind  iti'spi'opi^^  fbi'M  of^tdceeding,"! 
^iU  »oi*^9iy  iHat  they  migk  liOt  lid^b^taMM^d  a^ght 
tC^-K^Uef*     •  .('      1  .if'    • \:.  •'  ^'      '•'        "■'"^*' 

But  as  the  case  is  brought  before  me,  and  u)K>n  the 
evidence  prodtio«Ki,^i  Ma'Ot>  opthioir,  that  the  p^titibn 
must .  be  diamis^  with  .costs,  and  tht^  idyhW  ^raiHed^ 
%vith  cosifi*   •'   •/■:..■.•   .".    •■ij'  '  . .' '    ♦■    --•♦■'  ^-  ^' 


f     •  •    » 


5«'i.    -I       1 


■  ItliHi        <itl       ilii  «ll»^ 


I 


1/ 


" 


CASES-  IN  CHANCERY.  S2S 


CARLON  V.  FARLAR.  AprUa. 

TN  June   1840^  the   Plaintiff  recovered  a  judgment  Form  of 
-*-  against  tlie  Defendant  Farl<u*t  wlio  was  at  the  time  gukTnstituted 

entitled  to  the  equity  of  redemption  of  certain  freehold  by  a  judg- 
.  Ill  men  t  creditor, 

and  copyhold  estates.  who  had  ob- 

tained  a 
charge  on  the 

By  the  1  &  8  VicL  r«  1 10.  (a),  a  judgment  entered  up  lands  of  his 
in  aaj  of  the  superior  courts  is  to  operate  as  a  charge  on  Jhc  i* &""    '^ 
all  lands  &c.  of  the  debtor,  and  it  is  enacted*  that  ^  Vict,  c.  wo. 
**  every  judgment  creditor  shall  have  such  and  the  same  debtor  is  en- 
remedies  in  a  Ck>urt  of  Equity  against  the  hereditaments  titled  to  an 
,  t  •         .  *.    t  .  I  «   immediate 

SO  charged  by  virtue  of  this  act»  or  any  part  thereof,  gale,  ^uierrf 

as  he  would  be  entitled  tq,  iu  case  the  person  against 
whom  such  judgment  sl^aU  have  been  so  entered  up  had 
ppwer  to  charge  the  sam^  hereditaments)  and  had,  by 
writing  under  bis  hand^  agreed  to  charge  the  same  with 
the  amount  of  such  judgment  debt,  and  interest 
thereon,** 

.  In  S^t^raber  1841,  the  judgoaeat  creditor  filed  his 
bf)l  f^\Xi9X,Fwl<ir  and  a  subsequent  jui^ment  creditor 
praying  a  foreclosure,  or,  in  the  alternative,  a  sale  of  the 
estate  and  payment  thereout  of  what  was  due  to  the 
PlainUK 


The  cause  now  came  on  for  hearing. 

Mr.  Chandless  and  Mr.  Souihgaie,  for  the  Plaintiff,  in- 
sisted on  an  immediate  sale. 

Mr. 

(a)  Sect.  13 
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1845«  Mr.  White,  for  a  subsequent  incumbrancer. 


Farlab. 


Carlon 

o,  Mr.  Lee,   for  the  Defendant  Farlar,  argued,  that  no 

sale  ought  to  be  ordered  until   six   months   afler  the 

Master's  report.    He  cited  Pain  v.  Smith  {a\  and  Parker 

y.  Housefield.  (b) 

The  Master  of  the  Rolls  said  he  would  consider  the 
point. 


On  a  subsequent  day,  the  Plaintiff  consented  to  give 
the  six  months  time,  and  it  was  declared,  that  the  Plain- 
tiff had  a  valid  charge  upon  the  equity  of  redemption  of 
the  freehold  and  copyhold  hereditaments  for  the  judg- 
ment debt  and  interest.  It  was  referred  to  the  Master 
to  take  the  account,  and  the  Defendant  was  ordered  to 
pay  the  amount  and  costs,  and  in  default  of  payment 
within  six  months  after  the  report,  (the  Plaintiff  not 
objecting  to  such  delay  of  six  months,)  the  property 
was  ordered  to  be  sold  subject  to  the  prior  incumbrances 
and  the  produce  applied  in  payment  of  the  Plaintiff. 

(a)  2  MyL  ^  K,  417.  (b)  2  MyL  4*  K.  419. 
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1845. 


Earl  NELSON  v.  Lord  BRIDPORT.  Jf«f  4,  s.  7. 

9,  10. 

Nov.  4. 

npHIS  €ase,   which  is  reported  ant^  (a)   on  other  As  to  the 
-^  points,  now  came  before  the  Court  upon  exceptions  " forelaiTlaw 

to  the  Master's  report.     Those  relating  to  the  reception  ought  to  be 
«      .  J  2i    *  X  1  proved  in  an 

of  evidence  were  first  taken.  English  court 

of  justice,  and 
The  statement  of  the  case  contained  in  the  judgment  on^the^^f"* 
of  the  Court  requires  no  further  additions.  ficulties  in 

adjudicating 
thereon. 

Mr.  Tinneyj  Mr.  Gardner,  and  Mr.  R.  Palmer,  for      It  is  a  rule 

the  Plaintiff.  f  -^"^^* 

law,  that  no 

knowledge  of 

Mr.  Turner,  Mr.  Hodgson,  and  Mr.  Bowyer,  for  the  ^^^W  ^^^ »« 

to  be  imputed 

Defendants  Lord  and  Lady  BridporL  to  an  English 

^  Judge  sitting 

Mr.  Lewin  for  another  Defendant  mere  EngUsh 


jurisdiction. 
—— ^— — — —  As  cases 

The  arise,  in  which 

(a)  6  Beavan.  295.,  and  7  Beavan.  195.  ^^^  ^8**^.®^ 

.  .  parties  litigat- 

ing in  English  Courts  cannot  be  determined,  without  ascertaining,  to  some  extent, 
what  Is  the  foreign  law  applicable  in  such  cases,  foreign  law  and  its  application,  like 
any  other  results  of  knowledge  and  experience  in  matters  of  which  no  knowledge  is 
imputed  to  a  Judge,  must  be  proved  as  facts  are  proved,  by  appropriate  evidence,  i.  e, 
by  properly  qualified  witnesses,  or  by  witnesses  who  can  state,  from  their  own  know- 
ledge and  experience,  gained  by  study  and  practice,  not  only  what  are  the  words  in 
which  the  law  is  expressed,  but  also  what  is  the  proper  interpretation  of  those  words, 
and  the  legal  meaning  and  effect  of  them  as  applied  to  the  case  in  question. 

There  may  be  cases  in  which  a  Judge  may  take  upon  himself  to  construe  the  words 
of  a  foreign  law,  and  determine  their  application  to  the  case  in  question,  especially 
if  there  should  be  a  variance  or  want  ot  clearness  in  the  testimony.    Semble, 

Witnesses,  in  giving  their  testimony  on  foreign  law,  may,  if  they  think  fit,  refer  to 
laws  or  to  treatises,  for  the  purpose  of  aiding  their  memory  upon  the  subject  of  their 
examination ;  but  in  general,  it  is  the  testimony  of  the  witness,  and  not  tne  autlioritv 
of  the  law  or  of  the  text  writer,  detached  from  the  testimony  of  the  witness,  which 
is  to  influence  the  Judge. 

A  party  is  not  bound  to  produce  a  written  law  or  decree  which  his  witness,  in 
proving  a  foreign  law,  refers  to. 

Witnesses,  in  proving  a  foreign  law,  referred  to  certain  passages  in  law  books.  Held, 
that  this  did  not  give  the  opposite  party  a  right,  without  further  proof,  of  reading 
any  other  passages  from  the  same  works. 

On  a  question  of  foreign  law,  a  joint  written  opinion  given  by  two  jurists,  was  ex- 
hibited to  them  on  their  examination,  which  they  verified  as  being  according  to  the 
law  of  the  foreign  country.    Held,  that  this  evidence  wis  receivable. 


gi^ 


a/isim  m  chancjerv. 


u^s. 


tefH4 
Bttt)m)tt4. 


*'  The  Mj|»mi  ^t/k  Rotu. 

This  case  was  heard  on  exceptions  taken  to  the 
Master's  report,  dated  the  17th  of  December  1844, 
and  made  in  pursuance  of  the  decree  of  the  28th  of 
yipril  1841,  wnereby  it  was  referred  to  him  to  make 
various  inquiries  as  to  the  efiect  of  the  law  of  Sicily^ 
upon  several  points,  which  were  thought  to  be  Import* 
ant  in  the  consideration  of  the  claims  of  the  parties  to 
the  cause. 


4. 


In  the  year  1842,  the  states  of  facts  were  carried  into 
the  Master's  office,  and  the  parties  were  at  liberty  to 
examine  their  witnesses. 

The  Plaintiff  having  stated  his  case,  in  a  manner  of 
which  no  substantial  complaint  has  been  made,  procured 
the  joint  opinion  of  Ruggiero  and  Cacaccy  two  Sicilian 
lawyers,  upon  several  questions  proposed  to  them  ou 
that  case  ;  apd  Ruggiero  and  Cacace  being  examined  in 
the  Examiner*s  office,  the  case  and  joint  opinion  were 
produced  to  them  severally,  and  each  of  them  said,  that 
he  had  deliberately  and  with  much  reflection  considered 
the  contents ;  that  the  opinion  was  the  joint  opinion  of 
himself  and  the  other  witness,  that  it  was  given  botia 
fide  and  conscientiously,  according  to  the  best  of  his 
experience,  judgment,  and  ability,  and  was,  as  far  as  he 
)cnew  or  believed,  in  accordance  with  the  law  of  Sicilj/ 
in  the  manner  therein  expressed. 


A  commission  was  issued  to  examine  witnesses  in 
Siciliyp  and  under  that  commission,  the  Plaintiff  and  the 
Defendants,  Lord  and  Lady  Bridporty  respectively,  ex- 
amined several  Sicilian  lawyers  as  witnesses,  and  in  the 
year  1844  (the  depositions  being  published),  the  parties 
carried  in  their  further  states  of  facts  and  charges. 

The 
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The  Plaintiff's  further  statement  ai»d  cbarge^wasjeft        Jai5. 
on  the  19th  of  Marchj  and  amended  on  the  26tb  of    ^^^J^^ 
Jmw<?  1844.  WWiSpi' 

In  this  state  of  facts,  the  Plaintiff  submitted  to  the     Bii>«i»!P»H- 
consideration  of  the  Master  various  writings  and  books, 
of  which  he  set  forth  a  list  entided  "  documentary  evi- 
dence/*    That  list  comprised  the  case  and  joint  opinion 
to  which  I  have  already  referred,  and  several  printed 
books,  which,  according  to  the  description  of  the  Plaln- 
tiff^s  witness  Viola,  consist,  partly  of  compilations  of  the 
Jlomati  civil  law,  the  common  feudal  law  oi  Europe  and 
the  ancient  and  modern  laws  of  Sicily^  and  pardy  of 
treatises  on  the  ancient  feudal  laws.    The  same  witness 
describes  them  as  being,  to  the  best  of  his  kj}owledge 
and  belief,  all  of  them  genuine  publications,  such  as 
they  purport  to  be,  ancl  held  in  estimation  by  tiie  judges 
and  other  members  of  the  legal  prpfesslon  in  Skill/ ; 
and  he  says,  that  such  of  them  as  contain  compilations 
of  taws,  are   commonly  received  a$  evidence,  in  the 
courts  of  law  in  Sicilt/^  of  the  text  of  the  laws  which 
they  respectively  purport  to  set  out,  and  that  such  of 
them  as  are  treatises,  are  oflen  referred  to  as   useful  » 
commentaries  upon  the  laws,  and  are  considered  to  con- 
tain authoritative  explanations  of  the  law. 

For  the  laudable  purpose  (as  it  would  seem)  of  re- 
lieving the  subject  from  the  vagueness  of  this  general 
testimony,  and  shewing  what  particular  parts  or  pas- 
sages'of  these  voluminous  works  were  intended  to  be 
referred  to,  an  exhibit  marked  Z.  was  produced  to  the 
witness.  It  contains  a  list  of  the  books  w(iich  had  been 
referred  to  by  the  witness,  with  references  to  particular 
passages^  sufficiently  marked  by  pages  or  other  ap- 
propriate indications,  ancf  the  witness  stated,  that  the 
laws  which  he  had  quoted  would  be  found  at  the  pages 

specified 
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GASflS^  l»IfeHXlfJdE*ft*. 


ia^5ii 


Barll 

Lord  I 
Bsiufdrb; 


sptfci^^  iit  the'  esehibit,  dtd  diat,  at  ekch  t>f  tht  pks- 
sfigtsur placed  detlbrth  in  d)e  e^ttibit,  would '^  Ibiind' 
aH  a\it4iOrity  dr  confitniBtory  opittioti  ?ii  strppofrt -rf  flrtf- 
answers  he  had  given."^ 


.'•( 


'  •   J' 


TW  DefenGbBtei  Lord  and  Ijadf  Bric^Kni^  'CMrried 
ill  tkiejr  jfiirtber  state  of  iaotfivMid  ohaf^on  tlief^Ttl)  al< 
ilfarffil  1844 ;  ud. they  also  submitt^  t^  the  wnsid^rH 
atM)inof  theMasteF'thb  depoiittonft  of  their  whiieiGiesv  i 
apd.  ^Jrtaki,  docuiiieDtary  evidence,  inclofllng  ceifain 
Lilian  laws  and  I  decrees  dated  in  the  year  ISlSyadd 
also  the  ciiul  code  of  lawd  of  the  two  Sitilies*  <•..'( 


1   >     •  • 


»  ,  ,  •    '  .  I. 


^  Tlj^e  >HM)e35eft  of  the  Defaidantfl^  Loud  atid  Lady  y 
Bf-idjiorff  in  iheiu  deposilk^ns»>  jeferred  to  seiterid  law ^ 
boQks^,  which  ihey,  did  not  piodace  or  im^idHlicate; 
butf.^.JA.would  $eebi9  AAsunaitigt fhem  to  bet^i^uihe'iHakl 
authentic  bo<ib:s».|he{r mftr  to  tJieiKwithiimm  ot;  leap^ 
particularity,  spmetimes  stating  the  law  and  then  adding 
to  .the  ^^ty^nt^t  a  mer^  reference  to  the  bodks,*^iiie- 
tiove^  sf;^ng<th»  lainr;  to>«be!  aaiam»aiiMBg.m  tineffaoii^kst* 
an(},sfMiiweti9^;^ett}9g«  forth  jettralcta  at  pbsinges  /mn^' 
the^ibpftJ^**  b>i»  !.'.  !(» .'ii'  .'H'.'  i"l»  ■       '<"  i-'  "■•  '••'•• 

Amongst  the,  l^foh^  reJeJf^-ffJ  to  by  the  w^itn^fiisef  p^, 
the  Defendants,  Lord   and  Lady  Bridporij  are  some 
which,  are  qgt  mentioned,  by.^e  Pl^|pil^s,  wi^gqps 

^i?^^?\%^f^  .^^^^^^^Ih?'*  P^'p4W^  ,t9  ,|fitp,,\w4/i?^\ 
partici^lar^,c<^i^,taip^)yorks..|Or  jpub^iip^^        d^.RpseniffMl^ 

CntelUy  Mila^^$i^$^  ^d  Bf^cff€f(i^, ,  .,.  ,  ^ , 


•  1  • »   <" », 


.fd/ 


u';    ♦«•    '  •  ill  .   j-i*  >:  h*  » 


The  Plaintiff  afterwards,  carrlfed  in  two  further  statCT 


ments : 


.  ''h  tl  '  o  ^ 


L  Oh  tfife'  7th  01  June,  'he  carried  m  a  sfateme^it  of 
at  wnidh  &e  catlecf  h'ls'^^dociimeiitarv  eviaerice**  as 


that  whidh  lie  called  His  "documentary 
adduced  on  Bis'  behalf, '  *^    •  ^  ^'  ■*  -  *  ^ 


This 
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This  further  statement  contains,  at  length,  the  case       1845. 
and  opinion  upon  which  Ruggiero  and  Cacaee  were  ex* 
amined,  and  several  extracts  or  passages  from  many  of 
the  books  specified  in  the  exhibit  Z. 

I  think  that  the  further  statement  does  not  contain  all 
the  passages,  nor  even  mention  all  the  books  specified 
in  the  exhibit  Z. ;  but  it  does  contain  several  passages 
purported  or  alleged  to  be  contained  in  books  which 
are  specified'in  the  exhibit  Z.,  although  such  passages  are 
not  therein  specifically  referred  to.  Thus,  it  contains 
an  annotation  of  Yseniia  upon  the  ^^  Comtitutio  diva:  tne^ 
moricsy^  two  titles  from  the  Book  of  Feuds,  and  several 
passages  from  Stt-uvius,  Cannetius^  Cumia,  Intrigliolus^ 
Giiarba^  Gastone^  and  De  Neapolif  which  annotation 
titles  and  passages,  are  none  of  them  specified  in  the 
exhibit  Z.,  though  the  books  from  which  the  same  pas- 
sages purport  to  be  taken,  are  therein  specified. 

IL  On  the  10th  of  June  1844*,  the  Plaintiff  carried 
in  a  further  statement  as  to  the  feudal  common  law  text 
writers,  and  Sicilian  feudal  law  text  writers,  and  re- 
porters of  Sicilian  decisions,  cited  or  referred  to  in  the 
depositions  of  the  witnesses  of  the  Defendants,  Lord 
and  Lady  Bridport^  as  authorities  for  them. 

This  statement  contains  extracts  from  the  books  of 
Mosenlhalj  Cutelliy  Milanensis  and  Itocketti,  and  these 
extracts  were  submitted  to  the  consideration  of  the 
Master,  as  qualifying,  explaining,  correcting  or  contra- 
dicting the  effect  of  the  passages  from  the  same  books, 
which  are  referred  to  or  cited  by  the  witnesses  of  the 
Defendants,  Lord  and  Lady  BridporL  And  at  the  close 
of  the  statement,  the  Plaintiff  insists  on  his  right  to  refer 
to  and  make  use  of  all  works  or  authorities,  or,  as  I  un- 
derstand it,  any  passage  of  any  work  or  authority  cited 

for 
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1845.       for  the  DefeDdantSi  Lord  and  Lady  BridpaH^  which  lie 
^^f^     (the  Plaintiff),  has  not  used  in  that  statement 
Nbe^on 

l2i^  Questions  being  raised  as  to  the  admissibility  of  the 

Bridpobt.  evidence,  it  appears,  that  the  Master  admitted  every 
book  which  was  produced  to  him  as  evidence  of  the 
written  law  of  Sicily^  to  be  read  before  him  as  such,  and 
also  every  extract  or.  passage  from  every  text  vrriter 
which  was  stated  by  the  Plaintiff  in  his  state  of  facts 
and  referred  to  in  the  exhibit  Z. 

Upon  these  points,  the  Defendants,  Lord  and  Lady 
^  Bridport^  have  filed  no  exception,  and  upon  them  there 
is  no  controversy  on  this  occasion. 

But  the  Master  refused  to  admit,  as  evidence,  the 
case  and  the  joint  opinion  of  Buggiero  and  Cacace^  and 
so  much  of  the  depositions  of  Buggiero  and  Cacace  as 
related  thereto. 

He  also  refused  to  admit,  as  evidence,  any  passage 
irom  the  books  exhibited  by  the  Plaintiff,  which  was 
not  cited  by  the  witnesses  examined  by  the  Plabtiff, 
or  specifically  referred  to  in  the  exhibit  Z. 

And  he  did  receive  as  evidence  for  the  Defendants, 
Lord  and  Lady  Bridport,  the  depositions  of  witnesses 
who  referred  to  certain  books,  without  requiring  the 
production  of  those  books. 

And  he  refused  to  receive  as  evidence  other  extracts 
from  the  same  books  which  were  tendered  on  behalf  of 
the  Plaintiff. 

And  upon  the  evidence,  as  it  was  constituted  after 
such  admissions  and  refusals,  the  Master  made  his  report 
dated  the  17th  oi  December  184*4. 

To 
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To  this  report,  the  Plaintiff  and  some  of  the  Derend- 
ants  have  taken  several  exceptions.  The  first  seven  of 
the  Plaintiff's  exceptions,  and  the  first  five  of  the  ex- 
ceptions of  the  excepting  Defendants  relate  to  the  re- 
ception and  rejection  of  evidence,  and  are  the  subject  of 
our  present  consideration. 

For  some  reason,  the  subjects  of  the  exceptions  are 
arranged  in  an  order  different  from  that  in  which  the 
Master's  findings  are  placed  in  his  report ;  but,  taking 
them  in  the  order  adopted  in  the  exceptions,  and  avoid- 
ing the  complication,  which  perhaps  was  necessary  in 
framing  the  exceptions,  it  is  alleged  by  the  Plaintiff  as 
follows :  — 

First.  The  Master  ought  not  to  have  received  the 
depositions  of  the  witnesses  of  the  Defendants,  Lord 
and  Lady  BridpoHy  without  a  production  of  the  laws 
and  treatises  therein  referred  to. 

Secondly.  The  Master  ought  to  have  permitted  the 
Plaintiff  to  read  passages  from  the  books  cited  by  the 
witnesses  of  the  Defendants,  Lord  and  Lady  Bridport^ 
although  such  passages  were  not  cited  by  the  Plaintiff's 
witness  Viola^  or  specified  in  the  exhibit  Z. 

Thirdly.  The  Master  ought  to  have  permitted  the 
Plaintiff  to  read  from  the  books  cited  by  the  witnesses 
for  the  Defendants,  Lord  and  Lady  Bridpori,  such 
passages  as  were  specifically  designated  in  the  affidavits 
of  Hugh  Jackson,  containing  references  to  the  original 
texts. 


53.S 


1845. 


Earl 
Nelson 

■     V. 

Lord 

BaiDPOKT, 


Fourthly.  The  Master  ought  to  have  permitted  the 
Plaintiff  to  read  from  the  books  cited  by  the  witnesses 
of  the  Defendants,  Lord  and  Lady  Bridport^  such  par- 
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ticular  passages  as  were  purported  to  be  extracted  or 
set  forth  in  the  depositions  of  the  witnesses  of  the  De* 
fendantS)  Lord  and  Lady  Bridport* 

Fifthly.  The  Plaintiff  alleges,  that  the  Master  ought 
to  have  permitted  the  Plaintiff  to  read  from  his  own 
exhibits,  passages  which  support  or  authorize  the  depo- 
sitions of  his  own  witnesses,  and  not  cited  by  them,  nor 
specially  referred  to  in  exhibit  Z. 

Sixthly.  The  Plaintiff  alleges,  that  the  Master  oaght 
to  have  permitted  the  Plaintiff  to  read  such  exhibits, 
and  English  translations  of  parts  thereof,  containing  re« 
ferences  to,  and  specifically  designating  parts  of,  the 
original  text  of  such  laws  and  treatises. 

Seventlily.  The  Plaintiff  and  the  excepting  Defendants 
allege,  that  the  Master  ought  to  have  received  as  evi<s 
dence  the  joint  opinion  o^  B/uggiero  and  Cacace. 

The  four  first  exceptions  relate  to  the  manner  in 
which  the  Master  has  dealt  with  the  evidence  of  the 
Defendants,  Lord  and  Lady  Bridport^ 

The  three  other  to  the  manner  in  which  he  has  dealt 
with  the  evidence  of  the  Plaintiff. 

■ 

The  questions  which  arise  are  to  be  considered  with 
reference  to  the  mode  in  which  a  foreign  law  ought  to 
be  proved  in  an  English  court  of  justice. 

With  foreign  laws  an  English  judge  cannot  be  fa- 
miliar :  there  are  many  of  which  he  must  be  totally 
Ignorant:  there  is,  in  every  case  of  foreign  law,  an 
absence  of  all  the  accumulated  knowledge  and  reqdy 
associations  which  assist  him  in  the  consideration  of 
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that  which  is  ttie  English  law,  and  of  the  manner  in 
which  it  ought  to  be  applied,  in  a  given  state  of  circum- 
stances to  which  it  is  applicable.  He  is  not  only  with- 
out the  usual  and  necessary  assistance  afforded  by  the 
accumulated  knowledge  and  able  suggestions  contamed 
in  the  arguments  which  are  addressed  to  him,  but  he  is 
constantly  liable  to  be  misled  by  the  erroneous  sug- 
gestion of  analogies  which  arise  in  his  own  mind,  and 
are  pressed  upon  him  on  all  sides.  These  difficulties 
are  obvious  enough,  even  in  cases  in  which  he  may 
have  before  him  the  very  words  of  that  which  is  proved 
to  have  been  the  law  applicable  to  the  events  in  ques- 
tion. Even  if  we  suppose  it  to  be  proved,  that  the  law 
has  not  been  legislatively  repealed  or  varied,  and  has 
not  fallen  into  disuse,  and  that  the  words  have  been 
accurately  translated,  still  the  words  require  due  con- 
struction, and  the  construction  depends  on  the  meaning 
of  words  to  be  considered  with  reference  to  other  words 
not  contiuned  in  the  mere  text  of  the  law,  and  also  with 
reference  to  the  subject  matter,  which  is  not  insulated 
from  all  others.  The  construction  may  have  been,  pro- 
bably has  been,  the  subject  of  judicial  decision:  instead 
of  one  decision,  there  may  have  been  a  long  succession 
of  decisions,  varying,  more  or  less,  from  each  other, 
and  ultimately  ending  in  that  which  alone  ought  to  be 
applied  in  the  particular  case. 


1845. 


Earl 

NpLSON' 
V, 

Lord 
Bridport. 


The  difficulty  which  arises  under  such  circumstances 
is  obviously  very  great;  but  it  is  vastly  increased,  when 
the  law  itself,  or  the  form  or  collocation  of  words  in 
which  the  law  is  expressed,  has  never  been  authorita- 
tively expounded,  but  is  to  be  discovered  from  decisions 
or  usages,  or  from  the  opinions  of  unauthorised  writers, 
who  may  have  written  much  that  is  acknowledged  to  be 
existing  law,  and  also^  in  the  same  books,  much  which  is 
contrary  to  existing  law*    The  decisions  were  subject  to 
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be,  and  may  have  been,  altered  by  subsequent  decision^ 
and  thQ  precise  application  of  them  to  the  case  in  question, 
may  only  be  ascertainable,  by  means  of  an  accurate  his* 
torical  and  legal  deduction  from  all  that  has  passed  in  the 
courts  on  the  subject ;  and  a  judge  who  seeks  inform- 
ation as  to  a  foreign  law,  has  not,  in  himself,  the  means 
of  distinguishing  the  con*ect  from  the  incorrect  propo- 
sition of  a  text  writer.  Whoever  has  considered  the 
nature  of  the  difficulties  which  frequently  arise  in  our 
own  courts,  in  the  investigation  of  English  law  a{v- 
plicable  to  particular  cases,  and  the  mode  of  reasoning 
and  investigation  by  which  it  is  endeavoured  to  sui> 
mount  those  difficulties,  will  perceive  what  presumption 
it  would  often,  nay  generally,  be,  in  an  English  judge 
to  attempt  to  apply  the  same  process  to  the  investigation 
of  a  foreign  law,  and  the  consideration  of  its  proper 
application  to  particular  cases.  The  rule  of  English 
law,  that  no  knowledge  of  fi>reign  law  is  to  be  imputed 
to  an  English  judge  sitting  in  a  court  of  only  English 
jurisdiction,  is  undoubtedly  well  founded. 


And  as  cases  arise,  in  which  the  rights  of  parties 
litigating  in  English  courts  cannot  be  determined,  with- 
out ascertaining,  to  some  extent,  what  is  the  foreign 
law  applicable  in  such  cases,  the  foreign  law  and  its 
application,  like  any  other  results  of  knowledge  and 
experience  in  matters  of  which  no  knowledge  is  im- 
puted to  tlie  Judge,  must  be  proved,  as  facts  are  proved, 
by  appropriate  evidence,  i*  <?•  by  properly  qualified  wit- 
nesses, or  by  witnesses  who  can  state,  from  their  own 
knowledge  and  experience,  gained  by  study  and  prac* 
tice,  not  only  what  are  the  words  in  which  the  law  is 
expressed,  but,  also,  what  is  the  proper  interpretation  of 
those  words,  and  the  legal  meaning  and  effect  of  them 
as  applied  to  the  case  in  question. 


Such 
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,•  Suclt  I  conceive  to  be  the  general  rule;  but  the  cases 
to  which  it  is  applicable  admit  of  great  varietj.  Though 
a  knowledge  of  foreign  law  is  not  to  be  imputed  to  the 
Judge^  yon  may  impute  to  him  such  a  knowledge  of 
the  ^neral  art  of  reasonings  as  will  enable  him,  with 
the  assiatapce  of  the  bar,  to  discover  where  fallacies  are 
probably  concealed,  and  in  what  cases  he  ought  to 
require  teatiiDony  more  or  less  strict.  If  the  utmost 
strictness  were  required  in  every  case,  justice  mighl 
4)ften  haveto  stand  still;  and  I  am  not  disposed  to  say, 
that  there  may  not  be  cases,  in  which  the  Judge  may, 
without  impropriety,  take  upon  himself  to  construe  the 
woiids^of  a  foreign  law,  and  determine  their  application 
to>  the  case  in  question,  especially  if  there  should  be  a 
variance  or  want  of  clearness  in  the  testimony. 


1845. 


>  In  the  cose  of  Undo  v.  Belisario  (a),  in  which  the 
evidence  taken  upon  the  interrogatory  was  not  clear  and 
fKisitive,  Lord  Stamdl  thought,  that  he  should  not  trans- 
gress his  duty  if  he  looked  beyond  the  evidence,  but 
not  farther  than  the  evidence  fairly  led;  and  in  both 
the  oases  of  Lindo  t.  Bdhario  and  Dahrymple  v.  Dal- 
fyntple{b)f  I  understand  him,  not  to  have  considered 
any  outhority,  opinion,  or  passage  not  distinctly  referred 
to  by  the  witnesses,  and  so  not  to  have  looked  farther 
than  he  considered  the  evidence  to  have  fairlv  led.  and 
yet,  to  have  gone  beyond  the  evidence,  in  considering, 
for  himself,  the  effect  of  the  authority  referred  to,  with 
the  view  of  acquiring  for  himself  notions,  by  which  he 
jnight  be  better  able  to  decide  upon  the  effect  of  the 
varying  or  obscure  testiliiony  of  the  witnesses. 


•  There  are  other  cases,  in  which  it  appears  to  me,  that 
thi9  is  a  mode  of  proceeding  which  might  not  be  im- 
properly 

(a)  1  Ua^.  C.C.  216.  ifi)  3  Ua^.  54.  58.  81. 


5S8 


CASES  IN  CHANCERY. 


184& 


properly  adopted ;  but  such  cases  seem  to  be  exceptioiis 
to  the  general  rule,  and  in  all  of  them,  it  would  be 
necessary  to  use  great  caution.  A  judge,  endowed  as 
Lord  Stawell  was,  might  perhaps  safely  do  some  things 
which  other  judges  might  find  it  very  hazardous  to 
imitate*  In  this,  as  in  so  many  other  instances,  there  is 
room  for  the  exercise  of  a  sound  and  cautious  discre* 
tion,  by  the  employment  of  which,  courts  are  enabled 
to  bring  some  cases,  otherwise  interminable,  to  a  good 
and  even  satisfactory  conclusion* 


The  opinion,  the  considerate  and  carefully  formed 
opinion,  which  is  the  result  of  any  man's  knowledge  and 
experience  applied  to  a  complicated  case,  i^  founded 
upon  views  of  the  subject  so  extensive,  upon  authorities 
so  far  differing  in  value,  and  upon  such  various  degrees 
of  practice,  that  it  would  be  impossible  to  trace  all  the 
sources  from  whence  it  is  derived,  or  to  examine  and 
determine  upon  the  elements  of  which  it  is  composed ; 
and  it  is  held  to  be  sufficient,  if  a  person  proved  to  be 
experienced  and  to  have  had  the  means  of  acquiring  an 
accurate  knowledge,  thinks  fit  to  state  distinctly,  that,  in 
his  opinion,  the  law  and  its  application  to  the  case  in 
question  are  such  as  he  states  them  to  be.  An  opinion 
so  proved  must  be  received  and  attended  to,  subject  to 
the  observations  which  may  be  justly  made  upon  the 
witnesses  themselves,  upon  the  circumstances  under 
which  their  testimony  is  given,  and  upon  the  opinion 
uc  ler  consideration,  whether  contrasted  with  the  opi- 
nions of  other  witnesses  or  not. 


Considering  the  nature  of  the  case,  it  seems  to  me, 
that  the  witnesses,  in  giving  their  testimony,  may,  if 
they  think  fit,  refer  to  laws  or  to  treatises,  for  the  pur-, 
pose  of  aiding  their  memory  upon  the  subject  of  their 
examinationt 

But, 
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But»  in  general,  it  is  the  testimony  of  the  witness, 
and  not  the  authority  of  the  law,  or  of  the  text  writer, 
detached  from  the  testimony  of  the  witness,  which  is  to 
influence  the  Judge.  The  testimony  of  the  witness,  or 
the  information  which  the  Judge  is  to  obtain  from  him, 
ought  to  be  founded  on  the  knowledge  which  he  pos- 
sesses, and  which  ought  to  have  been  derived,  not 
merely  from  his  own  observation,  as  a  percipient  witness 
in  the  course  of  his  own  practice  and  experience,  but 
also  from  a  study  of  the  law  itself,  and  the  recognized 
commentaries  thereon,  in  connection  with  his  own  o\> 
servations  and  inferences,  made  in  the  course  of  his 
practice ;  and  when  he  refers  to  laws  and  books  in  con- 
nection with  the  testimony  he  gives,  he  must  be  con- 
sidered, only  as  indicating  them  to  be  amongst  the 
subjects  of  his  consideration  in  the  formation  of  his 
opinion.  If  he  does  not  distinctly  say  so,  he  is  not  to 
be  understood  as  saying  that  the  laws  or  commentaries 
to  which  he  refers  are  the  sole  foundation  of  his  opinion. 


1845. 


Earl 

Kelson 

o. 

Lord 

Bridport. 


It  has  been  made  a  question  whether  a  written  law, 
to  which  a  witness  refers,  ought  not  to  be  produced  and 
proved ;  and  there  are  cases  in  which  the  party  has  been 
required  to  prove  the  contents  of  the  written  law  by 
formal  evidence. 


I  conceive  that  it  would  be  an  advantage,  if  every 
law  or  commentary  to  which  the  witness  may  refer  were 
produced;  for  although,  I  think,  that  when  it  is  pro- 
duced the  Judge  has,  in  general,  no  right  to  take  upon 
himself  the  business  of  construing  it  and  determining 
its  application;  yet  when  the  passages  are  produced, 
they  may  enable  the  party  affected  by  the  testimony, 
not  only  to  cross-examine  the  witness  as  to  his  own 
interpretation  or  inferences,  and  the  grounds  thereof, 
but  also  to  call  other  witnesses  to  the  same  points. 

Nn  4  But 
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But  in  matters  of  foreign  law,  particularly  when  com- 
plicated, where  every  party  engaged  in  the  inquiry  is  a 
mere  disciple,  where  no  adept  h  present,  and  where 
re-investigation,  or  further  inquiry,  must  be  allowed  in 
every  case  of  surprise,  which,  in  this  as  in  other  cases, 
is  not  unlikely  to  happenj  the  advantage  of  immediale 
cross-examination  is  perhaps  of  less  importance  than 
might  at  first  be  supposed;  and  in  the  case  of  the 
Baron  de  Bode^  it  appears  to  have  been  determined 
that  the  party  was  not  bound  to  produce  a  written  law 
or  decree  which  his  witness  referred  to,  and  the  evi* 
dence  of  the  witness  was  received,  without  the  ptoduc- 
tion  of  the  decree  or  law.  This  case  appears  to  me  to 
be  stronger  than  that  which  is  the  subject  of  the  first 
exception  to  the  Master's  report ;  and  I  think  that  the 
Master  was  right  in  receiving  the  depositions  of  tlie 
witnesses  of  the  Defendants  Lord  and  Lady  Bridpoiiy 

a 

without  the  books  therein  referred  to  being  produced. 


The  same  rule  applies  in  other  cases,  in  which  the 
witness  possessed  a  scientific  knowledge  which  is  not 
imputed  to  the  Judge*  Thus  in  Collier  v.  SimpsQn  (a), 
Lo^'d  Chief  Justice  Tindal  did  not  alk>w  medical  books 
to  be  read,  but  said  he  saw  no  olgection  to  the  witness 
being  asked  his  judgment  and  the  grounds  of  it,  which 
might  be,  in  some  degree,  founded  on  books,  as  a  pait 
of  his  general  knowledge. 


If  the  laws  and  passages  referred  to  were  authorities 
understood  by  the  Judge,  if  the  interpretations  were  to 
be  his,  if  he  could,  dpriorif  (and  until  it  appeared  that 
there  was  some  sufficient  reason  for  his  doing  so)  look 
at  them  unconnected  witii  the  testimony,  the  case  might 
be  different,  bu^  in  the  first  instance^  at  least,  he  can 

only 
[(a)  5  CarrJji  P.'glS. 
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only  regard  them  as  connected  with  the  testimony,  and, 
except  with  regard  to  the  degree  of  weight  given  by  the 
testimony,  cannot  consider  them  at  all  important.  If 
he  reads  them,  they  may  appear  to  him  to  accord  with 
the  testimony,  or  to  differ  from  it.  If,  in  his  view, 
they  accord  with  it,  nothing  is  gained.  If,  in  his  view, 
they  differ  from  it,  he,  being  ignorant  of  the  foreign 
law,  cannot  weigh  his  opinion  against  the  clear  and  un- 
contradicted opinion  of  the  witness,  whose  opinion  ought 
to  be  derived,  not  only  from  the  citation  in  question, 
but  from  all  the  sources  of  his  knowledge  of  the  law  of 
which  he  is  speaking. 


1845. 


Earl 
Nelson 

V. 

Lord 
Bridport. 


The  citations,  however,  appear  to  me  to  be  material, 
and  to  require  the  most  careful  attention  of  the  other 
party,  who  may  avail  himself  of  them,  for  the  purpose 
of  correcting  any  error,  or  supplying  any  defect  in  the 
opinion  of  the  witness  already  examined,  by  means  of 
other  witnesses  to  be  afterwards  examined  for  the  pur- 
pose. 

This,  however,  must  be  done  in  a  proper  manner ; 
and  thb  brings  me  to  tlie  questions  raised  by  the  second, 
third,  and  fourth  exceptions. 


I  will,  for  the  purpose  of  the  argument,  take  it  to  be, 
as  the  Plaintiff  alleges,  that  the  passages  of  the  several 
books  to  which  the  Defendants  have  specifically  referred, 
when  taken  by  themselves,  bear  a  sense,  different  from 
that  which  would  fairly  be  deduced  from  them,  if  taken 
in  connection  with  other  passages  which  are  to  be  found 
in  the  same  books,  and  that  such  other  passages  are 
specifically  referred  to  in  the  affidavits  of  Mr.  Jackson. 
I  say  nothing  of  the  translations,  because,  on  that  sub- 
ject, no  complaint  has  been  made,  and  presuming  them 

to 


542 


CASES  IN  CHANCERY. 


1845. 


£ail 
Nelson 

Lord 
Bridpokt« 


to  be  correct,  I  have  throughout  considered  the  trans'- 
lations  and  the  originals  as  one. 

The  Plaintiff,  being  supposed  to  have  discovered 
that  the  opinions  of  the  Defendants'  witnesses^  so  far  as 
they  were  derived  from  the  places  referred  to,  had  no 
solid  or  sufficient  foundation,  would  have  a  right  to 
bring  that  matter  under  the  consideration  of  the  Court 
To  that  extent,  I  agree  with  him ;  and  if  he  had  desired 
to  examine  witnesses,  for  the  purpose  of  shewing  the 
fallacy  or  correcting  the  error,  I  should,  upon  my  pre- 
sent view  of  the  case,  have  been  greatly  disposed  to 
assist  him,  if  it  had  been  necessary. 

But  instead  of  desiring  to  examine  witnesses  on  the 
subject,  he  seems  to  have  assumed,  that  the  new  pas- 
sages which  he  proposed  to  read,  were  evidence  of  ex- 
isting law,  or  that  every  party  who  cited  a  passage  from 
the  work  of  a  text  writer  was  bound  to  consider  every 
other  passage  taken  from  the  same  work  as  good  law. 
He  has  desired  the  Master  to  permit  him  to  select,  pro- 
duce, and  read,  such  passages  as  he  thought  fit  from 
the  books  cited  by  the  witnesses  of  the  Defendants, 
Lord  and  Lady  Bridport^  in  order,  I  presume,  that  the 
Master  might  himself,  and  without  tlie  assistance  of  any 
witnesses,  consider,  whether  those  passages  were  good 
law  or  not;  and  if  he  thought  them  good  law,  then 
might  interpret  them,  and  consider  the  weight  of  autho- 
rity which  ought  to  be  attached  to  them ;  and,  after  con- 
trasting them  with  the  passages  cited  by  the  Defendants' 
witnesses,  at  last  decide,  by  his  own  judgment,  upon  the 
effect  which  they  ought  to  have  in  the  cause.  I  am  of 
opinion  that  the  Master  could  not  do  this,  and  that  the 
second,  third,  and  fourth  exceptions  must  therefore  be 
over-ruled. 

It 
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It  is  alleged,  that  a  particular  passage  is  erroneously 
set  out  ia  the  deposition  of  the  witness  Tedaldi^  and 
certain  words  are  alleged  to  have  been  improperly  sub- 
stituted for  the  word  **  conftrmaitm!\a)  It  may  be  so ; 
but  I  cannot  consider  this  case  as  different  from  the 
others. 


1845. 


Ear! 
Nelson 

V. 

Lord 
Brxdport. 


There  is  so  much  reason  to  think  that  the  sub- 
stituted words,  or  supposed  words,  are  a  mere  clerical 
error,  capable  of  being  corrected  by  a  very  moderate 
skill  in  verbal  criticism,  that  I  regret  that  any  difference 
should  have  arisen  between  the  parties  on  the  subject. 

But  if  any  importance  is  attached  to  them,  and  if  any 
verbal  or  clerical  error  be  denied,  then  the  case  is,  like 
the  rest,  a  subject  of  evidence,  and  the  Master  was 
right  in  rejecting  the  passage  which  was  tendered  to 
him  without  any  proper  evidence  to  support  it. 

The  two  next  exceptions  of  the  Plaintiff — the  fifth  and 
sixth — relate  to  the  Plaintiff's  evidence,  and  they  are 
subject  to  very  similar  considerations.  All  the  extracts 
and  passages  which  are  specifically  referred  to  in  the  ex- 
hibit Z  are  connected  with  the  evidence  of  the  wit« 
nesses.  The  closeness  of  the  connection,  and  the 
assistance  which  the  passages  cited  may  afford  for 
inquiry  into  the  grounds  of  the  opinions  of  the  wit- 
nesses, and  affecting  their  testimony,  may  have  to  be 
hereafter  very  carefully  considered ;  but  there  is  a  con- 
nection, and  perhaps  also  a  reasonable  presumption, 
that,  in  the  opinion  of  the  witness,  the  passages  were,  at 
the  time  in  question,  considered  to  be  legal  authorities 
applicable  to  the  case,  and  to  be  interpreted  in  con- 
formity with  the  opinion  of  the  witness* 

But 

(a)  Conferre  motunu 
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But  thi^  pBss9gq&  vbich  are  not  specified  hx  the 
hibit  Z  are.  not  connected  with  the  testimony  of  the 
.witne^i^s :  .there  is  no  testimony,  from  which  it  can  be 
inferred  or  presumedi  that,  io  the  opinion  qf  any  witr- 
ness,  the  passages  now  sought  to  be  introduced  were^ 
at  the  time  in  question,  considered  to  be  legal  authorities 
applicaji^le  to  the  case,  or  interpreted  in  fconfomiity  with 
the  opiqipn  pf  any  witness ;  and^  for  thus  reason,  I  -am  of 
opinion  that,  the  PiaiptifTa  fifth  and  siiub  le&^^plions 
must  be  overruled* 

[  The  seventh  exception  of  the  Plaintiff^  wbicb  ia  the 
same  as  the  fifth  of  Lady  Nebon  and  those  who  have 
joined   with   her,   relates   to  the  case,  with  the  joint 

ii.it      '    ■         .  ' 
It  is  fully  e&^blishe^l,  that  theopiaionaof  pn^erljr 

qualified  persops  arc  receivable  as  evidence  of  foreign 

law.     No  objection  is  made  to  the  qualificatioa  of  the 

witnesses,  and  no  substantial  objection  is  stated,  to  the 

mode  in  which  the  facts  are  stated  in  the  case  stti>« 

mitted  to  them;  aad  each  of  the  witnesses  has  distinctly 

sworn,  that,  according  to  t^ie  best  of  bis  knowledge  and 

belief,  the  opinion  is  io  accordance  with  tlie  law  of 

&W/j/,  in  the  manner  therein  expressed* 

I 

First.    It  was  stated  to  me  aa  an  objection,  tbai; 

the   case  was  stated   by   tlie    Plaintifi*   himaelf,   and 

not,  by   the   Master,   and.  that    it    was   not  commu* 

nicated  to  the  Defendants.     By   this  mode  of  prch 

ceeding,  the  PlaintiiF  seems,  to   me  to  have  exposed 

himself  to  the  hazard  of  being  deprived  of  the  benefit 

of  his  testimony,  in  the  possible  event,  of  its  appearing 

that  the  case  stated  by  him  was  npt  the  very  case  be^ 

tween  the  parties,  or  that  it  coataiaed  improper  at^gefr- 

tionsy 
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tions^  calculated  to  mislead  the  whnesses.  But|  under 
the  circumstances  of  this  case,  I  thinks  that,  at  the  risk 
to  which  he  unavoidably  exposed  himselF,  the  Plaintiff 
had  a  right  to  state  his  case  in  his  own  way,  and  that 
this  objection  to  the  evidence  cannot  prevail. 

Secondly.  The  other  objection  stated  is,  that  the 
evidence  ought  to  be  considered  as  concerted  between 
the  two  witnesses,  and  that  the  depositions,  incorporating 
the  joint  opinion,  ought  to  be  considered  as  depositions 
concerted  and  prepared  before  the  examination,  contrary 
to  the  established  rules  of  the  Court.  I  am  of  opinion 
that  the  objection  is  not  to  be  sustained. 


.I84& 

Earl 
Nelson 

Lord 
Bridi'ort. 


All  rules  must  be  considered  with  reference  to  the 
subject  to  which  it  is  proposed  to  apply  them ;  and  I 
am  very  much  inclined  to  think,   that  a  concurrent 
opinion,  formed,  as  this  is  sworn  to  have  been,  upon  the 
deliberate  and  conscientious  consideration  of  two  lawyers, 
in  consultation  with  others,  is  more  likely  to  be  correct 
and  satisfactory,  than  the  separate  opinions  of  the  two 
would  have  been.     If  the  witnesses  have  mutually  as- 
sisted one  another,  it  may,  perhaps,  be  so  much  the 
better.    The  common  result  of  the  separate  studies  and 
experience  of  the  two,  as  stated  by  themselves,  is  perhaps 
more  satisfactory  than  the  result  at  which  an  English 
judge  might  arrive  after  his  consideration  of  the  two 
separate  opinions.    On  the  whole,  after  consideration  of 
the  subject  with  all  the  attention  which  is  due  to  the 
Master  and  to  the  arguments  which  I  have  heard,  it 
appears  to  me,  that  the  joint  opinion  of  the  two  witnesses 
upon  the  case  which  was  submitted  to  them  ought  to 
have  been  received  in  evidence,  subject,  of  course,  to  all 
proper  observations  thereon ;  and,  on  the  whole,  I  over- 
rule the  first  six  of  the  PlaintilPs  exceptions,  and  the 
first  four  of  the  exceptions  filed  by  Lady  Nelson  and 

the 
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Earl 
2¥elson 

V, 

Lord 
Bridport* 


the  Matchamsj  and  I  allow  the  exception  which  is  the 
seventh  of  the  Flaintifi;  and  the  fifth  of  Lady  Nelson 
and  the  Matchams. 


NoTB.  — See  the  following  authorities  arranged  according  to 
their  data.  • 

(1703)  FovhtH  V.  TurH^  1  Bro.  P.  C.  129^  Prtc.  m  GAmc.  807. 
(1718)  Fremoult  v.  Dedire,  1  P.  Wnu.  4S9.  (1725)  Btarrowt  v, 
Jemmoj  9  Sir.  755,  (1744)  Gage  y.  Butkeley,  Eidgw.  Ca.tem.  ffardw. 
S78.,  3  Aik,  815.  (1774)  Mottyn  V.  Fabrigasy  Cowp.  174.  (1776) 
Harfordy.  Jidorrit,  2 Hogg.  C.  a 430^451.  (1789)  WalpolcY.Ewer^ 
Ca,  tern.  Hardw,  276.  n.  ( 1 790)  (xaner  y.  Lady  LancAonmgh^  Peake^ 
1 7.  (1795)  Lindo  v.  BeUtario,  1  JJa^.  C.  C.  126,  (1797)  Jives  t. 
Hodgson,  7  7>n»  JK^p.  241.  (1800)  Boehtlinck  y.  SckneidcTy  5  Esp. 
58.  (1800)  iKfoi^  y.  Roberts,  5  Esp.  183.  (1801)  /ii^£«  y.  C/«*a^ 
wood,  I  East^  515.  {IBO^)  MiddleUm  y.  JantertH^  2  Hagg.  C.  C  €4. 
(1806)  Picton's  Case,  30  5/.  TV.  483.  490^  491.  (1808)  Anm^fmnu, 
eited  10  East,  287.  (1811)  Balrymple  v.  Dalrymple,  2  ITo^.  C.  C 
54.  58.  81.  (1812)  C&gg  V.  JLtfvy,  3  Gompft.  166.  (1815)  Millar  V. 
Heinrkk,  4  Camp.  155.  (1821)  ^rvtofi  v.  Gracey,  D.^R^lNidP.) 
41.  n.  (1822)  LocoR  y.  Higgnu,  D.  4*  i{.  {Nin  P.)  38.,  3  5!terAr. 
178.  (1827)  King  of  Spain  y.  Machado,  4  Buss.  225.  (1828)  Trot^ 
ter  y.  7Vo<<ffr,  4  Biigh,  N.  S.  502.  (1851)  Becquet  y.  Afoc  CBr%, 
2  ^.  4-  Ad.  951.  (1834)  TVtm&cjf  y.  Fignier,  1  i^u^.  ^.  C.  151., 
4  M.^  Scott,  704.  (1854)  AUvon  y.  Furmval,  1  CV.  Jftfe.  4*  J^ot. 
282.  (1837)  Breadalbane  y.  Chandos,  2  Jfy/.  4*  Cr.  727.  (1840) 
Devalue  y.  iSiftfefe,  8  Sn>/^  637.^  6  Bing.  N.  C.  358.  (1844)  The  Baron 
de  Bod^s  Case  (unpuhlished).  (1844)  Susses  Peerage,  II  0.4-1^01. 
1 14.   Story's  Canfi.  8.  637. 
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Earl  NELSON  v.  Lord  BRIDPORT.  \]:  l^  ^^-  ^'^• 

1846. 

rilHE  exceptions  as  to  evidence  having  been  deter-  ^*  ^^ 

■*•    mined,  the  case  now  came  on  to  be  argued  on  the  ^he  incidents 

remaining  exceptions,  namely,  the  8th,  9th,  10th,  llth^  to  real  estate, 

12th,  ISth,  and  14th.     The  facts  and  arguments  are  alien^ingor 

fully  stated  in  the  judgment  of  the  Court.  •         limiting  it, 

•^  •*     °  ,^      and  the  course 

Mn   of  succession 
to  it,  depend 
entirely  on  the  law  of  the  country  where  the  estate  is  situated. 

An  estate  in  Sicilt/yrw  granted  to  an  EnglUk  subject,  which  he  disposed  of  by  his 
will,  upon  certain  trusts.  Ueld,  that  as  be  could  not  subject  his  successor  to 
a  course  of  succession  different  from  that  which  accorded  with  the  grant  and  the 
law  fiJf  Sidlif,  so  neither  could  he  subject  the  successor,  as  such,  to  any  duties 
or  obflgations  difierent  from  the  duties  and  obligations  which  by  the  grant  and  the 
law  of  SicUy  were  annexed  to  his  holding. 

The  law  of  a  foreign  country  is  to  be  proved  as  a  matter  of  fact,  by  the  testi- 
mony of  witnesses.  The  Judge  is  not  supposed  to  know  all  the  authorities  appli- 
cable to  the  case,  or  whether  any  older  laws  or  [authorities,  which  may  be  ated, 
have  been  repealed  or  altered  by  subsequent  laws  or  authorities,  or  what  are  the 
rules  of  construction  properly  applicable  to  the  authorities  when  ascertained. 

Ferdinand  the  IVth,  lung  of  the  Two  J^tctAVi,  granted  to  Horatio  Viscount  Nelion 
for  himself  and  the  heirs  of  his  body,  the  estate  and  Duchy  of  Bronte  in  Sicify,  with 
power  to^  appoint  a  successor,  to  whom  solemn  investiture  should  be  granted  ac- 
cording to  the  law  of  Sicily*  &c.  By  a  will  in  the  English  form.  Lord  Nelson  ap- 
pointed William,  afterwards  £arl  Nelson,  and  fV,  Haslewood  to  succeed  to  the  Bronte 
estate,  and  he  devised  the  same  to  them ;  upon  trust  to  settle  it  upon  the  said 
William^  afterwards  Earl  Nelson,  for  life,  with  remainder  to  his  male  issue  in  strict 
settlement,  with  remainder  to  Mrs.  Bolton  for  life,  with  remainder  to  her  male  issue 
in  strict  settlement,  &c.  &c.,  if  the  law  of  Sicily  and  the  Duchy  admitted,  or  if  not,  in 
such  manner  as,  in  their  opinion  and  discretion,  would  be  consistent  with  the  laws 
of  the  said  kingdom  and  duchy,  and  best  or  nearest  correspond  with  the  trusts  declared ; 
and  if  his  intention  might  be  more  effectually  accomplished  through  the  medium  of 
a  trust  than  by  an  actual  settlement,  he  empowered  his  trustees  to  retain  the  legal 
estate.  And  he  authorized  his  trustees,  at  their  will  or  pleasure,  to  sell  the 
Bronte  estate,  and  lay  out  the  purchase  money  in  England  to  be  held  upon  like 
uses.  After  the  testator's  death,  WilUam  Earl  Nelson  memorialized  the  King  of 
the  Two  Sicilies^  setting  forth  the  devise  of  the  Bronte  estate,  and  praying  a  con- 
firmation of  the  gift  and  disposition  made  by  the  will,  and  investiture  was  there- 
upon granted  to  him.  During  the  life  of  WUliam  Earl  AV^o»,  a  law  was  made  in 
Sicily,  whereby  entails  were  abolished,  and  the  persons  lawfully  in  possession 
of  estates  became  absolute  owners.  WiUiam  Earl  Nelson  died  without  male  issue, 
having  devised  the  Bronte  estate  to  bis  daughter  Lady  Bridport,  Upon  his 
death  the  Bronte  estate  was  claimed  by  Thomas  Lord  Nelson^  as  the  male  issue 
of  Mrs.  Bolton,  The  Court  upon  the  evidence  held,  first,  That  in  the  hands 
of  Horatio  Viscount  Nelson,  the  fief,  though  alienable  in  a  particular  manner, 
was  not  feudum  degenerans  or  in  formd  largd  ;  and  that,  although  it  was  feudum 
novum,  it  had  not  the  incident  of  alienability  which  might  have  attended  feudum 
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184^. 


Earl 
Nelson 

o. 

Lord 

Bridport. 
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Mr.  Tinney^  Mr.  Gardner^  and  Mr.  E.  Palmer^  for 

the  Plaintiff,  and 

Mr.  Tuma\  Mr.  Hodgson^  and  Mr.  Baayer,  for  the 
Defendants,  Lord  and  Lady  Bridport. 

Mr.  Kinderdey^   Mr.  Teed,   Mr.  Piggoit^  and    Mr. 
Lewin  for  the  other  parties. 

The  Master  of  the  Rolls  reserved  his  jadgment. 


The  Master  of  the  Rolls. 

Horatio  Viscount  Nekon  was,  at  the  time  of  his 
death,  possessed  of  and  entitled  to  the  duchy  and  es- 
tate of  Bronte,  in  Sicify.  His  will  purported  to  appoint 
his  brother  William^  afterwards  Earl  Nelson^  and  WU" 

Ham 


novum  not 
granted  on 
the  same 
conditions ; 
secondly,^ 
that;  upon 
the  death  of 
Viscount  Neim 
ioiif  his  suc- 
cessor, either 
under  the  ap- 
pointment or 
the  limit- 
ations, became 
entitled,  not 
to  Bfeudum 
novum  or 
feudum  de* 
generttnt^  but 
to  tifeudum 
nobile  et  anti* 
guum  to  be 
held  in/ormd 

siriM  ;  thirdly,  that  Earl  William  had  been,  by  the  will,  duly  appointed  successor 
to  the  estate^  and  was,  as  such,' entitled  to  claim  investiture,  and  as  successor  became 
entitled  to  the  estates  with  all  the  rights  and  restrictions  incident  thereto  by  tlie 
Sicilian  law ;  that,  as  the  law  then  stood,  the  estate  was  inalienable  by  himself,  and  was 
descendible  from  bim  to  his  male  issue,  and  in  default  of  male  issue  to  his  female  issue ; 
and  that  no  operation  or  effect  could  be  given  to  the  testator's  expressed  wish  and  in- 
tention as  to  the  succession  of  the  estate  beyond  that  which  the  law  of  5iet/y  allowed  ; 
fourthly,  that  the  trustees  could  not  have  made  a  valid  sale,  and,  being  unable  to 
execute  the  trust,  by  procuring  a  settlement  or  by  a'sale,  they  were  compelled  to 
submit  to  the  law  of  Sicily,  and  by  so  doing,  secured  the  execution  of  so  much  of  the 
trusts  as  could  by  the  law  of  Sitnlp  be  carried  into  effect ;  fifthly,  that  £ari  Ifelton, 
.being  one  of  the  trustees  of  the  will,  was  bound  to  do  all  that  he  could  to  perform 
the  trusts  according  to  the  testator's  intention,  so  far  as  the  law  enabled  him  to  tlo, 
and  that  he  and  his  estate  were  answerable  in  this  Court  for  any  wilful  neglect  or 
violation  of  his  duty ;  but  that  the  will  as  to  the  Bronte  estate  had  been  executed, 
so  far  as  it  could  be  ;  sixthly,  that  the  subsequent  alteration  in  the  law  of  Skily 
could  not  be  deemed  to  have  revived  the  executory  nature  of  the  trusts,  but  that 
Earl  Netion,  as  lawful  successor  of  the  estate,  with  all  the  legal  incidents  annexed 
thereto  bv  the  law  of  SicUt^^  became  entitled  to  the  absolute  ownership  of  the  estate, 
which  did  not  continue  to  be,  or  then  become,  liable  to  the  trusts  of  the  will ;  and, 
lastly,  the  Court  abstained  from  deciding,  whether  Earl  William  did  or  omitted  to 
do  any  thing  which,  by  the  Ikw  oi Enafandy  made  him  answerable,  or  his  assets 
liable  in  this  country,  under  the  law  of  election  or  otherwise,  the  point  not  being 
then  properly  under  consideration. 


Ktm,  13. 
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Ham  HaslexDoodf  his  successors  on  trust,  giving  the  first 
beneficial  interest  in  the  estate  to  his  brother,  with  re- 
mainders over,  which,  (if  the  limitations  could  have  been 
secured,)  would,  in  the  events  which  have  happened, 
have  given  the  estate  to  the  Plaintiff,  now  Earl  Nehon. 
The  will  also  purported  to  give  to  the  trustees  a  power 
to  sell  the  estate;  and  it  is  under  the  trusts  of  thi»  will 
that  the  Plaintiff  now  claims  to  be  entitled,  either  to  the 
estate  itself,  or  to  some  equivalent  or  compensation  in 
lieu  of  it.  William  Earl  Nelson  obtained  possession 
and  investiture  of  the  estate  as  the  legal  successor  of 
Horatio^  and  is  alleged  to  have  become  the  absolute 
owner  thereof,  for  his  own  use ;  his  daughter,  the  De- 
fendant, Lady  Bridport^  claims  to  be  entitled  to  it,  as 
devisee  thereof  under  his  will. 


]  84*6. 


For  the  purpose  of  determining  the  rights  of  the 
parties,  it  became  necessary  to  ascertain,  as  well  as 
might  be,  what,  according  to  the  laws  of  Sicihf,  as  af- 
fecting the  estate  of  Bronte^  was  the  operation  and  effect 
of  the  will  of  Horatio  Viscount  Nelson :  —  what  were 
the  powers  and  duties  of  the  trustees  thereby  appointed, 
and  what  were  the  rights,  interests,  and  duties  of  Wil- 
Ham  Earl  Nelson^  as  one  of  the  trustees  of  the  will,  and 
as  first  beneficial  devisee. 

Such  enquiries  as  were  thought  proper  were  referred 
to  the  Master,  who  reported  thereon.  Many  exceptions 
were  taken  to  his  report.  Some  of  them  related  only 
to  the  reception  or  rejection  of  evidence,  and  have  been 
already  disposed  of ;  the  others  related  to  the  Master's 
findings  respecting  the  law  of  Sicilj/^  or  the  effect  of  it, 
and  these  are  the  subject  of  our  present  consideration. 

The  facts  necessary  to  be  noticed  are  as  follows :  — • 


Vol.  VIII. 


Oo 


On 
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1846.  On  the  10th  of  October  1799,  Ferdinand  the  IVth, 

King  of  the  Two  Sicilies^  erected  certain  estates,  at  or 
near  Bronie  in  Sicily^  into  a  duchy»  and  granted  the  same 
and  the  dignity  or  title  of  Duke  of  Bronte  to  Horatio^ 
BaiDPoaT.  Baron  Nelson^  of  the  Nile  and  of  Bumham  JTiorpe  in 
the  county  of  Norfolk. 


Earl 
Nelson 

Lord 


The  charter  or  instrument,  by  which  the  grant  was 
made,  was  written  in  the  Latin  language,  and  con- 
tained a  proviso,  in  which  the  grantor  is  made  to 
express  himself  to  the  effect  following:  —  The  said 
territory  or  town,  thus  by  us  made  a  duchy,  we  grant  to 
Horatio  Nelson^  for  an  honorary  fief,  so  that,  as  well  he 
as  the  heirs  lawfully  descending  of  his  body,  or  from 
the  person  whom  he  shall  have  nominated,  as  after  men- 
tioned, may  be,  for  ever,  styled  or  named,  and  be  treated 
and  held  by  all  as  dukes  of  the  town  or  territory  of 
Bronte^  and  as  well  in  the  councils  of  this  kingdom,  as 
in  any  other  assemblies  whatsoever,  take  their  station  as 
dukes  of  the  town  of  Bronte^  so  that  his  heirs  may  live 
in  the  same  duchy,  town,  or  territory,  thus  by  us 
granted  according  to  the  laws  of  the  Franks ;  that  is 
to  say,  that  in  the  succession,  the  elder  be  preferred  to 
the  younger  brothers,  and  the  male  to  the  females.  And 
we  grant  to  and  bestow  on  him  (as  well  if  there  exist, 
as  if  there  be  a  failing  of  heirs  of  his  body  descending), 
to  have  power  and  authority  to  nominate  whom  he 
pleases  (even  out  of  both  the  direct  and  collateral  line 
of  his  relations  or  kindred),  as  a  person  to  whom  an 
equally  solemn  investiture  shall  be  granted  by  us,  ac« 
cording  to  the  laws  and  capitularies  of  the  kingdom  of 
Sicily^  and  preserving,  as  to  the  succession,  the  same 
law  of  the  Franks. 


Moreover,  we  will  and  expressly  command,  that  the 
JiyjiLe  Horatio  himself,  and  his  heirs  and  successors,  as 

aforesaid, 


CASES  IN  CHANCERY. 

aforesaidj  recognise  the  duchy  of  Bronte  as  a  fief  held 
in  capite  of  our  royal  Court,  and  be  held  subject  and 
bound  to  the  military  service  which  is  due  to  us,  ac- 
cording to  the  rents  and  profits  of  the  same  duchy,  ac- 
cording to  the  usage  and  custom  of  this  our  kingdom  of 
Sicily* 

Lord  Nelson  received  the  license  of  King  George  III. 
to  accept  and  bear  the  title  of  Duke  of  Bronie^  and  he 
took  possession  of  and  received  the  rents  of  the  Sicilian 
estate  thus  granted  to  him. 

The  title  of  "  Baron  Nelson  of  the  Nile  and  ofBumham 
Thorpe  in  the  county  of  Norfolk^*  was  limited  to  him 
and  the  heirs  male  of  his  body ;  but,  in  May  1801,  he 
was  created  a  Viscount,  and  in  August  following,  King 
G^org^  III.  granted  to  him,  as  Horatio  Yiscount  Nelson, 
the  dignity  of  •*  Baron  Nelson  of  the  Nile,  and  of  ////- 
borough  in  the  county  of  Norfolk,^  to  hold  to  him  and 
the  heirs  male  of  his  body,  with  remainder  to  his  fiitlier, 
the  Reverend  Edaoard  Nelson,  and  the  heirs  male  of  his 
body,  with  remainder  to  the  heirs  male  of  the  body  of 
Susannah  Bolton,  one  of  the  sisters  of  the  Viscount, 
with  remainder  to  the  heirs  nude  of  Catherine  Matcham^ 
another  of  his  sisters. 

The  Pliuntiff  in  this  cause  is  the  grandson  and  heir 
male  of  the  body  of  Susannah  Bolton;  the  Defendant, 
Lady  Bridport,  is  the  daughter  of  William,  who,  after 
the  death  of  J%ra/fO,  became  the  only  surviving  son  and 
the  heir  male  of  Edward,  the  father. 
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Horatio  Viscount  Nelson,  being  entitled  to  the  title 
and  estate  oi  Bronte  under  the  grant  of  October  1799, 
and  being  seized  of  and  entitled  to  some  real  estate  in 
England,  and  possessed  of  personal  estate,  made  his 
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will,  dated  the  Ist  day  of  May  1805.  The  will  is 
made  in  the  English  fornii  and  the  technical  tenns* 
properly  applicable  to  devises  and  limitations  of  English 
lands,  are  applied  to  the  disposition  and  limitations 
intended  to  be  made  of  the  Bronte  estate.  After  giving 
certain  pecuniary  and  specific  legacies,  he  gave  to  his 
brother  WiUiam  Nelson  and  William  Haslexoood^  all 
the  residne  of  his  personal  estate  (except  as  therein 
mentioned),  to  hold  to  them,  on  trust  to  convert  the 
same  into  money,  and  invest  the  same  for  the  purpose 
of  securing  an  annuity  of  1000/.  to  his  wife,  to  be  taken 
by  her  in  satisfaction  of  her  dower.  And  he  directed, 
that  if  the  annual  income  to  arise  from  his  residuary 
personal  estate,  when  invested,  should  be  insufficient 
to  answer  the  annuity  of  1000/.,  then  the  deficiency 
was  to  be  answered  to  his  wife  out  of  the  rents,  issues, 
and  profits  of  his  barony,  town  and  feud  lands  and 
hereditaments  in  Farther  Sicily^  thereinafter  devised, 
and  he  charged  the  rents,  issues  and  profits  thereof 
with  the  payment  of  the  said  yearly  sum  of  lOOOi.,  or 
such  part  thereof^  as  the  investment  of  the  rjesidue  of 
his  personal  estate  should  be  insufficient  to  pay,  so  that, 
in  all  events,  his  wife  should  be  entitled  to  receive  a 
clear  annual  income  of  1000/.  during  her  life,  provided 
that  his  will  should  not  be  construed  to  subject  his  real 
estate  in  England  to  the  payment  of  the  same  annuity. 
Subject  to  the  annuity,  the  testator  gave  his  residuary 
personal  estate  to  be  divided  amongst  his  brother  and 
sisters  and  their  issue,  in  the  manner  in  his  will  directed* 
The  testator  then  proceeded  as  follows;  —  '*  And  in 
pursuance,  and  in  exercise  and  execution  of  all  and 
every  power  and  powers,  authority  and  authorities  en- 
abling me  in  this  behalf,  I  nominate  and  appoint  the 
said  WiUiam  Nelson  and  William  Haslevcood  and  their 
heirs  and  assigns  to  succeed,  on  roy  death,  to  the  Duchy 
of  Bronte  in  the  kingdom  of  Farther  Sicily  and  the 
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town  and  estate  oiBronte^  in  the  same  kingdom)  and  all 
and  singular  the  messuages,  lands,  tenements,  jurisdio 
tions   and   immunities,    Franchises   and    hereditaments, 
situate  in  the  kingdom  of  Farther  Sicily^  which  were 
granted  to  me  by  His  present  Majesty  i<>r£?/n<7nt2  King  of 
both  SiciUeSiS;,c.&ic8LC.j  by  letters  patent  or  other  instru- 
ment, bearing  date  on  or  about  the  10th  day  of  the  month 
of  October  in  the  year  1799,  and  all  other  the  duchies, 
towns,  estates,  messuages,  lands,  tenements,  jurisdictions, 
immunities,  franchises  and  hereditaments,  situate  in  the 
said  kingdom  of  Farther  Sicily^  of  which  I  am  seized, 
or  over  which  I  have  any  power  of  nomination  or  ap- 
pointment, nevertheless,  upon,  under  and  subject  to  the 
trusts,  and  for  the  ends,  intents  and  purposes  herein- 
after expressed,  declared  and   contained  of  and   con- 
cerning  the  same ;  and   I   give  and  devise  the  same 
duchies,  towns,    estates,   messuages,   lands,   tenements 
and  hereditaments,   unto  and    to  the  use  of  the  said 
William  Nelson  and    William  Haslewood^   their   heirs 
and  assigns  for  ever ;  nevertheless,  upon  the  trusts  and 
to  and  for  the  ends,  intents  and  purposes,  and  under 
and  subject  to  the  powers,   provisoes  and  limitations, 
hereinafter  limited,  expressed,  declared  and  contained 
of  and  concerning  the  same,  viz. :  —  Upon  trust  that 
they  my  said  trustees,  &c.  do  and  shall,  immediately 
after  my  decease,  or  as  soon  after  as  circumstances  will 
admit,  at  the  costs  and  charges  of  my  trust  estate,  or 
the  rents,  issues  and  profits  thereof,  settle^  convey  and 
assure  the  said  duchies  4*c.,  ar  1  appurtenances  to  the 
uses,  upon  the  trusts,   and  for  the  ends,    intents  and 
purposes,  and   under  and  su'  /ect  to  the  powers,  pro- 
visoes and  limitations  hereby  directed   to  be  limited, 
expressed  and  declared  concerning  the   same,    if  the 
laws  and  customs  of  the  said  kingdom  of  Fatihcr  Sicily^ 
or  of  the  said  duchy  of  Bronte  will  admit,  and  if  the 
same  cannot,  in  all  respects,  be  effected  by  the  laws  and 
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customs  of  the  some  kingdom  or  dacby,  then,  in  soch 
manner  and  form,  as  in  the  opinion  and  discretion  ofwy 
trustee  or  trustees  for  tlie  time  being,  will  be  consistent 
with  the  laws  and  customs  of  the  said  kingdom  or 
duchji  and  best  or  nearest  correspond  with  the  same 
usesi  trusts,  ends,  intents  and  purposes,  powers,  pro- 
visoes and  limitations,  that  is  to  «ay :  —  To  the  use  of 
the  said  William  Nelson  and  his  assigns  for  and  during 
the  term  of  his  natural  life,  without  impeachment  of 
waste ;  with  a  remainder  to  the  trustees  to  support  the 
contingent  uses  after  mentioned,  and  from  and  after 
the  decease  of  the  said  William  Nelson^  then  to  the  use 
of  the  first,  second,  third,  fourth,  fifth  and  all  and 
every  other  son  and  sons  of  the  body  of  the  said  William 
Nelson,  lawfully  begotten  and  to  be  begotten,'*  in  strict 
settlement ;  ^^  and  in  default  of  such  issue,  to  the  use 
of  Susannah  Bolton  and  her  assigns,  for  and  during  the 
term  of  her  life,  without  impeachment  of  waste :  with 
remainder  to  the  trustees  to  preserve  contingent  re^ 
mainders,  with  remainder  to  the  male  issue  of  Susannah 
Bolton,  in  strict  settlement;  with  like  remainder  to 
Catherine  Maicham  for  life,  and  to  the  male  issue  of  her 
body,  in  strict  settlement,  with  remainder  to  the  testator's 
own  right  heirs."  And  the  testator  then  proceeded  as  fol- 
lows :  —  ^^  And  I  hereby  authorise  and  empower  my 
trustees,  at  any  time  after  my  decease,  at  their  will  and 
pleasure,  to  sell  and  dispose  of  all  or  any  part  of  my  real 
estate  in  the  kingdom  of  Farther  Sicily,  for  such  prices 
in  money,  or  for  such  equivalent  or  recompense  in 
lands  &c.,  as  to  my  trustees  shall  seem  reasonable; 
and  upon  receipt  of  any  money  to  arise  from  such  sale 
8cc.,  to  lay  out  the  same  in  the  purchase  of  any  free* 
hold  estates  held  in  fee-simple,  and  situate  in  England, 
Ireland,  or  Wales*'  The  lands  so  to  be  purchased 
with  money  arismg  from  the  sale  of  lands  in  Sicify  &&, 
w«re  to  be  held  on  the  same  or  the  like  uses,  and  upon 
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and  for  the  same  or  the  like  endsi  intents  and  purposes, 
and  charged  and  chargeable  in  such  manner,  as  is  be- 
fore expressed  concerning  his  real  estates  in  Sicily^  or 
as  near  as  might  be,  and  the  change  of  circumstances 
would  admit.  And,  after  directing  that  persons  in 
possession  of  his  devised  estate  should  have  a  power 
of  leasing,  he  directed,  that  powers  to  the  same  or  like, 
effect  should  be  contained  in  the  settlement  to  be  made 
as  directed ;  and  that  if  his  intention  and  the  provi- 
sions of  his  will  might  be  more  effectually  accomplished 
through  the  medium  of  a  trust  than  by  an  actual  set* 
tlement,  he  gave  power  to  the  trustees  to  retain  the 
legal  estate  of  his  real  estates  in  Sicily^  until  all  the 
trusts  should  have  been  fully  performed,  but,  in  the 
meantime,  the  rents  were  to  be  paid  to  the  persons,  who 
would  be  entitled  thereto,  in  case  a  settlement  were 
made.  And  be  gave  certain  decorations  and  jewels, 
in  his  will  described,  to  his  trustees,  to  be  held  as  heur 
looms,  to  be  enjoyed  by  the  persons,  who,  under  the 
limitation  in  his  will,  might  be  entitled  in  possession  to 
bis  estates  in  Sicilt/^  or  the  lands  to  be  purchased  or 
taken  in  exchange  in  lieu  thereof.  Xnd  of  his  will  he 
appointed  WiJUam  Nelson  his  brother,  and  William 
HasUmood  executors. 
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The  testator  made  several  codicils  to  his  will,  and  by 
one  of  them,  which  was  dated  the  19th  of  February 
1804,  he  gave  to  Lady  Hamilton  the  net  yearly  sum 
of  500/.,  to  be  paid  and  considered  as  a  tax  upon  the 
rental  of  his  estate  at  Bronte^  in  Sicily^  to  be  paid  every 
six  months,  the  first  to  be  paid  in  advance,  and  so  con* 
tinned,  for  and  during  the  term  of  her  natural  life,  and, 
however  he  might  in  his  will  have  disposed  of  Brontej 
he  declared  that  writing  a  codicil  to  it,  and  it  was  his 
intent,  notwithstanding  any  want  of  legal  forms,  (of 
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184|6. ,      which  he  was  ignorant),  that  the  above  net  snm  should 
^^1^^   be  paid  Lady  HamiUon  as  he  had  before  wrote. 
Nelson  , 
^'^  The  testator  died  without  issue  on  the  21$tof  Odober 

BaiDPoirr.^    1805;  his  wiU  and  codicils  were  proved  by  the  execu 
torsi  his  brotiier  William^  who  succeeded  to  liis  title» 
and  William  Hasleax)od.  ■ 


The  trusts  of  the  will,  so  far  as  they  regarded  the 
English  property^  were  executed.  The  questions  in  this 
cause  arise  upon  what  was  or  ought  to  have  been  done 
with  BrorUCf  the  estate  in  Sicily. 

By  the  grant  to  the  testator,  he  was  empowered  to 
nominate  whom  he  pleased,  as  a  person  to  whom  solemn 
investiture  was  to  be  granted  by  the  King  of  the  Two 
Sicilies,  according  to  the  laws  and  capitularies  of  the 
kingdom  of  Sicily y  and  preserving,  as  to  the  succession, 
the  law  of  the  Franks. 

He  intended,  by  his  will,  to  appoint  successors  in 
trust,  and  if  we  renrard  the  will  with  reference  to  the 
interpretation  which  the  law  oi  England  would  puiupou  . 
it,  the  duty  of  the  trustees  would  seem  to  have  been,  in 
the  first  place,  to  procure  a  settlement  of  the  BrotUe 
estate,  with  the  limitations  stated  in  the  will,  if  the  laws 
of  Sicily  would  permit. 

If  the  laws  of  Sicily  would  not  permit  of  limitations 
in  all  respects  the  same,  the  trustees  had  a  discretionary 
power,  to  procure  a  settlement  consistent  with  the  laws 
o(  Sicih/f  such  as  might  best  pr  nearest  correspond  with 
the  limitations. 


1 

And  there 'is  a  geperal  power  of  sale,^  which,  is  uot 
expressed  to  be  conferred  with  reference  to  the.possible 
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CAse)  that  the  laws  of  Sia'fy  would  not  admit  of  nny        184  6. 
settlement,  which  the  trustees,  in  the  exercise  of  their  ^'^^ 

Earl 

discretion,  could  consider  to  be  nearly  correspondmg       Nelson 
with  the  limitations  described  in  the  will.     The  power         ^' . 
may,  perhaps,  be  not  unreasonably  considered  to  have     Bridport. 
been  given,  with  reference  to  some  such  contingency, 
but  nothing  of  that  sort  is  expressed. 

In  Januaty  1806,  William^  the  first  beneficial  taker 
under  the  will,  who  had  become  Earl  Nelson^  presented 
a  memorial  to  the  King  of  the  Two  Sicilies,  in  which, 
after  stating,  amongst  other  tilings,  so  much  of  the  will 
of  the  testator,  as  contained  the  devise  of  Bronte,  the  me- 
morialist expressed  his  hopes,  that  his  Majesty  would  be 
pleased  to  confirm  and  sanction  the  gift  and  disposition 
made  by  the  will,  and  to  direct  and  allow  such  proceed- 
ings to  be  had,  as  should  be  requisite  for  giving  effect 
to  his  Majesty's  intentions. 

A  power  of  attorney,  dated  the  15th  oi  March  1806, 
and  executed  by  WiUiam  Earl  Nelson  and  William 
Haslewoodj  was  sent  to  Sicilj/,  and  thereby  they  autho- 
rised Abraham  Gibbs  and  Antonio  Fovcella,  and  eacii 
of  them,  to  enter  on  the  Bronte  estate,  and  there- 
upon, in  the  name  of  Earl  Nelson,  or  in  the  joint  names 
of  the  trustees,  to  hold  and  exercise  and  enjoy  all  rights 
to  the  duchy  and  estate  belonging,  or  comprised  in  the 
grant  to  the  testator;  and  to  recover  and  receive  rents, 
and  grant  leases,  and  do  all  acts  for  the  ordering, 
managing,  and  improving  the  duchy  and  estate. 

On  the  doth  of  June  1806,  investiture  of  the  lands 
and  estate  of  Bronte  was  granted  to  William  Earl  Nelson 
by  the  King  of  the  Two  Sicilies  ;  and  by  a  notarial  in- 
strument, after  reciting  the  power  of  attorney,  and  that 
to  the  town  or  territory  oT  Bronte,  with  the  title  of 
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DakC)  Earl  Ndson  succeeded,  as  being  appointed  and 
nominated  heir  by  his  brother  HaraiiOf  with  the  obliga- 
tion of  a  perpetual  trust,  as  appeared  from  the  trans* 
lation  of  three  clauses  in  the  will  of  Horatio^  and  further 
reciting,  as  therein  mentioned,  a  note  of  the  investiture 
was  made,  and  was  drawn  up  and  registered,  according 
to  the  form  of  the  ordinances  of  the  kingdom. 


By  virtue  of  these  proceedings,  William  Earl  Nelson 
became  entitled  to  the  Bronte  estate^  for  such  interest 
and  with  such  powers,  restrictions,  and  duties,  as,  by 
the  laws  of  Sicib/  then  in  force,  were,  under  the  circunw 
stances,  incident  to  it.  He  had,  at  that  time,  an  only 
son,  who,  however,  died  without  issue  in  January  1808, 
leaving  the  Defendant,  now  Lady  Bridport,  his  only 
sister,  and  the  only  surviving  child  of  Earl  WiUiam ; 
Mrs.  Bolton  was  then  living.  During  the  lifetime  of 
Earl  William,  a  general  law  was  made  in  Sicifyt  whereby 
the  intails  and  strict  forms  of  succession,  which  had  ren- 
dered .certain  estates  inalienable,  were  abolished,  and 
the  persons  lawfully  in  possession  of  such  estates,  bei« 
came  absolute  owners,  and,  as  such,  enabled  freely  to 
dispose  of  them,  and  Earl  WiUiam,  being  conceived  by 
this  to  have  become  absolute  owner  of  Bronte,  made  a 
will,  attested*  as  required  by  the  law  of  Sidbf,  by  six 
witnesses,  and  thereby,  after  reciting  that  he  had,  by  the 
law  of  Sicily,  become  the  absolute  proprietor  of  the 
Bronte  estate,  he  appointed  and  nominated  as  his  abso- 
lute heiress  and  free  successor,  in  and  to  all  his  heredi- 
tary estates  in  Sicily,  and  particularly  in  and  to  the 
Duchy  of  Bronte,  with  all  and  every  its  rights,  mem- 
bers, and  appurtenances,  his  daughter  the  Lady  Char* 
lotte  Maty  Baroness  Bridport,  wife  of  Samuel  Baron 
Bridport,  in  such  manner,  that  his  said  absolute  heiresa 
and  successor  might  have  free  and  entire  power  and 
authori^  to  take  and  enjoy  the  said  duchy,  for  herself 
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and  her  heirs,  an^  to  dispose  of  the  same,  as  well  by 
acts  and  deeds  in  her  lifetime,  as  by  her  last  will  and 
testament. 

William  Earl  Nelson  died  on  the  28th  of  February  18S5, 
without  having  revoked  or  altered  his  will,  and  under 
the  will,  Lady  Bridport  now  claims  to  be  absolutely 
entitled  to  the  Bronte  estate. 
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Upon  the  death  of  Earl  William^  the  English  titles 
and  estates  devolved  upon  Thomasy  the  son  of  Susannah 
BaUanf  who  thereupon  became  Thomas  Earl  Nelson; 
and  upon  his  death,  which  took  place  soon  afterwards, 
viz^  on  the  1st  of  Naoember  1885,  the  same  titles  and 
estates  devolved  upon  his  son,  the  Plainti£F,  Horatio^ 
now  Earl  Nelson^  who  claims  to  be  entitled,  either 
specifically  to  the  Bronte  estate,  which  in  that  case 
ought  to  be  procured  for  him,  or  if  that  cannot  be,  then 
to  the  value  of  the  Bronte  estate,  to  be  made  good  out 
of  the  personal  estate  of  Earl  William^  and  invested  in 
the  purchase  of  English  lands,  to  be  setded  pursuant  to 
the  will  of  Viscount  Horatio. 

In  considering  the  Master's  report  and  the  excep* 
tions  thereto  which  remain  to  be  considered,  it  ap* 
pears  to  me,  that  it  will  be  most  convenient,  first,  to 
state,  as  distinctly  as  I  can,  the  several  propositions 
which  are  expressly  stated  or  clearly  involved  in  the 
Master's  findings;  and,  secondly,  the  several  propo^ 
sitions  which  are  expressly  stated,  or  clearly  involved  in 
the  seyeral  grounds  and  reasons  on  which  the  PlaintiiF 
has  founded  his  exceptions.  I  shall  then  stale  the 
conclusions  to  which  I  have  arrived,  after  the  best  and 
most  careful  consideration  which  I  have  been  able  to 
give  to  the  evidence* 


The 
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(^46.  '  Thd*  letw  -of  ft  foreign  country  is  to  be  f  roved  as  a 
imtter  of  fact  by  the  testimoiiy  of  witnesftes.  TItc 
judge  is  not  (supposed  to  know  all  the  authorities  ap- 
plicable to  the  case^  or  whether  any  older  laws  or 
BuiDMRT.  authorities  which  may  ,be  cited,  have  been  repealed 
or  altered  by  subsequent  law^  or  aathorities,  or  what 
are  the  rules  of  construction  properly  appltcd>ie  to  the 
nuthorilies  when  ascertained.  - 


EnH. 
TNeison 
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In  the  case  of  conflicting  evidence,  (which  nnbrto- 
nately  exists  here,)  and  in  the  absence  of  all  adequate 
means  of  ascertaining  what  is  tbe  aniovat  or  degree  of 
confidence  which  ought  to  be  justly  reposed  id  tbe  tes- 
timony of  the  respective  witnesses,  the  difficulties  of 
i:om&ig  to  a  satisfactony  conclusion  are,  perhaps,  in- 
superable* I  have  eDdeavoored,  in  the  ooosideration  of 
this  cssei  to  apply  the  principlas,  to  which  I  adverDed 
in  giving  my  opinion  upon  the  exceptions  which  related 
to  the  admissibility  of  evidence;  — ^  where  the  testimony 
itself  has  appeared  to  require  it,  I  have  cautiously  re- 
ferred to  those  authorities  to  which  I  was  distinctly  led 
by  the  testimony;  I  have  not  gone  fiirther  in  reading 
authorities  and  text  writers ;  and  I  have  certainly 
omitted  no  trouble,  in  the  effort  to  come  to  right  con- 
clusions ;  but  it  would  be  fruitless  to  attempt  any  minute 
detail  of  tlie  reasons,  by  which,  after  the  best  investi^- 
tion  I  could  give  to  the  subject,  my  opuiioh  h»s  been 
fortned. 

The  conclusions  to  which  the  Master  has  been  led, 
by  bis  ooDsideration  of  the  evidence,  are  substantially  to 
this  effect.: 


1.  Horatio  Viscount  Nelscfn  was,  under  the  grant  to 
him  of  the  Bronte  estates  entitled  to  hold  tbe  same  to 
him  and  the  heirs  of  his  body,  according  to  the  law  of 

the 
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the  Franks^  with  pow^r  to  appoint  a  $ucoe«6ori  feho 
should  veceive^  fruin  the  crown  of  Sici\^3  iovcbtituve 
thereoF,  to  be  held  by  him  and  the  \mts  of  his  bodys 
according  (!o  the  law  of  tlie  JPrani'^Sfr 

.  2.  He  had  no  power  to  alienate  tlie  estale,: /except  by 
eKereising  hi$  power  to  nominate  a'$ucoessor»  who  was 
to  hold  according  to  the  terms  of  the  gpantacand  by 
nominating  a  successor^  his  power  of  alienating  was  ex** 
hausted. 

S«  He  held  the  estate  as  a  noble  fief  in  oapiU^  exjuMCia 
e$  pi'cmdeniia  principk. 


rfiCl 


.«*§. 


X-Qfd 


4».  The  proper  and  only  effect  of  hits. will,  as  to  Branie^ 
wasy  to  appoint  his  brother  William  his  Isuccdssor,  and 
thei*eby  entitle  him  to  receive  investitare  under  the  ori« 
ginal  granu  •  '■ 

5.  No  estate  or '  interest ,  in  the  land  passed  by  the 
will  alone  to  the  trustees^  to  the  soccessor,  or  .to.  aity 
otiier  person. 

6«  The  trustees^  as  sueliy  and  JFilUam  Earl  Nebon 
bad  noty  either  together  or  sepitmcelyt  any  pow«9r  to 
procure  the  estate  to  be  settled  or  conveyed  to  the  utes 
or  upon  the  trusts  contained  in'  the  wiU^  or  any  powter 
to  sell  the  estate,  or  give  to  the  purchaser  a  right  to 
claim  investiture  under  the  grant. 

7.  But  JVilliam  Earl  Nelson^  as'  feudal  nosMnee,  took 
and  became  seized  of  the  estate  under  the  origuial  grant, 
to  be  held  to  him  and  the  heirs  of  his  body,  according 
to  the  law  of  the  FranltSf  i^s  a  noble  fief  i7»  ckpile^  ex 
2)0(^0  et  prcnidrntid  priHcipiSf  tn  formd  sA'iadt  ' 


8.  And 
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1846.  8.  And  upon  the  abolition  of  feudal  tenures  in  Sicifyj 

and  the  changes  thereby  made  in  the  general  law  of 
Sieifyi  JViUiafn  Earl  Nelson  became  the  absolute  owner 
of  the  estate  in  fee  simple. 

The  Master's  findings  expressing  or  involring  these 
propositions  ai^e  excepted  to  by  the  PlaintiflT,  who  al- 
leges, that  the  Master  ought  to  have  come  to  conclu- 
sions in  conformity  with  the  following  propositions :  — 

1.  Horatio  Viscount  Nelson  held  the  estate  as  tenant 
in  eapite  of  the  Crown^  as  9^  feodum  novum  and  as  tijeudum 
nobiley  and  as  difeudum  improprium  or  degenerans^  or  in 
formA  largA, 

9.  Holding  the  estate  under  the  three  ybrmtiir  de- 
scribed in  the  eighth  exception,  he  had  power,  by  his 
will,  to  authorise  and  empower  any  one  or  more  trustee, 
or  trustees,  to  sell  and  dispose  of  the  estate  to  any  per- 
son, for  a  price  in  money,  to  receive  the  money  on 
the  trusts  of  the  will,  and  to  cause  or  procure  investi- 
ture of  the ^/Ee/* to  be  granted  to  the  purchaser. 

S.  Such  estate  in  the  lands,  and  such  right  to  claim 
investiture  thereof,  passed  or  was  given  by  the  will  to 
the  trustees,  or  to  Earl  Nelson^  as  enabled  them,  or  one 
of  them,  to  sell  the  estate,  fer  a  price  in  money  to  be 
received  and  invested  on  the  trusts  of  the  will,  and  to 
cause  or  procure  investiture  thereof  to  be  granted  to  the 
purchaser. 

4.  The  trustees  or  one  of  them  having  the  power  to 
sell  the  estate,  it  was  obligatory  upon  them  to  exercise 
that  power,  in  qrder  thereby  to  perform  the  trusts  by 
the  will  declared  in  the  event  of  a  sale. 

5*  Notwithstanding 
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5.  Notwithstanding  the  investiture  of  Earl  WiUiam, 
he  took  an  estate  which  permitted  him  or  the  trustees  to 
sell  the  estate,  which  ought  accordingly  to  have  been 
sold. 

6.  And  as  well  before  as  during)  and  after  the  period 
between  1812  and  1818,  (when  the  changes  in  the  SUd^* 
lian  law  were  completed),  the  estate  of  Bronte^  or  the 
estate  of  WiUiam  Earl  Nelson  and  William  HasUwoodf 
in  respect  thereof,  continued  subject  and  liable  to  the 
trusts  of  the  will,  so  far  as  they  regard  the  sale  of  the 
estate  and  the  obligation  to  sell  it. 

The  fundamental  di£Ference  between  the  two  sets  of 
propositions,  which  I  have  thus  stated,  seems  to  consist 
in  this ;  that  the  propositions  on  which  the  Defendants 
rely,  rest  on  the  opinion,  that  the  power  of  nominating 
a  successor  did  not  alter  the  nature  of  the^g^given  by 
the  other  clauses  of  the  grant,  further  than  was  dis- 
tinctly expressed;  whereas,  the  propositions  on  which 
the  Plaintiff  relies  rest  on  the  opinion,  that  the  estate  in 
the  hands  of  Lord  Nelson  was  alienable,  either  because 
it  Mfasjeudum  novum^  or  because  the  power  of  nominat- 
ing a  successor  converted  it  into  Jeudum  imprvprium  or 
degenerans  or  injbnnd  largA. 

By  the  charter  of  Ferdinand  the  I  Vth,  the  estate  of 
Bronte  was  constituted  a  duchy,  and  was  granted  to 
Horatio  Lord  Nelson^  to  be  held  by  him  and  the  heirs 
of  his  body,  according  to  the  laws  of  the  I^atikSy  by 
which,  in  the  succession  to  the  estates,  the  elder  was 
preferred  to  the  younger  brothers,  and  males  were  pre- 
ferred to  females. 


ISM. 


Earl 
Kbuov 

V. 

Lord 


According  to  the  laws  of  Sicily  then  in  force,  it  is,  I 
think,  admitted,  that  an  estate  thus  granted,  without  any 

additional 
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additional  formula}  was  a  noble  and  pactionated  fief, 
which  Vras  to  be  held  injbrm&  striclSL 

Kelson 

j^,  Bu(  the  Plaintiff  contends,  that  the  clause  in  the 

BviDPORT,  grant,  whereb}'  the  grantee,  in  failure  of  heirs  male  of 
his  body  descending,  was  empowered  to  nominate  whom 
he  pleased  to  be  his  successor,  had  the  effect  of  making 
the  estate,  in  the  hands  of  Lord  Nelson^  ajeudum  dege^- 
nerans^  with  all  the  incidents  attached  to  that  species  of 
fief,  and  that,  with  respect  to  the  power  of  alienating^ 
the  effect  of  a  power  to  appoint  a  successor  was  equiva- 
lent to,  or  even  greater  than,  a  clause  of  *^  cut  dederit^ 
introduced  into  the  grant. 

On  the  part  of  the  Defendants  this  is  denied ;  they 
admit  that  Lord  Nelson  had,  indeed,  an  absolute  power 
to  appoint  a  successor,  and,  by  such  appointment,  to 
depart  from  the  forma  striata^  which,  in  the  absence  of 
such  appointment,  would  have  governed  the  succession 
from  himself  personally ;  but  that,  by  the  very  terms  of 
the  grant,  the  successor  was  to  hold  in  formd  stnctd^ 
and  in  the  hands  of  the  appointed  successor,  ihe^fief 
was  to  be  noble,  pactionated,  and  held  according  to  the 
law  of  the  Franks. 

Supposing  that  the  power  might  have  been  exercised 
by  act  inter  vivos^  it  may  have  been,  that  Lord  Nelson 
personally,  might  have  sold  or  contracted  to^sell  the 
estate,  and  have  thereupon  nominated  the  purchaser, 
(being  a  proper  person),  to  be  his  successor.  But  the 
power  of  alienating  is  to  be  determined  with  reference 
to  the  terms!  of  the  grant,  and  although  Lord  Nelson 
was,  by  peculiar  bounty  and  as  a  special  favour,  em- 
powered to  nominate  a  successor,  who  was  not  one  of 
his  own  kindred,  and  might,  personally,  have  availed 
himself  of  such  power  to  effect  a  bale,  it  does  not  thence 

follow. 


'  ] 
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follo^,  tliat  the  jSgTwas  to  be  con^lddred  lis  tiftttium 
degenerans^  or  that  the^rwa  striata  was  to  be  departed 
fromi  any  further  than  was  warranted  by  the  express 
words  of  the  grant  The  successor^  was  to  receive  a  noble 
and  pactionated  fief,  the  succession  to  which  was  sub- 
jected to  the  law  of  the  Franks^  and  must  have  been  a 
person  proper  to  receive  investiture  of  and  to  enjoy  such 
fin  estate. 


184-6. 
Earl 

V. 

Lord 
Brio^ort. 


The  Plainttffy  alleging  that  the  clause  for  nominating 
a  successor^  did  (notwithstanding  the  other  clauses  in 
the  grant),  make  the  fief Jeadum  degeneranSf  alleges  also, 
that  the  fief  was  alienable  as  feudum  novum  $  and  it 
seems,  that  in  ordinary  cases,  vl  feudum  novum  was  alien- 
able by  the  grantee,  but  not  universally.  I  think  the 
evidence  shewn,  that  the  grane  might  be  made  on  such 
'  terms  aind  conditions  as  to  prevent  alienation  even  of 
feudtm  nommif  either  altogether  or  otherwise  than  In  a 
particular  manner ;  and  it  appears  to  me  that  the  condi- 
tions of  the  grant  now  in  question  are  of  that  kind.  If 
this  fief  was  known  or  intended  to  be  shobject  to  the  or* 
dinary  incidents  of  feudum  nctmm^  and  as  such  to  be 
capable  of  alienation  at  pleasure,  it  would  have  been 
superfluous  to  provide  for  alienation  or  departure  from 
the  ybnna  striata^  by  the  special  grant  of  a  power  to 
nominate  a  successor. 

Ai)d  I  have  therefore^  and  after  comparing^  together 
the  depositions  of  the  witnesses  on  both  sides,  come  to 
the  conclusion,  that  in  the  hands  of  Lord  Nehon,  the 
fiefj  though  alienable  in  a  particular  manner,  Was  not 

feudum  degenerans  or  infatrnd  largdj  and  that,  although 
it  WBS  feudum  nffvumj  it  was  not  feudum  ncfoum  with  the 
incident  of  alienability,  vrhich  might  'have  attended 

feudum  novum  not  granted  on  the  same  conditions. 


Vol.  VIII. 


Pp 


By 
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Earl 

liBLSOK 
V. 

Lord 
Bridpobt. 


By  his  willy  Horatio  Viscount  Ndson  nominated  and 
appointed  William  Nekon  (afterwards  Earl  Nthon)  and 
fFilHam  Haskwood  to  succeed  on  bis  death  to  the 
duchy  and  estate  of  Bronie^  upon  the  trusts  of  his  willy 
and  the  first  beneficial  use  was  limited  to  WiUiam  Earl 
Nelson  for  life. 

-    The  first  question  upon  the  will  is,  whether  it  ope*- 
rated  as  a  nomination  or  appointment  of  a  successor. 

If  it  did|  it  should  seem,  that  the  successor  so  ap* 
pointed  would,  as  nominee  of  the  grantee  having  the 
power,  take  the  estate  under  the  grant,  with  all  the 
powers,  restrictions,  and  incidents  thereto  annexed  by 
the  law  of  Sicily  and  the  conditions  of  the  grant 

If  the  will  did  not  operate  as  the  appointment  of  a 
successor,  the  successor  entitled  to  investiture  would 
have  to'  be  determined  by  the  course  of  succession 
authorised  by  the  law  of  Sicily^  and,  in  default  of  issue 
of  Lord  Nelson^  h\^  brother  WiUiam  Earl  Nelson  would, 
as  next  heir  male  collateral,  have  been  lawful  suc- 
cessor. 


No  particular  form  appears  to  have  been  necessary 
to  give  validity  to  the  nomination  or  appointment  of  a 
successor ;  but,  for  reasons  given  by  some  of  the  wit- 
nesses, two  persons  could  not  be  legally  appointed  joint 
successors,  and  the  witnesses  for  the  Plaintiff  do  not 
seem  to  have  considered  that  the  will  did  operate  as  the 
nomination  or  appointment  of  a  successor,  but  gave  to 
the  trustees  an  authority  which,  in  their  view,  was  a 
mandate  to  sell.  Their  opinion  seems  to  be,  that  Lord 
Nelson  himself  might  have  sold,  and  that  he  had  power 
to  authorise  his  fiduciary  heirs  to  do  all  that  he  might 

have  done  himself* 

Now 
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Now  the  power  which  Lord  NeUon  had  to  sell,  if  it 
depended  upon  his  power  to  appoint  a  successor,  was 
not  executed  by  him  otherwise  than  by  hb  will,  and  if 
his  will  did  not  operate  as  an  execution  of  the  power, 
the  power  was  not  at  all  exercised ;  and  as  it  is  dis« 
tinctly  stated  by  the  witnesses,  and  particularly  by  the 
PiaintiflTs  witness  Viciay  that  the  power  was  granted 
to  Horatio  alone^  and  could  not  pass  to  his  fiduciary 
heirs,  it  cannot  be  alleged,  that,  on  this  ground,  he  could 
authorise  his  fiduciary  heirs  to  do  all  that  he  might  have 
done  himself. 


1846. 


* 
The  opinion  rests,  as  I  suppose,  upon  the  notion  that 

the  estate  or  Jief  was  held  by  Lord  Nehon^  either  as 

feudum  degeneram  or  as  feudum  naoum^  with  an  inci-* 

dental  power  of  free  and  unrestricted  alienation.    As-* 

suming  this  notion,  the  witnesses  consider  (at  least  so  it 

seems)  that  Lord  Nelson  had  power  freely  to  sell  the 

estate,  not  only  by  his  own  personal  act  or  nomination, 

but  by  his  agents  or  trustees  appointed  by  his  will  for 

that  purpose ;  and  if  it  appeared  that  Lord  Nelson  him-- 

self  had  a  power  so  general  and  free,  and  if  the  power 

given,  or  meant  to  be  given  to  his  trustees  by  his  will, 

was  not  discretionary,  but  mandatory,  as  the  witnesses 

also  suppose,  it  might  have  been  right  to  say,  (as  they 

do),  that  until  the  investiture  of  Earl  William^  the 

trustees  might  have  sold  the  estate. 


iSut  the  whole  inference  rests  upon  the  correctness  of 
placing  the  estate  or  fief,  which  Lord  Nelson  held,  under 
the  class  of  feudum  naoim  or  Jeudum  degenerans^  and 
then  attributing  to  it  the  consequences  usually  attending 
fiefs  pfroperly  within  such  classification  or  nomencla- 
ture* This  does  not  seem  to  me  a  conclusive,  or  even 
safe  mode  of  reasoning.  The  power  of  dealing  with  the 
fief  must  depend  on  the  peculiar  conditions  of  the  grant 

Pp  2  and 
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and  on  the  general  law  applicable  to  such  cases,  and  the 
evidence  for  the  Defendants  appears  to  me  to  shew, 
that  upon  the  death  of  Lord  Nelson^  his  successor, 
whether  appointed  by  his  will  and  so  acquiring  his 
right  as  nominee  under  the  grant,  or  independently  of 
the  will,  or  of  any  nomination,  and,  in  default  of  issue, 
acquiring  his  right  under  the  general  law  affecting  the 
estate  granted,  became  entitled,  not  to  9kfeudum  notoum 
or  feudtm  degenerans,  but  to  sijeudum  nobile  et  antiquum^ 
to  be  held  informd  strtctcL 


It  seems  -to  have  been  considered,  on  the  part  of  the 
Plaintifi^  that  the  nomination  of  two  trustees  or  fiduciary 
heirs,  and  the  subsequent  limitation  of  the  first  bene 
ficial  interest  to  Earl  William  for  life,  did  not,  by  the 
law  o{  Sicily,  amount  to  the  appointment  of  a  successor* 

But  no  peculiar  form  of  appointment  being  necessary, 
the  beneficial  interest  and  substance  of  the  estate  having 
been  given  to  Earl  William  for  his  life,  he  being  en  tided 
to  the  usufruct  or  dominium  utile  of  the  property,  and 
having  actually  received  investiture,  as  successor  no- 
minated by  the  will,  I  consider  myself  bound,  in  con- 
formity with  the  evidence  for  the  Defendants,  to  con- 
clude that  Earl  William  was,  by  the  will,  duly  appointed 
successor  to  the  estate^  and  was,  as  such,  entitled  to 
claim  investiture. 

The  law  of  Siciljf  'did  not  admit  of  a  settlement  or 
conveyance  of  the  estate,  with  a  rule  of  successioh  con- 
formable, in  all  respects,  to  the  limitations  directed  by 
the  will. 


If  invesdture  were  claimed  by  and  granted  to  ^arl 
William^  he  would,  by  the  law  of  Sicilj/f  have  an  inalien- 
able estate;  descenbidle  to  his  son,  who  was  then  livingi, 

and 
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fibd  to  his  male  issue,  (if  it  should  be  continued),  without 
limit.  So  far  the  succession  by  the  law  of  Sicily  ivould 
be  substantially  consistent  vith  the  limitations  contained 
in  the  will  of  Viscount  Nelson, 

» 

But  if  the  male  issue  of  Earl  William  should  fail, 
{which  event  happened),  the  succession  would,  by  the 
effect  of  the  grant  and  of  the  law  of  Sicily^  pass  to  his 
daughter,  now  the  Defendant,  Jaady  Bridporif  instead 
of  passing,  as  was  intended  by  the  same  will,  to  Susannah 
Bolton^  the  Plaintiff's  grandmother;  and  if  Earl  Wil^ 
Ham  should  die  without  issue  (male  or  female),  the  sue* 
cession  would  then,  by  the  law  of  Sicily^  devolve  on 
Mrs*  Bolton^  if  living,  and  thus  bring  the  succession 
into  substantial  conformity  with  the  limitations  again,   j 

The  failure  of  the  male  issue  of  Earl  Nelson  was,  no 
doubt,  a  possible  event.  The  continuance  of  such  issue 
was  also  possible,  perhaps  not  improbable. 

It  was  desirable  to  provide  for  a  contingent  failure ; 
but  it  appears  to  me,  upon  the  evidence,  that  the  con* 
tingency,  if  it  could  be  provided  for  at  all,  could  only 
be  provided  for  by  selling  the  estate  and  investing  the 
produce  in  English  lands ;  and  then  arises  the  important 
question,  whether  the  estate  could  have  been  sold  upon 
the  death  of  Lord  Nelson.  He  intended  to  give  a 
power  of  sale ;  and,  from  the  statements  made  before  the 
Master,  it  does  not  appear  that  the  trustees  at  the  time 
felt  any  doubt  as  to  the  validity  of  the  power.  It  is 
said,  indeed,  that  William  Earl  Nelson  was  desirous  to 
sell  it  and  to  invest  the  produce  in  the  purchase  of  lands 
in  Engtandi  to  be  settled  upon  the  trusts  declared  in 
the  will ;  but  that  his  sisters  (who  were  consulted)  being 
of  a  different  opinion,  no  attempt  to  sell  was  made. 


1846. 


Earl 

I^ELSON 
V, 

Lord 

3RIDPORT. 
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On  considering  the  circumstances  under  which  the 
Bronte  estate  was  granted,  some  participation  in  the 
feelingSi  which  Mr.  Hadewood  says  were  expressed  by 
Mrs.  Bolton  and  Mrs.  Matchamj  might  perhaps  be  ex- 
cused. Few  persons  would  probably  have  not  been 
desirous  to  preserve,  as  long  as  it  could  be,  the  connec- 
tion between  the  title  of  Nebofi  and  the  title  and  estate 
of  Bronte;  few  would  not  have  shrunk  from  the  thought 
of  severing  them,  immediately  and  for  ever,  by  a  sale  of 
the  Bronte  estate. 


But,  independently  of  any  feeling  of  this  kind,  the 
question  now  is,  whether,  under  the  grant,  the  trustees 
of  Lord  Nelson  could  have  sold  the  estate,  and,  upon 
consideration  of  the  evidence,  and  thinking  that,  upon 
the  death  of  Lord  Nelson^  there  was  a  lawful  successor, 
I  am  of  opinion,  that  he  had  not  a  valid  power  to  alter 
the  rights  of  that  successor,  by  an  authority  to  sell 
given  by  will;  I  think  that  Earl  Nelson^  as  lawful 
successor,  became  entitled  to  the  estates,  with  all  the 
rights,  and  also  with  all  the  restrictions  incident  thereto 
by  the  Sicilian  law,  and  that,  as  the  law  then  stood, 
the  estate  was  inalienable  by  himself,  and  was  descend- 
ible from  him  to  his  male  issue,  and,  in  default  of  male 
issue,  to  his  female  issue. 


The  incidents  to  real  estate,  the  right  of  alienating 
or  limiting  it,  and  the  course  of  succession  to  it,  depend 
entirely  on  the  law  of  the  country  where  the  estate  is 
situated.  Lord  Nelson  having  accepted  this  Sicilian 
estate,  could  deal  with  it  only  as  the  Sicilian  law  al- 
lowed :  he  had  a  right  to  appoint  a  successor,  but  no 
right  to  modify  the  estate,  interest,  or  power  of  disposi- 
tion to  which  the  successor  was  entitled  by  the  law  of 
Sicily*    The  successor  became  the  holder  of  the  estate, 

subject 
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subject  to  the  incidents  annexed  to  it  by  the  grant  and  the 
law  of  Sicily f  and  no  others;  amongst  the  incidents  was^ 
a  particular  course  of  succession,  different  from  that 
which  Lord  Nelson  had  directedi  or  expressed  bis  wish 
and  intention  to  direct,  and  the  necessary  consequence 
appears  to  be,  that  no  operation  or  effect  could  be  given 
to  the  expressed  wish  and  intention,  as  to  the  succession 
to  the  estate  itself,  beyond  that  which  the  law  of  Sicily 
allowed.  Giving  effect  to  the  will,  so  far-  as  the  law  of 
Sicily  allowed,  a  successor  was  appointed,  and  Earl 
Nelson  became  entitled  to  investiture ;  but  the  investi* 
ture  was  to  follow  the  conditions  of  the  grant  The 
successor,  though  nominated  by  the  will,  took  the  estate 
under  the  grant ;  and  the  course  of  succession  thereby 
provided  (though  it  coincided  with  the  first  limitations 
in  the  will)  might  lead,  as,  in  fact,  it  did  subsequently 
lead,  to  a  departure  from  them ;  but  the  consequence 
appears  to  have  been  inevitable. 


IS^S. 


Moreover,  as  the  testator  could  not  subject  his  suc- 
cessor to  a  course  of  succession,  different  from  that  which 
accorded  with  the  grant  and  the  lawof  ^icify,  so  neither 
could  he  subject  the  successor,  as  such,  to  any  duties 
or  obligations,  different  from  the  duties  and  obligations 
which,  by  the  grant  and  the  law  of  Sicily,  were  annexed  to 
his  holding.  The  successor,  holding  by  the  law  of  Sicily f 
had,  at  that  time,  an  inalienable  estate,  and  any  authority 
or  direction  to  sell  it  was  inoperative;  and  I  am  unable 
to  find,  on  consideration  of  the  evidence,  any  sufficient 
reason  to  think,  that  the  case  was  different  before  or 
after  the  investiture  of  Earl  William.  When  the  will 
of  Lord  Nelson  first  spoke,  i.  e*  immediately  upon  his 
death,  the  nomination  of  his  successor  was  complete, 
and  no. other  person  could  have  claimed  investiture, 
and  as  connected  with  this  estate,  if  he  accepted  it,  be 

Pp  4  had 
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liad  the  right  and  duties  which  the  law  of  Sidltf  au* 
Dexed  to  it  and  no  others. 

I  therefore  think,  that  the  trustees  could  not  have 
made  a  valid  sale,  and  could  not  have  entitled  the  pur* 
chaser  to  investiture,  and  that  they,  being  unable 
either  to  execute  the  trusts  specifically,  by  procuring  a 
settlement  to  be  made  according  to  the  expressed  wishes 
of  the  testator,  or  to  execute  the  power  of  sale,  and 
thereby  acquire  the  means  of  purchasing  English  estates 
of  which  such  a  settlement  might  have  been  made,  were 
under  the  necessity  of  submitting  to  the  law  of  Sicifyf 
and  that  by  doing  so,  they  secured  and  effi^ted  the 
execution  of  so  much  of  the  trusts  of  the  testator's  will 
as  could,  by  the  law  of  Sicily^  be  carried  into  effect. 


Earl  Nelson^  being  one  of  the  trustees  of  the  will, 
was  bound  to  do  all  that  he  could  to  perform  the  trusts 
according  to  the  testator's  intention,  so  far  as  the  law 
enabled  him  to  do,  and  he  or  his  estate  would  have  been 
justly  answerable  in  this  Court  for  any  wilful  neglect  or 
violation  of  his  duty,  but  the  will,  as  to  the  Bronte 
estate,  appears  to  me  to  have  been  executed,  so  far  as  it 
could  be.  I  think  that  the  omission  to  provide  for  the 
contingent  failure  of  the  male  issue  of  Earl  William  was 
unavoidable,  and  that  the  subsequent  alteration  of  the 
general  laws  of  Sicily  cannot  be  deemed  to  have  revived 
the  executory  nature  of  the  trusts. 


Earl  Nelson^  the  duly  nominated  successor  of  Lord 
Nelson^  the  grantee,  had  obtained  the  only  estate  which 
the  law  of  Sicily  allowed  him  to  have,  an  inalienable 
estate  descendible  in  a  particular  manner.  By  an  alter- 
ation in  the  general  law  of  Sicily^  that  estate  was  after* 
wards  enlarged,  and  Earl  Nelson  became  the  absolute 


owner 
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owtifr  of  it,  with  a  free  power  of  disposing  of  it  as  he       1846. 

pleased.  ""^E^ 

Nelson 
No  complaint  of  this  can,  I  think,  be  justly  made  by        |^^ ^ 
descendlbles.      By  his  will,  the  Earl  gave  it  to  Lady    Bridport* 
Bridportf  who  would  have  taken  il  under  the  grant  and 
the  investiture,  if  the  law  had  undergone  no  change 
(after  the  investiture)  and,  consequently,  no  question 
arises  in  that  respect;  but  I  apprehend,  that  she  could 
not  have  complained,  if  he  had  given  the  estate  to  any 
stranger,  any  more  than  a  remainderman  under  an 
English  or  Scotch  settlement  could    complain  of,   or 
claim  remedy  against,  the  efiect  of  a  general  law,  which 
might  give  to  a  prior  tenant  in  tail,  a  greater  power  of 
alienation  than  he  before  possessed* 

And  regarding  Earl  Nelson  as  lawful  successor  in 
possession  of  the  estate,  with  all  the  legal  incidents  an-* 
nexed  to  it  by  the  law  of  5ic%,  I  am  of  opinion,  that 
upon  the  alteration  of  the  law,  he  became  entitled  to  the 
same  property,  with  all  the  incidents  annexed  to  it  by 
the  new  law. 

Being  one  of  the  trustees  of  the  will,  be  was  bound  to 
do  all  that  he  could  to  perform  the  trusts,  according  to 
the  expressed  intention  of  the  testator,  and  was  answer* 
able  in  this  Court,  for  any  neglect  of  his  duty.  But 
whether  he  did  or  omitted  to  do  any  thing,  which,  by 
the  law  of  England  made  him  answerable  or  his  assets 
liable  in  this  Court,  under  the  law  of  election  or  other** 
wise,  is  a  question  not  now  under  consideration,  and 
having  regard  to  the  law  of  iSic%,  I  am  of  opinion, 
that,  according  to  the  evidence,  which  is,  unfortunately, 
contradictory  in  many  important  points,  I  am,  on  the 
whole,  of  opinion  — 

K  That 
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1*  That  the  Bronte  estate  could  not  be  conTcyed  or 
settled,  with  a  succession  conformable  with  the  limit- 
ations intended  to  be  secured  by  the  settlement  directed 
by  the  will»  in  all  respects,  or  to  any  extent  greater 
than  was  provided  by  the  investitttret 


2,  That  the  trustees  named  in  the  will,  or  William 
Earl  Nelson  as  successor,  had,  at  the  time  of  Lord 
Nebon^s  death,  no  power  or  authority  to  make  a  valid 
sale  of  the  estate,  or  to  cause  investiture  thereof  to  be 
granted  to  a  nominee  of  their  own,  as  purchaser  or 
otherwise ;  and 

d«  That  the  alteration  made  in  the  law  of  Sicily  gave 
the  absolute  ownership  of  the  estate  to  William  Earl 
Nelsofif  and  that  the  estate  did  not  continue  to  be,  and' 
did  not  then  become,  subject  and  liable  to  the  trusts  of 
the  will,  so  far  as  they  regarded  the  Bronte  estate. 

I  think  that  the  Master's  findings  on  the  several 
matters  which  are  the  subject  of  the  several  exceptions 
now  under  consideration,  viz.,  the  8th,  9th,  10th,  11th, 
1 2th,  ISth,  and  1 4th  are  substantially  correct,  that  the 
grounds  on  which  the  exceptions  are  supported,  are  not 
established  by  the  evidence,  and,  therefore,  -that  the 
exceptions  must  be  overruled. 


NoTB.-— The  exoeptions  having  been  dbposed  of,  the  case  still 
renudns  to  be  heard  on  further  directionB. 
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RIOBY  V.  PINNOCK.  y^v.  s. 

l|/rR.  KINDERSLEY SLud  Mn  Halleit  moved  for  a  The  Court 

-L^-*-     commission  to  take   the    Defendant's  answer  w»W  not  pros- 
pectively ai»- 
abroad,  and  that  it  might  be  received  without  the  oath  pense  with  the 

of  the  messenger.    They  cited  Cox  v.  Ntmman  (a),  and  Jh^i^wenMr 

referred  to  a  recent  case  oiBeed  v.  (/Brien  (b).  to  whose  cus- 

tody an  answer 
is  confided. 

I^e  Master  of  the  Aolls. 

When  by  accident  the  answer  has  been  unsealed, 
the  Court  has  taken  on  itself  to  consider  whether  it 
fairly  arrived  at  the  office,  in  the  same  state  in  which 
it  was  delivered  to  the  messenger ;  but  I  am  not  aware 
of  any  case  in  which  the  Court  has  prospectively  dis- 
pensed with  the  security  of  the  oath  of  the  messenger. 

I  do  not  feel  at  liberty  to  dispense  with  the  ordinary 
rule  of  the  Court,  and,  unless  some  arrangement  be 
made  between  the  parties,  take  all  that  is  asked  by  this 
motion,  except  the  dispensing  with  the  oath  of  the 
messenger. 

Mr.  Turner  made  a  similar  motion,  which 

Mr.  Cairns  opposed,  and  a  similar  result  followed. 

(a)  2  Ves.  4"  S'  168.  office  of  the  Clerks  of  Records 

(b)  Rolls,  4th  Kov.  1844,  in  and  Writs.  No  point  was,  how- 
which  the  answer  had  been  taken     ever,  decided  in  it. 

in  Runia,  and  sent  by  post  to  the 
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Nov.  14. 

• 

Notice  of  an 
application 
under  the  52(1 
Order  of  Afoy, 
1845,  to 
appoint 
guardians  ad 
item  to  infants 
whose  father 
was  dead,  was 
served  at  the 
house  of  the 
mother  and 
her  second 
husband  with 
whom  the 
infants  were 
residing : 
Held  suffi. 
cient. 


HITCH  V.  WELLS. 

'FLI'R.  BLOXAM  applied  For  the  appointment  of 
guardians  ad  litem  to  infants  under  the  S2d 
Order  of  May  1845  {a).  The  father  of  the  infants  was 
shewn  by  evidence  to  be  dead,  and  the  infants  were 
residing  with  their  mother  and  her  second  husband. 

The  ^  notice  of  such  application  "  was  served  at  the 
house  of  the  mother  and  second  husband. 

« 

The  Master  of  the  Rolls  held  this  sufficient,  £md 
made  the  order*. 

(a)  Ord.  Can,  297, 


WINCKWORTH  v.  WINCKWORTH. 

Tl  Y  his  will,  the  testator  gave  his  residuary  personal 
'^'^  estate  to  his  executors  in  trust  for  all  his  children 
living  at  his  de&th,  share  and  share  alike,  the  shares  of 
his  sons  to  be  transferred  or  assimied  upon  thcii-  attain* 
iug  twenty-one,  and  as  to  his  daughters'  shares,  he 

directed 


Julj/  24. 

Absolute  in- 
terest cut 
down  to  a 
life  interest 
for  a  litniied 
purpose,  held 
to  remain  ab- 
solute upon,, 
failure  of 
that  purpose. 

A  testator  bequeathed  his  residuar}'  estate,  in  terms,  which,  in  the  first  instance, 
gave  absolute  interests  to  hts  children,  but  he  directed  that  half  only  of  his  danghtefb' 
shares  should  be  transferred  to  .his  daughters  at  twenty-one  or  umrriage,  and  the 
other  settled  on  them  for  life,  with  remainder  to  their  children.  There  were  gifts 
over  in  events  which  did  not  happsn.  A  daughter  attained  tWenty-one  and  died 
without  having  been  married.  HelU,  tluit,  as  to  her  moiety  directed  to  be  settled,  she 
bad  an  absolute  interest  subject  to  the  rights  of  her  children,  and  there  being  none, 
her  representatives  were  entitled  to  that  moiety. 
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directed  one  moiety  only  to  be  transferred  upon  their 
attaining  twenty-one  or  being  married,  and  that  the 
other  moiety  should  be  held  in  trust  for  the  separate 
use  of  the  daughters  for  life,  and  after  their  deaths, 
upon  certain  trusts  for  the  benefit  of  their  children.  He 
then  declared  **  that  if  any  one  or  more  of  his  said 
children  should  die  before  attaining  the  age  of  twenty- 
one  years,  if  a  son  or  sons»  without  leaving  lawful 
issue  of  his  or  their  respective  body  or  bodies,  or  being 
8  daughter  or  daughters^  should  die  before  attaining 
that  age  or  being  married  {which  event  did  not  happen)^ 
then  he  gave  their  shares  over  to  the  survivors.  But 
in  case  all  his  children  who  should  be  living  at  his 
decease  should  die  before  attaining  the  age  of  twenty- 
one  years,  if  a  son  or  sons,  without  leaving  lawful  issue 
of  any  of  their  respective  bodies,  and  if  a  daughter  or 
daughters,  before  attaining  that  age  or  being  married, 
{which  event  did  not  happen)^  then  he  gave  his  resi- 
duary estate  to  his  nephews  and  nieces  living  at  the  de- 
cease of  the  survivor  of  his  children." 


1845. 


WlNCK- 
WORTII 

V. 
WlJfCK- 
WORTU. 


The  testator  died   in    180S,   leaving  six  children. 
Henrietta^  one  of  the  testator's    daughters,   attained 
wenty-one,  and  died  unmarried  in  1844. 

A  petition  having  been  presented  for  payment  of  her 
share  to  her  representative,  the  question  was,  who  became 
entitled  to  the  moiety  of  Henrietta's  share  directed  to 
be  settled. 


Mr.  Kindersley  and  Mr.  Renshaw  in  support  of  the 
petition. 

The  daughters  took  absolute  vested  interests  in  the 
residue,  subject  to  be  partially  divested,  as  to  a  moiety,  in 
the  event  of  there  being  children.    There  having  been 

no 
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WlNCK- 
WORTH 

WlNCK- 
WORTH. 


no  children  of  Henrietta^  the  event  intended  to  be  pn^ 
vided  for  by  the  testator  has  not  happened,  and  the 
moiety  belongs  absolutely  to  the  representatives  of  Hetir 
rieUa*  They  cited  Sturgess  v.  Pearson  (a}t  Scey  v. 
Barnes  (&)|  Locker  v.  Bradley,  (c) 

Mr.  Turner,  for  the  next  of  kin  of  the  testator,  con- 
tended, that  Henrietta  was  expressly  limited  to  a  life 
interest  in  the  moiety  to  be  settled,  and  that  on  her 
death  unmarried,  such  moiety  became  undisposed  of 
and  passed  to  the  next  of  kin  of  the  testator. 

The  Master  tfihe  Rolls,  without  hearing  a  reply. 

The  testator,  in  the  first  instance,  gave  absolute 
vested  interests  in  the  entirety,  but  one  moiety  of  the 
daughters*  shares  was  to  be  so  settled  as  to  give  in- 
terests to  the  children  of  each  daughter.  There  having 
been  no  children  of  Henrietta^  and  no  gift  over  in  the 
event  which  has  happened,  you  must  revert^to  the  prior 
absolute  gift ;  and  on  the  whole,  it  appears  that  in  the 
event  which  happened,  Henrietta  was  absolutely  en- 
titled to  that  moiety,  subject  to  the  gift  in  remainder 
to  her  children  which  failed,  and  therefore  the  moiety  in 
question  belongs  to  her  representatives. 


(a)  4  Mad.  411. 
{b)  8  Met.  335. 


(c)  5  BeavoH,  S9S. 


Note.— -See  Carver  v.  Bowlet,  SRuts.  4*  ^«  ^0\*;  Kampf  v. 
Jonetj  S  Keen^  756. ;  Eing  y.  Hardwicky  3  JBeavan,  552,;  Campbell 
V.  Brtmmriggf  I  PlttL30l,;  Green  y.  Harvey,  I  Mare,  431.;  Eaion 
V.  Barker,  8  Colfy^  124. 
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RICKABE  V.  GARWOOD.  J»ijf  as. 


THE  tesUtrix  oave  two  sums  of  S002.  and  400/  Gift  of  a  Ic^ 
C8cy  to  A,  for 
Stock  to  her  execators^  in  trust  for  EUtabeih  Smith  life,  with  re- 
fer life,  with  remainder  to  Thomas  Richabefor  life,  and  for'Sf^an^d^' 
after  the  death  of  the  survivor,  upon  trust  to  pay  &c.  after  the  death 
the  same  « to,  between,  or  amongst  Esther  Pye^  the  upjn  JJ^  ^'^ 
wife  of  Richard^  if  she  should  be  then  living,  but  if  pay  it ''  to, 

between  or 

she  should  be  then  dead,  to,  between,  and  amongst  amongst  C,  if 

the  children  of  the  said  Esther  Pye  and  the  children  then  living, 

•^  but  if  then 

of  the  said   Thomas  Rickabe,  lawfully  to  be  begotten,  dead,  to, 

who  should  be  then  living,  equally  to  be  divided  be-  ^'^jf®°  ^^ 

tween  or  among  them,  share  and  share  alike,  if  there  children  and 

should  be  more  than  one ;  and  if  there  should  be  but  ^^^^  ^^^^^^ 

one  such  child,  the  whole  to  be  paid  or  transferred  to  living,  equally, 

,  ,  .,j  „  &c."    Held, 

such  one  child."  that  C.  and 

the  children 
of  .0.  took 

Esther  Pye  survived  the  tenants  for  life,  Elizabeth  per  capita. 
Smith  and  Thomas  RicJcabe ;  Tliomas  Rickabe  survived 
Elizabeth  Smith,  and  died,  leaving  five  children  him 

surviving* 

« 

A  petition  being  presented  for  payment  of  the  fund 
out  of  Court,  a  question  arose  as  to  the  interests  taken 
by  Esther  Pye  and  the  children  of  Thomas  Rickabe 
under  the  above  bequest. 

Mr*  ChandlesSf  for  the  children,  contended,  that 
the  legacies  being  given  *^to  between  and  amongst*' 
Esther  Pye  (she  being  living  at  the  period  of  distribu* 
tion)  and  the  children  of  Thomas  Rickabe  "equally," 
they  took  per  capita^  and  that  Esther  Pi/e  was  there- 
fore 


sso 
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IhCKABB 

r, 

Garwood* 


fore  entitled  to  one-sixth  only.     He  cited  Damding  ▼• 

Smith,  {a) 

Mr.  Temple  contra^  for  EsiJier  Pye^  contended,  first,  that 
in  the  event  which  had  happened,  there  was  an  exdasiTc 
gift  of  the  whole  to  her,  she  being  living  at  the  death  of 
the  tenants  for  life,  and  that  she  was  therefore  entitled 
to  the  whole.  Secondly,  that  if  that  were  not  the  true 
construction,  then  that  she  took  a  moiety  of  the  fund ; 
it  being  the  intention  of  the  testatrix  to  divide  it 
between  her  and  the  children  of  Thomas  Bidrabe^  the 
latter,  as  between  themselves  alone,  and  not  as  between 
them  and  Estha*  Pye,  to  take  share  and  share  alike. 
He  cited  Brett  v.  Norton,  (i) 

Mn  ChandlesSf  in  reply. 

The  Master  of  the  Rolls  said,  he  could  not  con- 
strue the  words  as  contended  for  by  Mr.  Temple,  That 
the  words  "  to  between  and  amongst "  which  were 
repeated  a  second  time  in  this  bequest,  implied  a  dis- 
tribution, and  that  such  distribution  was  to  be  made 
between  Mrs.  Pye  (if  living)  and  the  children  of 
Thomas  Rickabe  equally.  The  result  therefore  was, 
that  they  took  per  capita^  and  Mrs.  Pye  was  entitled  to 
one-sixth  only. 


{a)  5  Beaton^  541.,  And  see 
ttregorjfV,  TheAttomej^General, 
9  BeavaUf  566. 


(h)  4  Beavan,  859. 
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ROUTH  V.  HUTCHINSON.  .Voi,  m. 

Dec.  4. 

nPHE  testator  died  in  1819,  leaving  a  widow  and  five  A  testator 
children,    namely,    Emma,    Catherine^    Oswaldj  the  residue 

CtUhberty  and  George.  trustees,  for 

the  main- 
tenance of  his 

By  his  will,  he  devised  a  real  estate  to  bis  trustees  to  five  children 

.  during  their 

convey  to  his   son  Oswald  when   and  so  soon   as  he  respective 
should  attain  twenty-one ;  and  as  to  the  rents,  in  the  ™d°hJ!X' 
mean  time,  and  until  Oswald  should  attain  twenty-onei  rected  them 
he  directed  that  the  same  "  should  be  considered  as,  ^^^  surplus"  ^ 
and  fall  into  and   become  part  of  the  residue  of  his  income,'* for 
personal  estate,  and  that  his  trustees  should  stand  pos-  the  residuarv 
sessed  thereof  upon  the  same  trusts  as  were  thereafter  l?g*^c"»  ""^ 

'  form  part  of 

expressed,  &c.  concerning  such  residue."  the  residue  of 

bis  estate," 

He  bequeathed  the  residue  of  his  estate  and  effects  aforesaid,  on 

to  his  trustees,  upon  trust  to  convert  and  invest  in  the  ^•>*'^op«yt 

otC*  me  re* 

funds,  and  stand  possessed  thereof,  in  trust  to  pay  an  sidue  to  his 

iSI'll 

annuity  to  his  wife,  and  apply  a  competent  part  of  the  at  twenty-five 
dividends  thereof,  according  to  their  discretion,  in  the  i"  certain 
maintenance  and  education  of  the  five  children  **  during  their  shares 

their  respective  minorities."   He  proceeded  as  follows :  —  *o  ^  vested 

*     1  1  1         n        1      1.  .  1      -I     o  ■•  ■      at twentv-one, 

"  And  as  to  the  surplus  of  such  dividends  &c«  which,  &c.;  and  at 

from  time  to  time,  should  accrue  or  arise  therefrom,  as       '  age.  they 

'       ^  ^     '        were  entitled 

aforesaid,  it  was  his  will,  and  he  directed,  that  his  said  to  receive  all 
trustees  should  lay  out  the  same  Ifi  the  public  funds,  in  uporTwhat'' 
their  own  names,  so  as  to  accumulate,  Jbr  the  benefit  of  Moold  tlien 
his  residuary  legatees^  and  form  part  of  the  residue  of  his  their  •'  re-  ^ 

residuary  •pective 

^  shares."     He 
authorised  advancements  to  be  made  to  his  sons,  to  be  deducted  out  of  their  shares 
before  any  *'  final  division.**    One  child  having  attained  her  proper  age,  received  her 
share  of  the  then  aggregate  fund.    Held,  that  she  retained  no  interest  in  the  subsc* 
quent  accumulations  accruing  during  the  minorities  of  the  other  children. 

VouVIir.  Qy 
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1845*        residuofy  estate^  and  subject  as  aforesaid^  that  bis  said 

^^^^^      trustees  should  payy  assign  or  transfer,  to  or  for  the 

V.  benefit  of  the  five  children  (naming  them),  all  the  said 

Hutchinson,  ^ggidue  of  his  estate  and  e£fects,  or  the  stocks,  funds, 

or  securities  whereon  the  same  should  then  stand  or  be 
placed  out  or  invested,  when  and  as  they  should  re- 
spectively attain  the  age  of  twenfyifive  years  in  the 
shares  and  proportions  and  in  manner  following:"  — 
One  sixth  part  or  share  of  such  residue  to  Emmoj  and 
one  other  sixth  part  or  share  to  Catherinef  and  as  to 
the  remaining  four  sixth  parts  of  such  residue,  that  his 
said  trustees  should  pay,  assign,  or  transfer  the  same  unto 
and  amongst  his  said  three  sons  Omaldf  Cuihberty  and 
George^  share  and  share  alike. 

**  Provided  always,  and  it  was  his  will  and  intention 
that  such  respective  shares  of  such  respective  bequests 
should  become  a  vested  interest  in  the  said  Emma  and 
Catherine  and  his  said  sons  respectively,  at  the  age  of 
twenty-one  years,  and  not  before ;  and  if  any  of  them 
should  happen  to  die  under  that  age,  then  that  the 
bequest  or  ^respective  bequests  of  her,  him,  or  them  so 
dying,  should  sink  or  fall  into  the  residue  of  his  estate 
for  the  equal  benefit  of  the  survivor  of  them.  Provided 
likewise,  that  in  case  his  said  trustees  or^  the  majority  of 
them  should  think  fit,  to  pay,  assign,  or  transfer  all  or 
any  part  of  the  respective  shares,  of  all  or  any  of  them, 
Emma  and  Catherine^  and  his  sons,  to  them,  respectively, 
at  any  time  after  they  should  have  attained  their  age  of 
twenty-one  years,  and  before  they  should  have  attained 
the  age  of  iwenty-^ve  yearsj  he  left  it  to  the  discretion  of 
his  trustees  so  to  do:  Provided  likewise,  and  he  did 
thereby  will  and  declare,  that  Emma  and  Catherine  and 
his  three  sons  respectively  should,  immediately  from 
and  after  they  should  respectively  attain  their  respective 
ages  of  iwenty^one  years,  become  entitled  to  receive  all 

such 


Hutchinson 
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such  dividends  and  interests,  which  should,  from  the        1845. 
time  of  their  respectively  attaining  that  age,  accrue  or     ^^^^ 
become  payable,  for  or  in  respect  of  so  much  and  such  ^^      v. 
part  of  the  stocks  or  funds  whereon  the  said  residue  of 
his  estate  should  be  invested,  as  aforesaid,  as  should,  at 
the  time  of    their  respectively  attaining  the  age   of 
twenty-one  years,  appear  to  be  their  respective  shares  or 
proportions  thereof;   and  that  his  trustees  should,  in 
the  mean  time,  and  until  their  respective  shares  of  and 
in  the  said  residue  of  his  estate  should  be  paid  or  trans- 
ferred to  them,  respectively,  pay  all  such  dividends  or 
interest  in  respect  thereof,  when  and  as  the  same  should, 
from  time  to  time,  become  due  and  payable  unto  Emma 
and   Catherine^  and  his  three  sons  respectively,   ac- 
cordingly." 

The  testator  then  provided  a  fund  for  answering  his 
wife's  annuity ;  and  he  authorised  his  trustees,  out  of 
the  dividends  of  the  trust  funds,  to  advance  any  sum 
they  should  think  iSt,  for  the  purpose  of  placing  out  his 
sons,  or  of  giving  them  a  superior  education,  but  so  as 
the  whole  of  the  monies  advanced  should  be  .deducted 
^*  from  and  out  of  the  respective  shares  of  his  sons 
of  and  in  the  residue  of  his  estate,  before  uny  Jln£d 
division  thereof  should  be  made." 

Emma^  the  eldest  child,  attained  twenty-one  in  1826, 
and  George^  the  youngest,  attained  twenty-one  in  the 
year  18S7«  When  Emma  attained  twenty-one,  the 
trustees  appropriated  and  paid  to  her  one  sixth  of  the 
capital  and  of  the  then  accumulation.  The  shares  of 
the  other  children,  then  minors,  w«re  at  the  same  time 
set  apart,  but  the  accumulations  were  not  thenceforward 
divided,  but  until  the  youngest  attained  twenty-one, 
Ihey  were  carried  to  a  separate  account,  and  now  con* 
sisted  of  S048/.  consols, 
c  0.9  ^  Agues- 
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1845.  A  question  now  arose  as  to  the  mode  in  which  this 

^    *  accumulated  fund  ous^ht  to  be  divided.    The  eldest  child 

V.  claimed  one  sixth  part  thereof,  as  forming  part  of  the 

Hutchinson,  residue. 

Mr.  C  P.  Cooper  and  Mr.  Bichner^  for  the  PlaintifTs, 
the  trustees,  merely  stated  the  facts  of  the  case. 

Mr.  Kindasley  and  Mr.  Calvert^  for  Emma^  the  eldest 
daughter, 

Mr.  Turner  and  Mr.  Faber^  for  Catherine^  and 

Mr.  Tinney  and  Mr.  W.  T.  S.  Daniel,  for  Oswald, 
contended,  that  the  accumulations,  which  accrued  be- 
tween the  period  of  the  eldest  and  youngest  child  at- 
taining twenty-one,  formed  part  of  the  general  residue, 
and  was  divisible  amongst  the  five  children,  in  the  pro- 
portions mentioned  in  the  will.  That  this  was  not  an 
ordinary  case;  but  one  in  which  the  testator  had  ex* 
pressed  a  peculiar  intention,  which  could  not  be  de- 
parted from.  That  it  was  not  improbable  that  the  tes- 
tator intended  that  all  his  children  should  start  in  life 
with  equal  fortunes,  which  would  not  be  the  case  if  the 
youngest  received  eleven  years'  accumulations  more 
than  the  eldest.  That  the  '^surplus''  which  should 
arise  ^^  during  their  respective  minorities,*'  was  to  ac- 
cumulate *^  for  the  benefit  of  the  residuary  legatees," 
and  ^^form  pari  of  the  residue,'*  and  that,  therefore,  as 
residue,  was  divisible  amongst  all,  in  proportion  to  their 
shares  therein.  That  it  was  plain,  from  the  expression 
<' final  division,"  used  by  the  testator  with  reference  to 
the  deduction  directed  to  be  made  in  respect  of  advances 
for  placing  his  sons  out  in  any  profession  &c.,  that  be 
contemplated  tiJiTial  settlement  when  the  youngest  at- 
tained his  age;  that  it  was  impossible  to  ascertain^ 

finally^ 
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finally,  the  whole  share  of  any  child  at  twenty-one,  as,  at        1845. 
that  period,  there  might  be  outstanding  estate  ;  for  there      ^^^ 
were  unaccrued  rents  of  the  realty ;  there  was  the  fund  v. 

set  apart  to  provide  the  annuities  which  could  not  then 
be  divided,  and  there  were  also  contingencies,  on  the 
happening  of  which  the  reserved  fund  might  belong  to 
those  who  had  attained  twenty-one« 

Mr.  Boupelly  and  Mr.  JV.  H.  Clarke  for  Cuthhcrt^  and 
the  youngest  son,  contrd.  It  is  impossible  to  suppose 
that  the  testator  could  have  meant,  that  after  each  child 
had  received  his  proportion  and  enjoyed  its  income,  he 
should  still  retain  an  interest  in  that  portion  of  the  fund 
letained  for  the  shares  of  the  other  children.  The 
eldest  was  to  take  one-sixth,  but  if  she  were  allowed, 
first,  to  receive  the  one-sixth,  and  its  income  from  1826 
to  18S7,  and  afterwards  to  take  one-sixth  of  the  in- 
terest of  the  shares  reserved  for  the  other  children 
during  the  same  period,  she  would,  evidently,  receive  a 
greater  proportion  of  the  residuary  .estate  and  accumu- 
lations than  one-sixth. 

The  children,  at  twenty-one,  were  entitled  to  receive 
the  interest  which  should  accrue  on  such  part  of  the 
residue  "  as  should,  at  the  time  of  their  respectively 
attaining  the  age  of  twenty-one  years,  appear  to  be  their 
respective  shares  or  proportions  thereof; "  and  the  trus- 
tees were,  "  in  the  mean  time  and  until  their  respective 
'shares  of  and  in  the  said  residue"  should  be  paid,  to 
pay  such  dividends  accordingly.  This  shows,  that  the 
testator  Intended,  that  every  child's  share  in  the  fund 
then  divisible  should  be  successively  ascertained,  as  and 
when  they  attained  twenty-one,  and  that  the  residue 
was  to  be  retained  and  accumulated  merely  for  the 
benefit  of  those  who  bad  not  attained  twenty-one. 

Qq  3  The 


S86  CASES  IN  CHANCERY. 

1845.  j%g  Master  of  the  Rolls,  in  substance,  said, 

The  testator  had  special  regard  to  the  minori^  of  his 
Hutchinson,  children.  He  intended  that  they  should  be  all  maintained 

out  of  the  income,  during  their  respective  minorities ;  and 
that  the  surplus,  after  providing  for  such  maintenance^ 
should  be  invested  and  accumulated  '*  for  the  benefit  of 
the  residuary  legatees,  and  form  part  of  the  residue  of 
his  estate."  It  appears  to  me,  that,  by  these  expressions, 
the  testator  must  have  had  regard  to  the  aggregate  fund, 
composed  of  his  residuary  estate  and  of  the  accumu- 
lations which  accrued  prior  to  the  period  of  some  child 
becoming  entitled  to  have  his  share  ascertained.  Now, 
according  to  the  subsequent  words  of  this  will,  the  share 
of  each  child  was,  of  necessity,  to  be  ascertained  at  the 
age  of  twehty-one,  for,  at  that  age,  the  legacy  was  to 
become  vested,  and  the  child,  independent  of  any  dis* 
cretion  vested  in  the  trustees,  was  entitled  to  the  whole 
income  of  his  share :  besides  this,  the  testator  had,  an 
effect,  directed  a  division  to  be  made  on  each  child  at- 
taining twenty-one ;  for  although  the  imperative  direction 
to  pay  was  at  twenty-five  years,  the  legacy  was  vested  at 
twenty-one,  and  the  trustees  had  full  discretion  and 
authority  to  pay  it  at  twenty-one.  Of  necessity,  diere- 
fore,  there  was  to  be  an  ascertainment  of  each  child's 
share  on  his  attainment  of  twenty-one. 

Emma  having  attained  twenty-one,  it  was  necessary 
for  the  trustees  to  ascertahi  that  which  appeared  to  be 
her  share  of  the  fund  then  divisible.  This  consisted 
of  one-^ixth  of  the  capital,  and  one-sixth  of  the  then 
accumulations.  This  was  the  whole  share  which  she 
was  entitled  to  receive,  and  being  taken  out  of  the 
aggregate  fund,  she  could  not  retain  any  interest  in  the 
remaining  five-sixths.  Her  share  could  not  be  as- 
certained. 
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certainedy  withouti  at  the  same  time,  ascertaining  that  of       1845. 
the  other  children  who  were  entitled  to  the  remainder.       ^^^^^"^ 

ROUTH 

She  received  her  share,  and  the  contest  now  is  as  to  Hutchinsok. 
the  subsequent  accumulation  on  the  other  five-sixths. 
But  it  is  difficult  to  imagine  how,  after  carrying  off  her 
aliquot  share,  she  could  preserve  an  interest  in  the  re- 
served shares  (beyond  the  contingent  interest) ;  nor  can 
I  see,  how  a  party  who  has  received  her  whole  share  in  a 
particular  fund,  is  to  have  a  share  in  the  income  of 
that  which,  in  the  division,  was  retained  for  the  share 
of  some  one  else. 

I  am  of  opinion,  that,  out  of  the  whole  aggregate  fund, 
an  aliquot  portion  was  to  be  taken  as  each  attained 
twenty-one,  and  that  the  remainder  was  to  be  reserved  for 
the  other  children  who  had  not  attained  that  age.  The 
result  is,  that,  when  Emma  attained  twenty-one,  she 
was  entitled  to  one-sixth,  and  the  remainder  was  to  be  re- 
served for  the  other  four  children  and  to  be  accumulated. 
Again,  when  Catherine  attained  twenty-one  she  was  en- 
titled to  one-sixth  of  the  then  aggregate  fund,  com- 
posed of  what  was  left  after  the  first  division  and  the 
subsequent  accumulationsi  and  so  on  for  the  rest  of  the 
children. 

This  gets  over  every  difficulty,  and  I  hardly  know 
where  the  ambiguity  is,  if  you  keep  in  mind  that  the 
share  of  each  child  was  to  be  ascertained  and  become 
vested  at  twenty-one,  and  was  to  be  paid  either  then,  or 
at  twenty-five. 


Qy  4 
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18*5* 

Jtm^irs:  •  .  BAINBRIGGE  v.  BLAIR. 

A  trustee  HPHE  testator,  \fy.  his  will^   appointed  Mr. 
iiciio?  i"n  the        -    C^s  confideqtial.  attomej  and  .solicitor)  and  two 

trust  matters,  other  p&csons%..  trusti^  and  execufcorfi^  and  be  gave  to 

titled  to^costs  ^'*  Blair  2,00L  ^*  as  a  compenaat^n  for  his  trouble  in    , 

out  of  pocket,  actiocr  as,  one  of  the  executors  of  his  wilL"     The  te^ 

Theruleisnot  ,  ,     .      ,        ,       ,  ,  «_. 

inflexible,  and  tator  dcv^ed  H^al  and  perjional  estate  to  hi$  trusteea  upon. 

compengation    cerfaill  U^stsu 
may,  in  special         ^ 
cases,  be  made 

the  nutho^rity  ^ '^^  ^'^^^  vconlaiqed ;  a  cJanse  empowering  the  tnis^cs 
of  the  Court,    to  retain  &c.  out  of  the  trust  niod(iks»  **  all  aoch  fulL. 

by  a  fixed  al-     ,  i  i  i  i 

lowance,  but  losses,  costs,  charges,  damages,  and  expences,  as  he  or 
not  by  allow,   th^y    respectively^  should  or  misA^i  bear,  pay,  sufier, 

ing  him  to  .  ,  ,  ^  . 

make  the  sustmo^ :  l$xpend^  QT  fae  put  untOi  for,  ot*  by  reaSDQ,  or 
usual  pro-  means,  or  on  account  of  the  management  or  execution  of 
charges.  any  of  the  trusts  thereby  in  him  or  them  reposed,  or  in 

consequence. /thereof." 

The  testator  died  in  Jtme  18 1^8,  and  his'  w'Al  was 
proved'  by  his  tbtee  executors^  After  the  testator's 
death,  considerable  Utigation  occorred  as  to  kis-  affliirs 
and  estate*  In  this»  Mr. -iB/aiV  acted  as  attorney  and  So- 
licitor ibr  tfao  trustees,  and  for  a  cesiuigue  frra/  ubdet' 
the  wiU.  There  vens  thre^  suit^  arising  out  of  trans*' 
actions. in  which  the  testator  was  engaged  in  his  Itfe^ 
time;  one,  a foreelosuce  suit,. instituted  by  the  testator^ 
which.  )¥ss  revived  after  hb  death,  and  a  foreolosuce  ob^ 
tained,  and  in  which  proceeding  thecosts of  all  parties 
were,  as  usual,  added  a$  against  th^  m6rtga^i\  Be* 
sidfi^  these,  there  were  a  succession  of  suits  to  iofipeach 
the  testator's  will,  which  were  defeated^  a  isuii  to  pen* 
petuute  testimony,  actions  of  ejectment,  and  a  suit  to 

establish 
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establish  the  will  and  carry  the  trusts  into  execution^         18i5. 

Blair  acted  professionally  in  these  and  also  in  the  sale  of  ^^^^^^ 
part  of  the  estate,  and  in  obtaining  a  transfer  of  a  mort«-  t*. 

gage  affecting  part  of  the  testatoi'^s  estate. 

By  the  decree  in  the  administration  suit,  made  in 
1835,  the  will  was  established,  and  accounts  were  di« 
rected  against  the  trustees,  and  the  Master  was  directed, 
jn  taking  the  accounts,  to  make  to  the  trustees  ^*  all 
just  allowances."  The  costs  incurred  by  Blair  in  his 
character  of  solicitor  to  the  trustees  and  executors, 
(stated  to  amount  to  upwards  of  5,000/.,)  were  carried  in 
and  claimed  ;  but  the  Taxing  Master  declined,  without 
tlie  special  direction  of  the  Court,  to  allow  Blair  any 
costs  beyond  money  out  of  pocket. 

The  assignees  of  Blairy  who  had  become  bankrupt, 
thereupon  presented  a  petition,  supported  by  affidavit, 
stating :  — • 

That  Blair  ^*  was,  for  many  years  previous,  and  up 
to  the  time  of  the  testator's  death,  and  had  been  for  a 
great  number  of  years,  on  terms  of  great  intimacy  and 
personal  friendship  with  him,  and  was  better  acquainted 
with  his  conduct,  habits,  and  manners  (which  were  ec- 
centria  in  some  respects,  though  perfectly  sane),  than 
any  other  person,  and  better  qualified,  from  such  know- 
.  ledge,  to  defend  the  suit,  and  support,  as  solicitor  of  the 
parties  interested,   the  testator's   will;    and   from   the 
hazardous  nature  of  the  case,  another  solicitor  could  not 
have  been  found  to  carry  on  those  suits.     That  Blair 
carried  on  the  same  with  his  own  money,  and  if  the  will 
had  been  set  aside,  Blair  would  have  lost  every  shilling, 
which  was  necessarily  incurred  in  the  litigation  men- 
tioned in  the  petition." 

That 
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Bakndriook 


Blair,  in  his  character  of  solicitor  to  the  trustees  and 
V.  executors,  were  expended  for  the  benefit  of  the  testator's 

9LAIR.        estate,  which  had  derived  considerable  advantage  there- 
from, and  were  necessarily  incurred  in  carrying  tbe 
trusts  of  the  said  will  into  execution,  and  would  have 
been  incurred  to  a  much  greater  extent,  if  the  trustees 
and  executors  had  employed  any  other  solicitor  to  act 
therein,  other  than  Blair*     That  from  the  peculiar  na- 
ture and  character  of  the  trusts  of  the  will  and  codicils, 
there  was  not  any  solicitor  who  would  have  undertaken 
to  conduct  the  several  suits,  and  to  incur  the  other 
costs,  without  a  personal  guarantee  for  his  costs;  and 
there  was  not  any  person,  save  Blair,  willing  and  able 
to  give  such   guarantee,  and  the  cestuique  trusts  were 
infants  or  persons  of  no  fortune  or  substance. 

It  also  stated,  <*  that  Blair  had  paid,  laid  out,  and 
expended,  divers  large  sums  of  his  own  monies,  in  the 
payment  of  salaries  to  assistants,  clerks,  and  others, 
who  had  been  employed,  during  very  considerable  por- 
tions of  their  times,  in  the  management  of  the  ai&irs  of 
the  testator,  and  respecting  the  execution  of  the  trusts 
of  his  said  will." 

The  petition  prayed  a  reference  to  the  Master,  to 
enquire  as  to  the  propriety  and  necessity  of  the  suits 
and  proceedings ;  an  enquiry  as  to  the  costs  incurred, 
and  whether  the  testator's  estate  received  any  and  what 
benefit  or  advantage  therefrom,  and  whether  the  estates 
would  have  been  preserved  for  the  cestmque  tinsts,  if 
Blair  had  not  acted  in  his  character  of  solicitor ;  and, 
if  the  Master  found  in  the  affirmative,  then  that  the 
costs,  charges,  and  expences  of  Blair  might  be  taxed 
and  allowed. 


Mr. 
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Mr.  Tttmer  and  Mr.  Wright  in  support  of  the  peti- 
tion. The  first  question  is,  whether  there  is  any  such 
rule  that  a  trustee,  properly  devoting  his  time  and  pro-* 
fessional  services  in  suits  respecting  the  trust  estate,  U 
bound  to  do  so  gratuitously.  It  is  true  that  in  fdoore 
V.  Frowd  (a),  decided  on  the  authority  otNeoo  v.  Jones  (J), 
such  was  considered  to  be  the  rule ;  but  Lord  Manners 
and  Lord  Eldon^  in  a  previous  case,  appear  to  have 
entertained  a  different  opinion.  The  very  point  arose 
in  Carmichael  v.  Wilson  (c),  and  Lord  Manners  said,  '^  I 
have  consulted  with  Lord  Eldon  on  the  subject,  and  he 
agrees  with  me,  that  where  an  attorney  is  an  executor, 
and  carries  on  or  defends  suits  relatmg  to  the  assets, 
he  is  to  be  strictly  watched,  but  if  he  acts  fairly  in  them, 
he  is  to  be  paid  like  any  other  attorney." 


184-5. 

Bainbriggv 
Blair. 


Secondly,  If  such  be  the  general  rule,  is  it  so  in« 
flexible  as  to  admit  of  no  exception  ?  That  is  not 
so,  for  in  Mars/tally.  Hollctunatf  (d\  the  Court  sanc- 
tioned a  prospective  and  retrospective  allowance  to 
a  trustee  for  his  trouble,  and  that  in  a  case  in  which, 
like  the  present,  the  trustee  had  a  legacy  of  200/. 
given  him. 


Thirdly,  in  this  case  there  are  special  circumstances, 
which  take  it  out  of  the  general  rule,  or  at  least  warrant 
an  enquiry  before  the  Master.  Mr.  Blair  was  the  only 
person  cognizant  of  the  affairs  of  the  testator,  who  was  a 
man  of  very  eccentric  habits,  and  he  was  the  only  indi- 
vidual qualified  to  defend  the  estate,  in  the  course  of 
the  expensive  litigation  to  which,  after  the  death  of  the 
testator,  it  became  subject.  In  all  the  different  pro- 
ceedings Mr.  Blair  was  successful,  and  by  his  profes- 
sional 


{a)  5  Myl.  4r  Cr,  45. 
(k)  9  Jarman  Btfth.  338. 


{c)  8  MoUqy,  537. 
(d)  S  Sumn.  455^ 
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sional  exertions  and  at  his  persons^  risk,  the  edtate  has 
been  preserved  for  the  cesiuique  imsts.  It  is  but  reason- 
able that  some  CDtnpensatioil  should  be  made  fur  Ihe  loss 
of  time  and  labour  of  himself  and  clerks.  With  regard 
to  the  foreclosure  suit,  his  costs,  as  between  party  and 
party,  have  been  added  to  the  debt,  and  t)m9  the  tes* 
tator's  estate  has  received  the  benefit  of  them :  surely 
this  an:H>unt  ought  to  be  repaid  to  Mr.  JS/atr,  and  at  all 
events  an  enquiry  ouj;ht.to  be  directed* 


Mr.  Kinderslej/  and  Mr.  IF.  T.  &  Daniel^  conlrd,  did 
not  object  to  the  form  of  this  proceeding,  but  argued. 
First,  th^t  there  could  not  now  be  any  serious  doubt 
as  to  the  existence  of  the  rule  in  question,  for  it  had 
been  so  expressly  decided  by  Lord  Lyiidhurst  in  New 
V.  Joties,  and  afterwards  by  Lord  Cotlaiham  in  Moot-e 
V.  F/Viixl,  and  those  decisions  had  since  been  followed 
in  Fraser  v.  Palmer  (a),  and  in  Collins  v.  Carey,  [b) 
Secondly,  tliat  the  case  of  Marshall  v.  Hollarxay  was 
totally  inapplicable,  for  there,  the  trustee  *^  declined 
to  prove  the  will  or  act  as  trustee  (c),  and  being 
the  person  best  acquainted  with  the  testator*s  affairs, 
iiad  been  employed  by  the  other  trustees  as  their 
agent/'  Thirdly,  that  there  were  no  circumstances  to 
justify  an  enquiry.  The  trustee  had  a  legacy  given 
to  him,  expressly  as  a  compensation  for  his  trouble  in 
acting  as  one  of  the  executors.  He  had  proved  the 
will,  received  his  legacy,  and  hacl  acted  professionally  in 
the  trust'  litigation,  without  any  application  to  the 
Court;  and  having  raised  no  such  claim  in  the  suit, 
he  had  been  party  to  a  decree  giving  him  "just  allow- 
ances **  only.  That  as  to  the  mortgage  costs,  it  did  not 
appear  that  the  foreclosed  estate  was  worth  even  the 
mortgage  mohey. 


Mr. 


[fl)  4  r.  4  Co/.  Ejcc.  515. 
sjb)  2  Bejif>.  128. 


(c)  2  Swan*  435. 
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Mr.  Turner^  in  reply* 

!^aTnbrigg^ 
York  V.  BrGfnm{a\  and  l^lfffii  v.'  Murray  {b)^'  were       \^  ?/ 

also  cited. 

The  Masteii  of' the  Rolls.  Under  the  decree  di- 
recting the  Master  to  malce  to  him  "nil  just  nllowance.s** 
Mr.  Blair  claimed  the  amount  of  his  several  bills  of 
costs  in  relation  to  the  several  suits,  nctidns  at  liiw,  and 
other  matters,  in  which  he  had  been  engaged,  and  acted 
as  the  solicitor  for  the  trustees,  he  himself  being  one« 

The  Taxing  Master  was  of  opinion,  that  Mr.  Blair 
was  merely  entitled  to  the  monies  disbursed  by  him  in 
carrying  on  that  business  ;  that  Mr.  Blair,  being,  al  the 
same  time,  the  solicitor  and  trustee,  and  thus  occupying 
the  double  character  of  the  person  employing,  aui)  the 
person  employed,  was  not  entitled  to  liave  any  remuner^ 
ation  for  his  services,  and,  in  the  absence  of  any 
special  order  to.  the  contrary,  must  stand  in  the  situation 
of  all  persons  who  act  as  trustees,  and  perform  the 
duties  of  his  trust  gratuitously.  The  Taxing  Master 
having  communicated  this  opinion,  the  parties  have,  by 
agreement,  come  to  the  Court  upon  petition. 

Jt  has  been  urged,  in  the  first  place,  by  one  of  t)>e 
petitioner's  counsel,  thot  I  ought  not  to  consider  this  tp 
be  a  general  rule.  How  can  1  do  otherwise  ?  It  was  dis«- 
tinctly  declared  to  be  the  rule  by  Lovdl^dhursl  in  the 
case  of  New  v.  Jones,  for  reasons  distinctly  stated,  by 
bim^  and  which,  I  believe^  hpve  never  since  been  seriously 
doubted.  Next,  the  same  point  came  before  Lord 
Cottenhanif  in  the  case  of  Moore  v.  Frasod,  and,  after  a 

long 

(fl)  1  Col/y,  260.  {6)  2  Alk.  58. 
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1845.        long  argument  and  careful  consideration  by  him,  he 
.^■^^'^'''^^'^     declared,  with  equal  precision  and  force,  that  such  was 
V.  the  general   rule.      The   same    point  was  afterwards 

BLAm.  brought  before  Mr.  Baron  Aldenon,  sitting  in  the  Court 
of  Exchequer  in  Equity,  and  he  came  to  a  similar  con- 
clusion for  reasons  equally  cogent  After  these  three 
solemn  and  distinct  decisions,  it  is  too  much  to  suppose 
that  I  am  able  to  treat  them  as  of  no  authority  what- 
ever, and  adopt  a  dissimilar  opinion. 

There  seems  to  have  been  a  case  decided  in  Ireland 
prior  in  date  to  any  of  the  three  I  have  mentioned.  It 
is  stated^  that  Lord  Manners  communicated  with  Lord 
Eldon  on  the  point,  and  afterwards  stated  Lord  Eldon^s 
opinion  to  be  directly  contrary  to  these  three  decisions. 
There  must,  I  think,  be  some  error  in  the  report,  as  I 
have  often  heard  Lord  Eldon  say  the  contrary  of  that 
which  is  imputed  to  him.  I  cannot  consider  the  case 
as  an  authority ;  but  even  if  it  were,  there  are  the  three 
subsequent  decisions,  which  I  consider  have  settled  the 
rule  of  the  Court,  and  to  be  binding  upon  me.  I  have 
no  authority  to  alter  it. 

Considering  the  rule  to  be  perfectly  established,  it 
is,  however,  said,  that  it  ought  not  to  be  acted  on 
upon  the  present  occasion,  and  it  is  asked  whether 
this  rule  admits  of  no  exception  whatever?  I  do  not 
think  so,  because  in  the  adipinistration  of  trusts,  this 
Court  will  take  care  to  promote,  to  the  utmost  extent 
of  its  jurisdiction,  that  which  appears  to  be  most  for  the 
benefit  of  the  trust,  and  will  take  iMo  consideration 
every  circumstance  tending  in  any  way  to  promote 
that  benefit.  It  will  even  deviate  from  its  own  general 
rules,  if  it  finds  circumstances  warranting  that  devia^ 
tion  and  that  it  may  be  safely  allowed  without  breaking 

down 
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down  the  auth<»ity  of  the  general  rnle^    But  after        1845. 
all  the  industry  that  has  been  bestowed  on  this  case^    J"^"" 
no  case  or  dictum   has  been  produced,  in  which  the  o. 

Court  has,  in  such  a  case,  allowed  a  solicitor  to  ^^^^^' 
make  his  professional  charges,  as  for  professional 
business  done  by  him  for  the  trust.  If  such  a  case 
exist,  it  has  certainly  escaped  my  observation.  In 
MarAcUl  v.  HciUnoayy  the  trustee  and  solicitor  was  not 
allowed  to  charge  his  bills  of  costs,  or  to  charge  for 
each  particular  item  of  business  done,  but  an  enquiry 
was  directed,  whether  it  would  be  proper,  under  the 
peculiar  circumstances  of  that  case,  to  give  him  some 
remuneration  or  compensation  for  his  loss  of  time  and  * 
trouble.  I  may,  therefore,  safely  say,  that  this  Court 
would  not,  even  in  a  case  where  it  thought  a  deviation 
from  the  general  rule  advisable  and  proper,  make  that 
deviation  in  the  way  here  proposed,  namely,  by  allow- 
ing a  gentleman,  acting  as  solicitor  for  himself  as  trus- 
tee, to  make  the  usual  professional  charges  against  the 
trust  fund.  To  do  so,  would  be  to  place  a  party  having 
a  duty  conflicting  with  his  interest,  in  the  position  of 
having  to  make  out  his  own  bill  against  himself,  leaving  ' 

any  error  which  might  occur  to  be  settled  and  set 
right  at  some  future  occasion. 

I  do  not  feel  satisfied  that  the  petition  asks  for  the 
allowance  of  an  annual  sum ;  but,  even  assuming  that  it 
did  so  distinctly,  what  is  there  in  the  case  to  induce  me 
to  make  an  order  for  an  enquiry  on  the  subject.  It  is  said, 
that  I  ought  now  to  direct  an  enquiry,  whether  the  services 
of  this  gentleman  have  been  beneficial.  He  was  both 
solicitor  and  trustee ;  his  accounts  as  trustee  have  not 
yet  been  passed:  on  one  side  it  is  said  that  he  is 
indebted  to  the  trust,  on  the  other,  that  he  is  out 
of  pocket :   I  cannot  give  credit  to  the  assertion  on 

either 
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1845.       either    side^    I   must   take    it  to    be    a    matter    of 

^Ai^uttiGQ     ^^^^^^'     '^»  l^owever,  seems  extraordinary  to  roe,  the 
V.  decree  being  made  in  18S5,  that  now,  in  1845,  it  is  not 

^^^^'       ascertained  on  which  side  the  balance  o(  the  trust  ac- 
count is.     It  is  desired,  that  I  should  assume,  from 
the  nature  of  these  matters,  namely,  the  impeachment, 
and  the  establishment  of  the  will  &c.,  that,  if  not  clearly 
beneficial  to  the  persons  interested  under  the  will,  yet 
there  is  at  least  such  a  prima  Jade  case,  as  to  entitle 
the  petitioners  to  an  enquiry,  in  order  to  make  out  that 
all  this  was  beneficial.     Bur  assuming  that  all  that  was 
done  here  was.  highly  beneficial,  and  that  a  great  benefit 
was  acquired  to  the  estate  by  the  exertion  of  the  trustee, 
was  he  not  bound  to  do  his  utmost  for  the  benefit  of  his 
trust?     In  every  case  a  trustee  might  say,  I  have  had 
a  great  deal  of  trouble  in  these  matters,  and  have  spent 
a  considerable  portion  of  my  time  about  them :  pay  me  for 
my  time  and  trouble !   Is  that  the  rule  ?   I  am  not  aware 
of  the  existence  of  any  such  rule,  nor  has  any  authority 
been  produced,  which  tends  in  the  least  to  shew,  that 
this  is  the  way  in  which  trustees,  who  have  strictly  per- 
formed their  duly  and  thereby  procured  a  benefit  to 
the  astate,    are  to  be  dealt  with.    It  is  very  different 
from  the  case,  where  a  trust  being  in  the  course  of  exe- 
cution, and  many  things  remaining  to  be  done,  which 
can  be  done  beneficially  only  by  a  particular  trustee, 
who  cannot,  from  his  situation,  do  it  without  grievous 
personal  loss,  and  that  party  comes  to  the  Court,  and 
stales,  that  he  is  in  a  situation  and  is  willing  to  do  these 
.  things,  but  that  he  cannot,  consistently  with  his  own 
interest,  proceed  with  such  duties,  and  gratuitously  de- 
vote his  time  for  the  benefit  of  the  trust.     In  such  a 
case,  it  is  competent  for  the  Court,  considering  what 
is  beneficial  to  the  cesiuis  que  tnistj  and  is  calculated  to 
promote  their  interest,  to  take  the  matter  into  consider- 
ation. 


ationV  and  to  give  projjer  I'ferhuneratioti  to  tHat  persbn       *  lft4i. 
who  alone,   by  his  own  exertion,   can  prdcluc6  that  m^2L^ 
benefit,  '  *    i;. 


BtAtn. 


There  are  various  ways  in  which'  provision  might  be 
made  for  such  a  case ;  thus,  a  person  appointed  trustee 
with  his  own  consent,  might  say  to  the  testator,  '^ there 
will  be  a  great  deal  of  law  business  in  this  hiatterj  !^  tt 
reasonable  that  I  should  do  it  for  nothing?'  If  yoti  so 
intend^  do  not  appoint  me  trustee.'^  A  testator/ tfabugrh 
knowing  that  if  his  trustee  acted  as  soHdtot,  and  wefeal* 
lowed  to  make  his  professional  charges,  he  Wotikf  be  en- 
abled to  make  business  for  himself,  might,  neveirtheiess, 
insert  an  authority  in  the  will  permitting  !i,  and  tlris  is 
hot  unfrequently  done;  there  would  theii  be*  no  ques- 
tion a^out  the  matter.  But  here,  Mr.  lilahy  itiitead  of 
guarding  himself*  in  that  way,  took  the  legtlty  of  200/*, 
expressly  as  a  compenshtion  for  his  trouble.  '   .  • 


>  / 


TTiere  is  another  way  in  which  this  malt6r  mi^t  haVe 
been  brought  forward.  After  the  litigation  and  dif- 
ficulty arose,  Mr.  Blair  might  have  applied  t(^  the 
Court,  staling  the  circumstances  of  the  suit,  and  how 
important  it  was  that  the  leglal  bdsiness  of  this  trust 
should  be  carried  on  by  him,  that  it  would  be  a  loss  to 
him  to  carry  it  on  without  remuneration,  and  asking  the 
Court  peirmission  to  do  it.  He  did  not  so  act$  he  put 
in  his  answer  to  the  bill,  without  claimhig  any  thing  in 
respect  of  these  matters;  the  cause  tomes  to  a  hearii^; 
"  all  just  allowances  '•  are  directed  to  be  niade  to  him, 
but  this  point  was  not  even  meniioried.  If  Mr.  flteiV 
had  stated  the  matter  in  his  answer  of  had  presented  a 
petition,  to  come  on  at  the  hearhig,  to  obtahi  any  allow- 
ances of  this  sort,  the  circumstances  would  then  have 
been  taken  into  consideration,  and  such  directions  gtvqn 
by  the  Court  as  the  circumstances  rendered  proper; 

Vol.  VIIL  R  r  but 
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Blair. 


but  here,  nothing  of  the  sort  was  donej  and  the  dooree 
directed  the  accounts  to  be  taken  and  just  allowasioes 
to  be  made.  Under  these  circumstances,  I  do  not  thiok 
there  is  any  authority  for  me  to  make  an  order  on  any 
part  of  this  petition,  and  I  must  dismiss  it  with  costs. 

It  is  certainly  presented  contrary  to  the  ordinary  rule 
of  this  Court;  and  if  it  had  succeeded,. it  could  only 
have  been  an  indulgence,  in  allowing  the  Petitioners 
something  which  they  ought  to  have  secured  to  them* 
selves,  if  they  were  intided  to  it,  by  raising  the  points  at 
a  proper  period. 


1846. 
April  II,  IS. 

Where  the 
demand  of 
the  Plaintiff 
is  submitted 
to,  and  the 
only  question 
between  the 
parties  is  the 
costs  of  the 
suit,  the  cause 
ought  not  to 
be  proceeded 
in,  but  an  ap- 
plication 
ought  to  be 
made  to  the 
Court  to  pre- 
vent the  ex- 
pence  of 
further  pro- 
ceeding. 


SIVELL  V.  ABRAHAM. 

^T^HIS  was  a  bill  for  specific  performance,  institoted 
by  the  purchaser,  who  had  paid  his  purchase- 
money  and  been  let  into  possession :  there  was  also  a 
cross  bill  of  discovery. 

The  simple  object  of  this  suit  was  to  compel  the 
vendor  to  obtain  the  concurrence  of  the  heir-at-law  of 
the  testator  in  the  conveyance.  The  bill  was  filed  on 
the  nth  of  October  1841,  and,  in  March  1844,  the  De- 
fendant prevailed  on  the  heir  to  execute  the  convey- 
ance. The  evidence  in  the  cause  was  afterwards  taken, 
and  subsequently,  in  Junef  the  Defendant  first  gave 
notice  to  the  Plaintifi*  that  the  deed  had  been  executed, 
and  proposed  that  the  bill  might  be  dismissed  without 
costs.  The  Plaintifi*  refused  to  accede  to  these  pro* 
posals,  passed  publication  and  now  brought  on  the  cause 
for  hearing. 


Mr. 
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Mr.  Kindersley,  Mr.  Wood,  and  Mr.  Whiibread,  for  1846- 

the  Platntifi^  stated  that  all  the  requisitions  of  the  Plain-  ^^^^^ 

tiff  having  been  satisfied,  the  only  question  was  as  to  v. 

the  costs  of  the  suit.  Abraham.  ; 

The  Master  of  the  Rolls.  Where  every  thing  had 
been  submitted  to,  surely  the  Plaintitf  ought  not  to  have 
gone  on  incurring  further  expenses ;  he  ought  to  have 
applied  to  the  Court  as  to  the  costs. 

Mr.  Kindef'sley,  It  would  have  been  a  very  hazard- 
ous experiment,  there  is  no  precedent  for  such  an  appli- 
cation ;  besides  this,  in  the  situation  of  the  cause,  it  was 
a  much  cheaper  proceeding  to  set  down  the  cause  than 
to  apply  on  affidavit  and  counter-affidavit 

The  Master  of  the  Rolls.  It  is  perfectly  well  esta- 
blished, that  where  a  Defendant  submits  to  the  whole 
demand  of  the  Plaintiff,  and  to  pay  the  costs,  he  has  a 
right,  at  once,  to  stop  all  further  proceedings.|(a}  When 
the  whole  demand  of  the  Plaintiff  has  been  fully  satis- 
fied, and  no  question  remains  but  that  of  the  costs,  the 
Court  would  not  permit  the  Plaintiff  to  go  on  incurring 
useless  expence.  Such  a  proceeding  seems  so  wrong, 
that  I  cannot  have  the  least  doubt  that  the  Court 
would  interfere^  if  an  application  had  been  made. 

Mr.  Turner  and  Mr.  Kinglake^  for  the  Defendant, 
cited  authorities  to  shew  that  the  concurrence  of  the 
heir  was  unnecessary. 


(d)  Pemberion  ▼.  Topham,  Uruon^  7  Beav,  €€•;  Darner  t. 
1  Beav,  716.;  Holden  v.  Kynas^  Lord  PortarHngUm,  C,  P.  Cooper^ 
ton,  2  Beav.  304. ;  FiM  v.  B<h     {t.  CgU)^  SS9.>  and  S  PkUlips,  50. 
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Abraham. 
April  12. 


734^  Master  of  (he  Rolls. 

This  case  has  been  brought  on  uuder  circmnstances 
new  to  nie.  It  is  a  case  in  which  the  demand  of  the 
Plaintiff  has  been  satisfied  so  long  ago  as  March  134r4>9 
and  now  the  case  is  brought  on  to  be  heardy  on  the  sole 
question  as  to  who  is  to  bear  the  costs  of  the  suit. 

,  In  Marcli  1844,  the  Defendant,  firom  motives  which 
cannot  fail  to  meet  with  the  Bpprobation  of  the  Court, 
procured  the  execution  of  the  deed  by  the  heir-at-law. 
Though  he  did  not  think  the  Plwitiff  strictly  entided 
to  it,  he  considered  it  proper,  <m  his  part,  to  procure 
for  the  Plaintiff  the  execution  of  the  conveyance  by  the 
heir-at-law. 

The  whole  cause  of  litigation  having  been  thus  re- 
moved, and  the  only  question  in  the  cai^se  withdrawn, 
the  Court  has  no  opportunity  of  considering  the  ques- 
tion in  dispute  between  the  parties.  The  Defendant 
having  effected  this,  gave  a  notice  to  the  Plaintiff,  which 
was  substantially  a  correct  notice  to  give.  "  He  says  I 
have  done  this ;  I  do  not  admit  you  are  entitled  to 
require  it,  and  therefore,  do  not  admit  .1  am  bound  to 
pay  the  costs  of  the  suit ;  but  I  am  willing  to  put  an 
end  to  it  without  costs. 


The  Plaintiff  having  received  this  notice^  gave  no- 
tice, that  if  the  Defendant  did  not  consent  to  pay  the 
costs,  he  must  proceed  in  the  suit.  I  think  the  last 
part  erroneous,  considering  that  the  demand  of  the 
Plaintiff  had  been  satisfied,  and  that  the  only  question 
remaining  was,  who  was  to  pay  the  costs.  It  would  have 
been  more  satisfactory  and  proper  for  the  Plaintiff  to 
have  made  an  application  to  the  Court  respecting, the 
costs. 


It 


,CAS95,IN  CHANCERY. 

It  is  true,  that  if  there  had  been  no  evidence  taken,  it 
would  have  been  necessary  to  produce  affidavits  on  such 
att  rippllcatibh  ;  bnt  befe  there  was  the  answer  of  the  De- 
fendant, which  might  be  read  on  the  mere  question  of 
costs,  and  there  was  also  the  evidence  in  the  cause  then 
aetuftily  taken.  Ah  apptrcation  might  have  been  made 
to  the  Court';  and  every  thing  now  before  it  might 
have  been  then  brought  under  its  consideration.  I  am 
dfopiritoh that! oogfit  not to'a^low'any costs  subsequent 
to  tb^  notice  given  Ir^  the  Defehdaitt.  The  only  question 
is,  as  to  the  previous  costs'.  Considering  the  nature  of 
the  case,  and  the  situation  of  the  parties,  ahd  all  that 
ha^  taken  pYate,  it  appears  to  me  that  the  Defendant 
ought  to  pay  the  costs  of  the  suit  up  to  the  time  when 
he  gave  the  notice. 
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I  am  evert  reluctant  to  charge  the  Defendant  with  any 
costs,  as  I  entirely  approve  of  his  conduct  in  obtaining 
the  execution  of  the  deed  and  in  giving  the  notice. 


Note,  »^  See  4  Ann-  c.  18,  #»  fl3,;  Knox  v.  JSrowu,  1  (7ar^359., 
2  JS,  C  C.  186,;  Van  Sandau  v!  Moore,  1  Ruts,  p.  469.;  Suckling 
V.  Maddocks,  3  IT,  ^  C.  (^x.)  232. ;  Siagg  v.  Knowles^  3  Hare, 
241,;  Robinson  \»  Rother,  1  V.  ^r  C.  {€,€.)  7,;  Field  y.  Robinson, 
7  Beagasti  66.  « 
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Feb.  18. 

A  legatee  has 
a  clear  right 
to  have  a  sa- 
tisfactory ex- 
planation of 
the  state  of 
the  testator's 
assets,  and  an 
inspection  of 
the  accounts, 
but  he  is  not 
entitled  to  a 
copv  thereof, 
attneexpence 
of  the  estate. 
An  estate 
was  repre^ 
sented  to  a 
legatee  by  the 
personal  re- 
presentatives 
as  barely  suf- 
ficient to  pay 
the  debts,  but 
the  accounts 
were  not 


OTTLEY  t^.  GILBY. 


npHE  testator,  by  his  will,  gave  to  tbe  Plaintiff  a 
-^  legacy  of  lOOOf.    to  be   paid   on    his   attaininfir 


legacy 
twenty-one 


attaining^ 


The  testator  died  in  1828»  and  his  will  was  proved 
by  his  executors  Tatton  and  Lockwood.  TatUm  died; 
Lockwood  survived  and  died  in  1827*  The  Defendants 
Gilby  and  Shepherd  were  his  executors. 

In  1885,  the  Plaintiff,  having  attained  twenty-one,'ap- 
plied  to*  Gilby  and  Shepherd  for  his  legacy,  and  he  was 
informed  by  their  solicitors,  that  the  assets  were  barely 
sufficient  to  pay  the  testator's  debts,  *'  and  consequently, 
the  legacy  bequeathed  by  his  will  to  the  Plaintiff  would 
not  be  paid."  Some  further  correspondence  took  place, 
and  on  the  29th  of  December  1887,  the  Plaintiff's  soli- 
citors wrote  to  the  Defendant's  solicitors,  stating,  that, 
was  filed,  and  unless  they  received,  within  a  fortnight,  such  an  ac- 
afterwards  an    ^ount  as  a  leffatee  in  the  situation  of  the  Plaintiff  had 

offer  was  made  °. 

to  produce  the  a  right  to  require,  they  would  place  a  bill  on  the  file. 

A  reply,  but  no  account,  was  sent,  and  this  bill  was  filed 

in  Decen{ber  1888  against  Gilby  and  Shepherd  for  an 

account  and  administration  of  the  estate. 

Their  answer  shewed  that  the  estate  liad  been  ex- 
hausted in  payment  of  the  debts,  and  the  Defendants 


accounts, 
which  was 
declined. 
Ultimately,  a 
small  surplus 
was  ascer- 
tained to  exist, 
and  to  be  due 
from  the  re- 
presentatives, 1     1    .     1    1.  «.     t 
but  which  was  Stated  tbeir  belief,  that  204/.   was  due   from   the  tes- 

the  le^cies,  which  were  of  a  very  considerable  amount.    The  Court  disapproved  of 
the  litigation,  and  gave  the  Plaintiff  no  costs;  but  directed  the  representatives  to 
retain  their  balance  in  discharge  of  their  costs. 
Duty  of  solicitors  to  check  useless  litigation. 
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tator's  estate  to  his  executors;  that  they  could  not  1845. 
have  furnished  accounts  without  incurring  great  ex- 
pence»  which»  they  submitted^  they  were  not  bound  to 
incur;  and  that,  after  the  institution  of  the  suit,  they 
offered  to  produce,  for  the  Plaintiff's  solicitors'  inspec- 
tion, the  accounts  and  evidences,  but  that  the  offer  was 
rgected,  unless  accompanied  with  an  undertaking  to  pay 
the  Plaintiff's  costs. 

At  the  first  hearing,  it  was  objected,  that  the  repre- 
sentatives of  Tatton  were  necessary  parties.  They  were 
accordingly  made  parties,  and  a  decree  was  made  for 
taking  the  usual  accounts. 

On  taking  the  accounts  in  the  Master's  office,  it 
appeared  that  the  receipts  of  Lockwood  exceeded 
118,000/.;  but  two  items  of  charge  having  been  dis- 
allowed, a  balance  of  178/.  was  found  due  from  Lock'- 
Moood;  on  the  other  hand,  a  sum  of  8SZ.  was  found 
due  to  his  executors,  who  admitted  assets,  and  this 
sum  being  set  off,  961.  was,  on  the  whole,  found  due 
from  Gilby  and  Shepherd^  but  nothing  appeared  due 
from  the  representatives  of  Tatton.  This  balance  of  95/. 
formed  the  whole  assets,  and  the  legacies,  amounting  to 
13,000/.,  remained  unpaid. 

The  case  came  on  for  further  directions,  and  the  only 
question  was,  who  ought. to  bear  the  costs  of  the  suit. 

Mr.  lAoydj  for  the  Plaintiff,  contended,  that  the  suit 
having  been  rendered  necessary  by  the  neglect  and  re- 
fusal of  Gilby  and  Shepherd  to  furnish  accounts,  when  it 
appeared  that  they  had  a  balance  in  hand.  That  as 
the  representations  respecting  the  accounts  had  been 
disproved  in  the  Master's  o£Sce,  they  ought  to  pay  the 

iZ  r  4  costs. 
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costs.     He  cited  Sharpies  v.  Sharpies  (fl)^  a^d  disHii}^ 
guisbed  this  case  from  ^  ^''Qft.  casie^  (6)         •  .   - 

As  to  the  costs  of  the  xepresentativea  of  y^atfonjhe 
argued,  that,  as  the  co-Defendants  had^  uBDacessarily, 
insisted  on  their  being  .made  parties  (notbii^  being  due 
from  them),  the  Plaintiff  oug^t  to,  pay^fhofis  fost^  in  cbe 
first  instance>  and  havie  thepi  over,  as  against  Gilffg  aad 
Shepherd*  , .  ^  .  .    •    ,     • 

Mr.  Kindersley  and  Mr.  Colvile^  contra,  for  Gilby  and 
Shepherdj  relied  on  Kit^  v.  Bryant  {c)  and  JRobinsan  v^ 
miott.{d) 

.   Mr.  Teed,  for  the  representatives  of  TqUoru 

The  Master  qf'ihe  Ro^ls. 

I  regret  to  have  a  case  of  such  v^kiton,  mTnecessar]r, 
and  improper  litigation  brought  befbre  me.    * 

The  first  answer  to  the  I^ai^tiff'S'  a]^plicatk>it  was' 
not  a  proper  one,  for  a  legatee  has  a  rieai^  right  to  have- 
a  satisfactory  explanation  of  the  state  of  the  testator's  ' 
assets,  and  an  inspecilon)  of  the  accounts;  but  be  hrid  n6 
right  to  require  a  copy  of  tlie  abcbubts'  at  tli^'e^pence 
of  the  estate.  Here  no  inspection  was  offered  before 
the  institution  of  the  suit^  but  il  \taS  pfi^opcysed  bfter*-' 
wards;  I  think  thatl^be  ^ybsal  of  lli^l'lai^tfflr'i'^ll).' 
citors  to  inspect  them'orikss  fchdr  costs'wi^r6  pdld^-^a^  '' 
wrongs  as  Ghach^  air  ekafYifbfttlotl  'ttttrldohot  hftfie  pf^ 
judiced  the  Plaintiff's  claim,  and  the  information  fur- 
nished by  the  accounts,  to  which  they  voluntarily  shut 
their  eyes,  might  have  prevented  further  litigation. 

The 


.'  J 


(a)  M^Cleh  506. 
\b)  4  Mad.  S7S. 


(c)  4  Beav.  460. 
{d)  1  Rws.  599. 
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Thie  taust  cnme  on  for  hearing,  and  the  accounts 
being  afterwards  taken  into  the  Master's  office,  certain 
charges  were  disallowed,  so  that  a  small  balance  was 
found  due  from  the  executors ;  the  amount,  however,  is 
so  small,  as  to  be  totally  useless  in  meeting  the  demands 
of  the  Plaintiff;  and  though  the  state  of  the  accounts 
was^  altered  in  the  Master's  office,  yet  the  extent  was  so 
small,  that  the  parties  are  really  in  the  same  situation  as 
before  this  useless  and  unnecessary  litigation  had  been 
commenced. 
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As  to  making  the  executors  of  Tatton  parties,  I  must 
say  that,  considering  the  position  in  which  Lockwood^s 
executors  were  placed,  I  am  not  surprised  at  their  in- 
sisting on  their  being  made  parties,  in  order  that  the 
,  accounts  might  be  fully  -and  finally  taken  in  the  presence 
of  all  proper  parties;  and  although  the  Master  found  that 
Tatton  received  nothing,  yet  the  schedule  shews  that  he 
had,  to  some  extent,  interfered  in  the  administration* 

On  the  whole,  I  think,  that  the  Plaintiff  is  not  entitled 
to  bis  costs ;  that  the  executors  of  Lochxood  are  only 
entitled  to  such  costs  as  they  can  retain  out  of  the  fund 
in  their  hands,  and  that  the  costs  of  Tatton^s  executors 
must  be  borne  by  the  FlaintiC 

TJiis  suit  liajsi  been  perfectly  useless  to  every  party 
concerned  in  it.  Solicitors  ought,  out  of  regard  to  the 
interests  of  their  clients,  and  to  their  own  station  and 
character,  to  prevent  such  a  course  of  useless  litigation. 


■*  »>  ■  t 
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Dec.  15.  CORRY  tx  CURLEWIS. 


Where,  after    ^^H£  answer  was  filed  on  the  7th  of  May  1 845 ;  oo 

mllirthe '''''  the  6th  of  2>«^wfer,  the  Defendant  gave  notice  of 

Plaintjfffiles  motion  to  dismiss  for  want  of  prosecution^  and  on  the 
before^tbr"     ^ ^  ^^  December^  the  Plaintiff  filed  a  replication. 

hearing  of  the 

^nly  o"rde5''  ^^-  ^^^*  ^^  ^^®  ^^*  December,  moved  to  dismiss. 

made  is,  that  He  said,  that  it  would  btt  contended  by  the  Plainti^ 

do  pa^  the  ^^^^  ^®  ^"^7  li^hility  he  had  incurred  was  to  pay  the 

costs  of  the  costs,  la)     That  such,  he  admitted,  was  the  rule  under 

motion;  and       ,        , ,  ^   ,       ,,v    i         i  .  -..      . 

the  practice  is  the  old  Orders  (6),  but  there,  upon  a  motion  to  dismiss, 
"he  Gweif^  the  Plaintiff,  by  the  terms  of  the  1 6th  Order,  was  at 
Orders  of        liberty  to  undertake  to  file  a  replication  or  to  speed  dke 

caiise,  and  therefore,  when  he  filed  a  replication  before 
the  motion  came  on,  he  bad  done  more  than  was  re- 
quired by  the  terms  of  the  Order.  That  now  the 
General  Orders  contained  no  such  provision. 

Tlie  Master  of  the  Rolls.  The  notice  of  motion 
was  perfectly  regular,  but  the  Plaintiff*  having  taken  a 
step  which  has  intercepted  the  right  to  dismiss,  the  usual 
order  is,  that  the  Plaintiff  do  pay  the  costs  of  the 
motion. 

Mr.  Priai\     But  here  the  replication  as  filed  is  per* 

fectly  irregular. 

The 

(a)  Waller    v.    Pedfingion,   4  (b)  16th  Order  of  1823,  Ord. 

Beavan^  124.  Can.  10. 
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The  Master  of  the  Rolls.  I  must  treat  the  repli- 
cation as  regular  unless  a  proper  application  be  made  to 
take  it  off  the  file. 


CORRY 
CURLBITIS. 


The  case  stood  over,  but  afterwards  the  Defendant 
Consented  to  take  the  costs  of  the  application. 


Sw  Yonngy.  Qmneey^poit* 


BROWN  V.  HOME. 

^Y^HE  bill,  in  this  .case,  was  filed  against  a  single  De<- 
^     fendant  on  the  15th  of  March  1846.     The  De- 
fendant appeared,  but  refusing  to  answer,  was  taken  into 
custody  under  an  attachment 

On  the  22d  of  Jtdy  1846,  an  application  was  made 
by  the  Plaintiff,  that  the  bill  might  be  taken  pro  con- 
JessOf  pursuant  to  the  General  Orders  of  the  Court  (a) 

It  was  then  ordered,  "  that  the  Clerk  of  Records  and 
Writs,  &c.  should  attend  with  the  record  of  the  Plain- 
tiff's bill  at  the  hearing  of  the  cause,  on  the  first  day  of 
causes  in  Michaelmas  term  then  next,  in  order  that  the 
same  might  be  taken  pro  confesso.** 

The  cause  was  set  down,  and  on  the  5th  of  NoDcm^ 
ber  1846  came  on  to  be  heard,  and  the  Defendant  not 

having 

(a)  76  Order  of  8th  May^  1845,  Ord.  Can,  311. 


1846* 
Nov,  S. 

1847. 

Jatu  M, 

FeA.8. 

Practice  m  to 
taking  bills 
pro  eonfeuo. 

The 
«  Order  "  re- 
ferred to  in 
the  81st 
General 
Order  of  Jlfoy, 
1845,  is  not 
the  "  decree  " 
that  the  bill 
be  taken  pro 
confestOj  but 
the  "  prelimi- 
nary order" 
that  the  Clerk 
of  Records  do 
attend  with 
the  record. 

The  object 
of  the  81st 
Order  of  May, 
1845,  was  to 
assimilate  the 
practice  where 
there  is  one 
defendant  to 
that  where 
there  are 
several. 


608 


CASES  IN  qHAJJCER 


Y, 


181-7. 


baying  pat  in  his  answer^  the  bill  was  decreed  to  be 
taken  prp  confesso.  The  minutes  of  the  decree  were 
prepared  by  the  Registrar  accordingly,  but  some  ques- 
tion having  arisen,  as  to  its  regularity, 

Mr.  Glasse  mentioned  the  case  to  the  Court,  upon 
the  minutes,  stating  that  a  difficulty  had  arisen  under 
the  LXXXI  Order  of  the  8th  of  May  1845  (a),  which 
orders  that  "  No  cause,  in  M^hich  an  order  is  made  that  a 
bill  be  taken  pro  confesso  against  a  Defendant,  is  to  be 
heard  on  the  same  day  on  which  the  order  is  made; 
but  the  cause  is  to  be  set  down  to  be  heard,  and  the 
Court,  if  it  so  thinks  fit,  may  appoint  a  special  day  for 
the  hearing  thereof." 

He  observed,  that  this  General  Order  seemed  to  for- 
bid a  cause  being  heard  on  the  same  day  on  which  the 
order  was  made. 

The  case  was  several  times  adverted  to,  and 


T7ie  Masteu  of  the  Roixs  stated  as  follows:  — 
<'  When  a  decree  is  to  be  obtained  upon  a  bill  taken 
pro  cotifessoj  the  first  and  preliminary  step  is,  to  obtain 
an  order  that  the  Clerk  of  Records  and  Writs  do 
attend  at  the  bearing  with  the  record  of  the  bill,  in 
order  that  the  same  may  be  taken  pio  confesso^ 

When  that  order  is  applied  for,  the  consideration  is, 
whether  tlie  Defendant  is  in  such  a  position  that  the 
Plaintiff  is  entitled  to  the  order.  If  he  is,  the  order  is 
made,  and  it  operates  as  an  order  to  take  the  bill  pro 
coitfessoy  entitling  the  Plaintiff,  at  the  hearing,  to  ask 

for 
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for  the  decree  that  the  bill  be  taken  pro  cofffeksoj  ainf        1^47. 

for'  such  decree  6n  the  merits  donfessed  as  lie  is'  en-      ^3^ 

,     .     ,    .  Brown 

tilled  to.  ^^-  . 

The  General  Order  LXXXI  provides,  that  the 
cause  is  not  to  be  heard  on  the  same  day  on  which  the 
order  to  take  the  bill  pro  confes$o  is  made.  The  order 
thus  referred  to  is  not  the  decree  that  the  bill  be  taken 
pro  confessoy  it  is  the  preliminary  or  interlocutory 
order,  which  has  been  usually  {a)  called  the  order  to 
take  the  bill  pro  confesso^  and  there  is  no  difficulty  in 
the  application  of  the  GeneraV Order  thus  understood. 

In  the  case  of  an  order  to  take  the  bill  pro  confesso 
against  one  of  several  Defendants,  the  practice  has,  I 
believe,  been  uniform.     The  preliminary  order  is  ob-  • 

tained,  the  cause  is  set  down,  and  is  heard  in  the  usual 
manner  against  the  Defendants  not  in  default ;  the 
Clerk  of  Records  and  Writs  attends  with  the  record  of 
the  bill,  the  preliminary  oi'der  is  read,  and,  as  against 
the  defaulting  Defendant,  it  is  decreed,  that  the  bill  be 
taken  pro  confesso,  and,  at  the  same  time,  a  decree  on 
the  merits  is  madie. 

r 

But  in  the  case  of  a  sole  Defendant  in  custody,  and 
brought  upon  the  return  of  the  second  writ  of  habeas: 
cofpiis,  it  had  become  a  practice  to  procure  riie  Clerk  of 
Records  and  Writs  to  attend  on  a  seal  day,  and  at  the 
same  time  to  obtain,  upon  motion,  not  only  an  order 
to  take  the  bill  pro  eoftfesso,  but  also  a  decree  on  the 
merits  confessed. 


This 

(a)  As  in  Carr  v.  Paulettt  7  the  preliminary  order  for  the 
Sm,  143.,  the  order,  which  was  Clerk  &c.  to  attend  with  the 
the  subject  of  the  motion,  was     record  &c. 
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CASES  IN  CHANCERY. 

This  practice  was  ooostdered  to  be  ?ery  inoonvenieBt 
and  hazardous ;  the  object  aod  effect  of  Order  JLXXXI 
is  to  vary  it,  and  to  provide,  that  in  all  cases,  whether 
there  are  several  Defendants,  against  some  or  only 
one  of  whom  the  bill  is  to  be  taken  pro  ccnfessoj  or 
whether  there  be  only  one  Defendant  to  the  bill,  the 
preliminary  or.  interloculory  order,  which  is  commonly 
called  the  order  to  take  the  bill  pro  cot^uso^  is  to  be  ob- 
tained :  the  Clerk  of  the  Records  and  Writs  is  thereby 
ordered  to  attend  for  the  purpose  stated :  the  cause  is 
set  down :  the  Court,  if  it  so  thinks  fit,  may  appoint  an 
early  day  for  the  hearing :  the  Cleric  of  Records  and 
Writs  attends  at  the  hearing :  and  the  cause  is  heard 
and  a  decree  made  in  a  regular  way* 

The  like  practice  in  this  respect  is  to  be  observed  in 
the  cases  of  Defendants  absconding  or  served  witb 
notice  under  the  Order  LXXVL 

In  consequence  of  the  Order  LXXXI,  the  order 
for  the  second  writ  o{  habeas  corpus  to  bring  up  a  De- 
fendant in  custody,  should  not  contain  an  order  for  the 
Clerk  of  Records  and  Writs  to  attend  with  the  record 
at  the  time  when  the  Defendant  is  brought  up ;  but,  on 
the  return  of  the  habeas^  the  order  should  be  made  for 
the  Clerk  &c.  to  attend  at  the  hearing. 


FoBM  OP  Decrek, 
Monday f  Nov.  5.  1846, 


BETWEEN 

THOMAS  BROWN  . 
THOMAS  HOME 


•    Plaintiff, 


Defendant 


^  Whereas  the  Plaintiff,  on  the  ISth  of  March  1846,  exhibited 
his  bill  in  this  Court  against  the  Defendant;  and  whereas  the  De- 
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fendant,  having  been  served  with  process,  appeared  thereto,  but 
refusing  to  put  io  his  answer,  an  attachment  was  issued  against  him 
directed  to  the  sheriff  of  Middlesex^  who  having  returned  thereon 
that  the  Defendant  was  a  prisoner  in  his  custody,  It  was,  by  an 
order  dated  the  S9d  day  of  Jttfy  1846,  (made  on  the  application  of 
the  Plaintiff,  that  the  Phuntiff's  bill  might  be  taken  pro  confeBsv 
pursuant  to  the  General  Orders  of  this  Court  in  that  case  made  and 
provided,)  OaoEaED,  that  the  Clerk  of  Records  and  Writs,  in  whose 
division  this  cause  is,  should  attend  with  the  Record  of  the  Plain- 
tiff's bill  at  the  hearing  of  thia  causa  on  the  first  day  of  causes  in 
JMRchaeliHOi  term  then  next,  in  order  that  the  same  might  be  taken 
pro  confetso.    And  this  cause  coming  on  this  present  day  to  be  heard 
before  his  Lordship,  in  the  presence  of  counsel  learned  for  the  Plain- 
tiff,  and  the  said  Cleric  of  Aecoids  now  attending  wkh  the  Record 
of  the  Plaintiff's  bill  accordingly,  upon  hearing  the  said  Order,  and 
the  Record  of  the  Plaintiff's  bill,  and  what  was  alleged  by  the 
coun^I  for  the  Plaintiff,  and  the  Defendant  not  having  put  in  his 
answer  to  the  Plaintiff's  bill,  His  LoaosHip  doth  oeder  and 
DECRBB,  that  the  Plaintiff's  bill  be  taken  pro  confetso  against  the 
Defendant." 

The  decree  then  proceeds  to  direct  Thomas  Home,  on  or  before. 
Arc,  to  transfer  558/.,  SL  5s,  per  cents.,  which  had  been  sold  out  by 
him,  into  Court,  and  to  order  the  dividends  to  be^pald  to  the 
Plaintiff  for  life,  with  liberty  to  apply,  and  it  then  orders  the  costs 
to  be  taxed  and  paid  by  the  Defendant  to  the  Plaintiff. 

Reg.  Lib.  A.  1846^  fol.545. 


1847. 
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Jan,  123.       BLENKINSOPP  17.  BLENKINSOPR 


Under  the        ]\|T  R-  M.OXON  moved,   under  the  33rd   General 
May  1845,  Order  of  May  1845(a),  for  liberty  to  serve  a 

art.  I.,  It  is      sitbpcena  on  the  Defendant  in  the  Sanctuary  at  Holurood 
not  necessary  ,  ,  . 

to  limit  a  time  House  in  Edinburgh.     A  question  was  made  whether  it 

for  demumng.  ^^  necessary  so  to  limit  the  plafce  of  service ;  and,  se- 
asked  to  serve  condly,  whether  it  was  necessary  to  limit  a  time  for 

a  iubp€ena  on     -t  •        ,j\ 

a  Defendant     demurring,  (i) 

at  Holyrood 
House,    Held, 

that  it  was  j-^^  Mastee  of  the  Rolls. 

not  necessary  ^ 

order  and  ^^  ^^  ^^^  ^^  ^^^  necessary  so  to  restrain  the  Plaintiff  in 

leave  was         serving  the  subposna.     Let  him  be  at  liberty  to  serve 

given*  to  serve  .  °  .  ,      t    •  n 

it  anywhere  in  it  any  where  m  Scotland.     It  is  equally  unnecessary  to 

Scotland.  Yxmxt  a  lime  for  demurring,  (c)     The  ordinary  rule  ap- 

plies to  the  period  for  demurring.     The  demurrer  must 
be  filed  within  twelve  days  after  appearance,  (d) 

{a)  Ord,  Can,  297.  (c)  Sec  Brown  v.  Sianion,  7 

(6]  An.  1.  Bettv.SS2. 

{d)  Ord.  Can.  S80. 


:'  * '    I    >/   ;    '  :    I     .'  I 


i     I 
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> 
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THE    PRINCIPAL    MATTERS, 


ABSOLUTE  INTEREST.        I 
See  Will,  3,  4. 

« 

ACCOUNT. 
The  Plamtiir  was  the  commercial 
agent  of  the  East  India  Company 
at  Amhoyna.  It  was  his  duty  to 
send  his  account  to  Jones^  the 
Company's  agent  at  Banda^  to 
examine  and  transmit  to  the  Go* 
vernorof  Ma^/nzj.  OnthePiaintifPs 
accounts,  there  appeared  a  ba- 
lance of  1325  dollars  against  him, 
but,  on  reference  to  the  accounts 
kept  by  Jones  of  the  same  trans- 
actions, instead  of  a  deficiency, 
4771  dollars  appeared  due  to  the 
Plaintiff.  The  Company  then  al- 
lowed the  1325  only.  Held,  that 
this  was  not  a  sufficient  admission 
and  recognition  of  the  correctness 
of  Jones*  accounts,  as  to  entitle 
the  Plaintiff  without  further  evi« 

Vol.  Vni. 


dence  to  the  4771  dollars.    Far* 
quiiary.  The  East  India  Company* 

Page  260 

See  Arbitrator. 
Legatre. 


ACCOUNTANT  GENERAL. 
See  Payment  out  of  Court. 


ACCUMULATION. 

Trustees  were  to  accumulate  a  re- 
sidue for  a  class  of  children,  after 
maintaining  them.  Held,  on  the 
context,  that  after  one  attained 
his  age  and  received  his  share,  he 
retained  no  interest  in  the  subse- 
quent accumulations.  RotUh  y. 
Hutchinson.  581 


S  s 


ADMINIS- 
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ADMINISTRATION  SUIT. 

In  April  184S»  a  creditor  obtained  a 
judgment  by  default  against  an 
executrix*  A  decree  in  a  credi- 
tor's suit  was  obtained  in  April 
18449  and  on  the  25th  of  Mai^ 
following,  the  judgment  was  set 
aside  on  the  terms  of  the  execu- 
trix pleading  plene  administravii. 
On  the  Sd  of  June^  on  the  eve  of 
trials  the  executrix  moved  for  an 
injunction,  which  the  Court  grant- 
ed, to  staj  execution  only»  and 
afterwards  refused  to  permit  the 
creditor  to  proceed  against  the 
executrix  for  the  purpose  of  charg- 
ing her  personally.  Kirby  v.  Bar* 
ion.  Page  45 

ADMISSION. 
See  Account. 

ADMISSION  OF  ASSETS. 

Upon  an  application  to  be  relieved 
from  a  decree  containing  an  ad- 
mission of  assets  :  —  Held,  that 
whether  fraud  or  mistake  had 
been  committed,  yet  that  under 
the  circumstances  of  the  case, 
justice  could  not  be  done  upon  a 
mere  rehearing  of  the  cause. 
Davenport  v.  Stafford.  503 

See  Decbsb,  4,  5. 
Lachbs,  2. 

ADVOWSON. 

See  Next  Pjixsbntatiox. 
Waste,  4. 


AFFIDAVITS. 

1.  In  the  long  vacation,  wben  a 
matter  presses*  the  Court  vill 
sometimes  take  the  original  affi- 
davits into  its  custody,  and  met  oa 
them  as  if  they  had  becQ  filed; 
but  when  the  Court  is  «ittaig» 
office  copies  alone  can  be  uacd. 
Aiiorney'General V.Lewis.  P.  179 

2.  An  affidavit  cannot  be  received 
in  evidence  on  further  directioDS. 
Attorney-General  v.  GelL         362 

AGENT. 

See  Account. 

Double  Agbvct. 

ALTERNATIVE  PRAYER. 
A  bill  may  insist  on  a  repudiation  of 
a  transaction,  and,  in  the  alterna- 
tive,  asking  to  have  the  accounts 
taken,  and  the  rights,  &c.  of  the 
parties  determined.  Crtiikshauk 
V.  M'  Viear.  106 

AMENDING. 
See  Imjumctiok,  1. 

ANNUITY. 
See  Tenant  'bok  Life  and  Rb- 

MAINDBBMAN. 

ANSWER. 
1.  After  bill  filed,  a  shareholder^ 
who  was  a  Defendant,  transferred 
his  sharest  and  ceased  ^o  be  a 
member.  He  shortly  afterwards 
put  in  his  answer^  Btatn^g  he  had 
not,  and  was  not  entitled  to  have, 
access  to  the  company's  papers, 
and  could  aot  set  6>nh  wiiether 
they  had,  any  documents  intheir^ 

possession. 
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posseMioQ,  or  set  forth  a  ache- 
dale  thereof,  the  contrary  being 
charged  by  the  bill.  Hold,  that 
the  answer  was  sufficient.  Ellwand 
V.  McDonnell.  Page  14 

2.  A  Defendant,  in  his  first  answer, 
stated,  that  certain  papers  were  in 
the  possession  of  his  solicitor,  ^nd 
being  asked  by  the  amended  bill 
to  set  forth  a  schedule  thereof, 
he  stated,  that  his  solicitors  had 
made  diligent  search  for  them, 
-  but  that  they  could  not  be  found, 
having  been  misplaced  or  mislaid 
in  tb^ir  office ;  and. that,  therefore, 
he  could  not  set  forth  a  schedule 
of  them*  Heldy  that  the  answer 
was  suiQcient.    ,  Ibid. 

S.  EKceptioos  being  allowed,  the 
FlaintilT  obtained  an  order  to 
amend,  and  that  the  Defendants 
might  answer  the  exceptions  and 
amendments  .together.  Before 
this  ord^r  had  been  served,  the 
Defendant  put  in  a  further  answer. 
Held  regular,  and  the  order  was 
discharged.  Hemming  v.  Ding" 
xmM.  102 

See  Mbssskger. 

ANTICIPATION. 
See  Sbpahate  Use. 

APPEAL. 

See  Master  of  the  Rolls. 

APPOINTMENT. 
See  Power. 

APPORTIONMENT.     - 
See  Real  jijkD  Personal  Estate. 


ARBITRATOR-       , 

Accounts  being  directed  to  be  taken 
by  the  Master,  liberty  was,  by 
consent,  given  to  the  parties  to 
submit  to  arbitration  any  question 
of  account.  The  Court  also  gave 
liberty  to  the  Master  to  adopt  the 
conclusions,  but  would  not,  even 
by  consent,  make  it  compulsory. 
Scale  V.  FothergilL        Page  361 

ARREARS. 
See  Tenant  for  Life  and  Re- 
mainderman. 

ATTACHMENT. 

1.  A  Plaintiff,  though  he  has  joined  in 
a  commission  to  take  an  answer, 
may  issue  an  attachment  for  want 
of  answer  before  the  return  of  the 
commission.     Boachetti  v.  Power, 

180 

2.  The  old  practice  does  not  au- 
thorise a  party  prosecuting  a  con- 
tempt to  make  out  process  into  a 
county,  in  which  it  is  known  the 
party  prosecuting  is  not.        Ibid. 

3.  According  to  the  old  practice, 
an  attachment  returnable  imme- 
diately could  not  be  issued  without 
a  previous  order.  Ibid* 

4.  A  Plaintiff,  without  order,  sued 
out  a  writ  of  attachment  against  a 
Defendant  resident  at  Gibraltar, 
returnable  immediately,  and  di- 
rected to  the  sheriff  of  London  ; 
it  was  discharged  for  irregularity. 

Ibid. 

5.  An  attachment  set  aside,  on  the 
ground  that  the  order  on  which  it 
was  founded  had  not  been  entered, 

through 
Se  2 
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through  the  mistake  of  the  officer, 
and  not  through  any  neglect  of  the 
party.   ToUons.Jervis.  Page  364 
See  Infant,  S. 

ATTENDANCE   IN  MASTER'S 

OFFICE. 

See  Master's  Office. 

ATTORNEY-GENERAL. 

The  Attorney*General  cannot  be 
proceeded  against  by  service  of 
copy  bill  under  the  23d  Order  of 
August  1841.  Christopher  y.CUg^ 
horn.  314 

See  Costs,  4. 


BAILIFF. 
See  Infant,  1,  2. 

BANKRUPTCY. 
See  Motion  to  dismiss. 

^    BEQUEST. 

See  Will. 

BILL  OF  COSTS. 
See  Taxation. 

BILL  OF  EXCEPTIONS. 
See  Injunction,  3. 

BOND. 
See  Double  Agency. 


CHARGING  ORDER. 

As  to  the  possibility  of  charging, 
under  the  1  &  2  VicU  c.  Ua,  a  part 


only  of  a  sum  of  stock  itanding  in 
the  name  of  a  debtor.  StanUy  v« 
Bond.  n«e  50 

See  Costs,  1. 

CHARITY. 
A  petition  was  presented  under  Sir 
S.  Romilly's  act,  .imputing   mis- 
conduct and  seeking  to  displace 
the  trustees  and  alter  the  manage- 
ment of  a  charity,  in  conformitj 
with  a  decree,  which  turned  out 
to  have  been  reversed.    At  the 
hearing,  a  scheme  and  the   ap- 
pointment of  additional  trustees 
were  alone  asked.    The  title  al- 
leged being  plainly  erroneous,  the 
Court,  though  of  opinion  that  the 
two  objects  asked  were  proper,  re* 
fused  to  direct  them  on  this  pe- 
tition, but  dismissed  it  with  costs. 
In  re  Peyton  s  Hospital.  70 

See  Costs,  i. 
Payment  out  of  Court. 
Trustee,  4, 5. 

CHILDREN. 
See  Will,  1,  2. 

COMMISSIONERS. 
Commissioners  for  the  examination 
of  witnesses,  restrained  from  pro- 
secuting an  action  at  law  for  the 
recovery  of  titeir  fees,  and  a  re- 
ference made  to  the  Master  to 
ascertain  what  was  due  to  them. 
Ambrose  ▼•  Dunmow  Union.     43 

• 

COMPENSATION. 

See    Municipal   Corporation 

Act,  1i  2,  S,  4* 

COM- 
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COMPROMISE. 
Parties  agreed  to  compromise  a  suit, 
and  that  the  "  costs,  charges^  and 
expenses,  as  between  solicitor  and 
client,"  should  be  paid  out  of  the 
fund.  Held,  that  theTaxing  Master 
ought  to  treat  the  suit  as  properly 
constituted,  and  ought  not,  in  the 
taxation,  to  consider  whether  De- 
fendants having  interests  similar  to 
the  Plaintiffs,  ^ould  have  been 
made  co-PlaintiBs,  and,  secondly, 
that  if  any  of  the  parties  enter- 
ing into  the  compromise  intended 
to  challenge  the  propriety  of  the 
constitution  of  the  suit,  they  ought 
to  have  distinctly  stated,  and  have 
provided  for  it  in  the  agreement. 
Lucas  V.  Peacock.  Page  1 

See  Feme  Covert. 

CONDITIONS  OF  SALE. 
See  Interest,  S. 

CONFIDENTIAL  COMMUNI- 
CATIONS. 

See  Production  of  Documents, 
2,  3.  5. 

CONHRMATION  OF  REPORT. 

A  reference  to  the  Master  was  made 
upon  petition  in  a  cause  to  ascer- 
tain what  was  due  to  the  Plaintiff. 
The  Master  made  a  separate  re- 
port as  to  part  of  the  claim.  Held, 
that  the  report  was  not  improperly 
conBrmed  by  orders  niii  and  ab- 
solute. Beavan  v.  GiherU  308 
See  Master's  Report. 


CONSENT. 
See  Counsel,  2. 

CONSTRUCTION. 
See  Accumulation. 
Per  Capita. 

CONTEMPT. 

1.  It  is  a  contempt  to  interfere  and 
prevent  an  infant  obeying,  the 
order  of  the  Court  to  convey. 
Thomas  v.  Gvaynne.        Page  312 

2.  A  party  moving  for  his  discharge, 
under  the  13th  rule  of  the  1  IT.  4. 
c.  36.,  may  be  at  the  same  time 
remanded,  under  the  12th  rule. 
Potts  V.  Whitmore.  317 

See  Attachment,  1,  2,  3,  4. 
Infant,  3. 
Pro  CoNFESso. 

COPY  BILL. 

1.  To  obtain  an  order  to  enter  a  me- 
morandum of  service  of  a  eopy 
bill,  it  is  not  necessary  to  shew, 
by  affidavit,  that  no  account,  &c., 
is  thereby  prayed ;  the  certificate 
of  counsel  of  the  fact  is  sufficient. 
Jones  y.  Skiptoiik.  127 

2.  Whether  a  party  of  unsound  mind 
can  be  proceeded  against  by  ser- 
vice of  copy  bill — quaere.  Pern- 
herton  v.  Langmore*  166 

3.  The  Attorney-General  cannot  be 
proceeded  against  by  service  of 
copy  bill  under  the  23d  Order  of 
August  1841.  Christopher  v. 
Cleghorn.  314 

4.  Where  a  suit  relates  to  a  wife's 
separate  estate,  she,  as  well  as  her 
husband,  must  be  served  with  a 
copy  bill.   Salmon  v.  Green*    457 

COR- 
Ss  3 
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CORPORATION. 
See  Municipal  Corporation  Act. 

COSTS. 

L  A  charging  order  nisi  was  ob- 
tained under  the  1  &  2  Via.  c^  1 10., 
on  stock  belonging  to  A.  B^  who 
thereupon  paid  the  amounti  but 
disputed  his  liability  to  pay  the 
costs  of  obtaining  the  order.  On 
the  day  for  shewing  cause^  the 
case  was  mentioned,  when  A.  B. 
was  held  liable  to  pay  the  costs  of 
both  applications*  Stanley  v.  Bond. 

Page  50 

2.  Where  a  bill  for  specific  perform- 
ance is  dismissed,  the  Court  has  no 
authority  to  give  the  Plaintiff  his 
costs ;  but  it  has  in  some  instances 
in  administration  suits.  Wedg' 
•mood  V.  Adams.  1  OS 

S.  The  Petitioner  was  ordered  to  pay 
all  the  costs  of  a  special  petition, 
where  order  might  have  been  ob- 
tained as  of  course.  Barwell  v. 
Brooks.    In  re  Caitlin.  121 

4.  The  Defendant  in  a  charity  in- 
formation, who  had  been  ordered 
to  pay  tlie  costs  of  the  Attorney- 
General  and  of  trustees,  being  in- 
solvent and  unable  to  pay,  such 
costs  were  ordered  to  be  paid  out 
of  tlie  charity  estate.  The  Aitor- 
ney'General  v.  Lewis.  179 

5.  A  reference  was  made  as  to  the 
title  of  property  sold  in  the  suit. 
Exceptions  were  taken  to  the  Mas- 
ter's report  and  were  partly  al- 
lowed, and  on  a  reference  back 
the  title  was  found  good.  Held, 
that   the    Court   could    not,    on 


motion,  adjadicate  on  the  question 
of  the  costs  of  the  refereace. 
Fknur  ▼.  Hartopp.        Page  199 

6.  A  party  was  umMo  te  obtaiBiMj- 
ment  of  his  legacy  and  his  porcion 
of  the  residae  without  suit  The 
case  being  clear,  and  the  remain- 
ing portion  of  the  residue  having 
been  paid  by  the  executor,  be  was 
charged  with  costs.  CurHs  y.Rom 
binson.  S42 

7.  A  party  applying  for  a  special 
order  for  taxation,  in  a  case  in 
which  he  might  have  obtained  the 
common  order,  must  pay  the  costs 
though  he  succeeds.  ImreBrmeey. 

266 

8.  A  solicitor  acted  for  both  paities 
in  the  matter  of  a  voluntary  settle- 
ment, which  was  set  aside  for 
undue  influence.  He  was  made  a 
Defendant  to  the  suit  for  that  pur- 
pose. The  Court,  though  exone- 
rating him  from  culpability  in  the 
matter,  made  him  bear  his  own 
costSj  because  he  had  not  acted 
with  proper  prudence  in  the  mat- 
ter.    Harvey  v.  Mount,  439 

9.  Plaintiffs  entitled  to  the  general 
costs  of  suit,  deprived  of  the  costs 
subsequent  to'  the  reph'cation,  on 
the  ground  that  they  had  entered 
into  a  mass  of  unnecessary  evi- 
dence. IkidL 

10.  The  Plaintiffii  stating  themselves 
and  some  of  the  Defendants  to  be 
next  of  kin,  filed  a  bill  for  the  ad- 
nffnistration  of  a  testator's  estate. 
Their  claim  was  displaced  upon 
enquiries  directed  by  the  Court, 
and  other  persons,  not  parties  to 
the  causey  established  their  right, 

and 
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•  «Mi  became  entitled  to  a  large 
<re«idae*    The  case  being  one  of 
'   great  difficulty  and  doabt>  and  an 
'  mvestigataon  being  absolutely  ne* 
Geasary  for  the  adminittratioo  of 
.the  estate*  the  Plainti&  and  De- 
fendants were  allowed. their  costs 
..  out  of  the  fund.        Johnston  v. 
Todd.  Page  489 

IL  Costs  of  suit  apportioned  between 
'    real  and  personal  estate.        Ibid» 
12.  Where  the  demand  of  the  Plain- 
.'   tiff,  is  submitted  to>  and  the  only 
question  between  the  parties  is  the 
'    costs  of  the  suit»  the  cause  ought 
not  to  be  proceeded  in»  but  an  ap- 
plication ought  to  be  made  to  the 
Court  to  prevent  the  expense  of 
further  proceeding.  Sivelly.  Abra- 
ham, 598 
18.  An  estate  was  represented  to  a 
-  legatee  by  the  personal  represen- 
tatives as  barely  sufficient  to  pay 
the  debts,  but  the  accounts  were 
not  shewn*    A  bill  was  filed,  and 
..  afterwards  an  offer  was  made  to 
produce  the  accounts,  which  was 
declined*    Ultimately,  a  small  sur- 
plus   was  ascertained    to    exist, 
and  to  be    due  from  the  repre- 
sentatives, but  which  was  totally 
insufficient  to  pay  the  legacies, 
which  were  of  a  very  considerable 
amount.    The  Court  disapproved 
of  the  litigation^   and  gave  the 
Plaintiff  no  costs  ;  but  directed 
the  representatives  to  retain  their 
balance  in  discharge  of  their  costs. 
OtUei^  v.  GMy. ,  602 

See  Charity. 

COUNSBL,  2» 
iNTaBKBV,  2. 


Set  Solicitor. 

Solicitor  and  Cliint. 
Stayimo    Procrxdihgs 

FEMDiNO  Appeal. 
Taxation. 


COUNSEL. 

1.  Whether  the  retainer  of  counsel 
in  a  cause  ceases  upon  his  being 
appointed  Queen's  counsel,  ^lutre* 
Lucas  V.  Peacock*  Page  1 

2.  Parties  are  bound  by  the  consent 
of  their  counsel ;  consequently,  a 
petition  to  restore  a  petition,  dis. 
missed  by  consent,  upon  the  ground 
that  no  authority  had  been  given 
to  counsel  to  consent,  was  dis- 
missed with  costs.    In  re  HoUer* 

101 

COVENANT. 

See  Voluntary  Settlement,  8. 

CREDITOR'S  SUIT. 

In  a  creditor's  suit  the  Plaintiff  did 
not  satisfactorily  prove  his  debt, 
and  the  bill  was  retained  with  li- 
berty to  establish  the  debt  at  law. 
Sembict  that  a  judgment  obtained 
by  him,  under  such  circumstances, 
would  not  give  him  priority  over 
the  other  simple  contract  creditors. 
Gibert  v.  Hales.  236 

See  Administration  Suit. 
Laches,  1. 

CROSS  BILL. 
To  a  bill  for  the  specific  perform- 
ance of  a  partnership,   one  De- 
fendant 
Ss  if 
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fendant  objected  to  the  roiscou- 
duct  oF  another  partner,  who  was 
a  Co-defendant.  Held»  that  this 
defence  could  only  be  made  avail- 
able upon  cross  bill.  England  v. 
Curling.  Page  129 


DECREE. 

1.  Any  proceedings,  however  inad- 
vertently had,  upon  a  decree  or 
order  not  entered  in  the  Regis- 
trar's book,  are  irregular  and 
voidable.     Tolson  v.  Jervis.    S64> 

2.  Observations  as  to  the  mode  and 
forms  of  drawing  up  and  passing 
decrees  in  the  Registrar's  Office. 

By  consent,  the  Registrar,  in 
drawing  up  a  decree,  sometimes 
permits  such  alterations  to  be 
made  in  it  as  he  believes  the 
Court  would  sanction,  and  which 
arc  binding  on  the  parties.  />a- 
venport  v.  Stafford*  503 

3*  Strict  regularity  requires  that 
every  word  of  a  decree  should  be 
«  pronounced  or  dictated  by  the 
Court,  and  that,  without  a  subse- 
quent order  of  the  Court,  or  at 
least  without  personal  communi- 
cation with  the  Judge,  no  alter- 
ation should  be  made.  This  be- 
came at  first  inconvenient,  and  at 
length  impracticable,  and  now  the 
Registrars,  upon  consent,  allow 
alterations,  as  the  admission  of 
assets  and  striking  out  the  direc- 
tion to  take  accounts,  which  would 
have  been  necessary  if  assets  had 
not  been  admitted.  The  admission 


is  usually  stated  to  have  been 
made  by  the  party's  counad* 
Davenport  ^.Stafford.      Page  503 

4.  As  to  the  mode  of  proceeding  to 
be  relieved  from  an  admission  in 
a  decree  fraudulently  inserted,  or 
consented  to  by  mistake.       Ilndm, 

5.  If  a  party  has  been  induced,  by 
fraud,  to  consent,  or  has,  by  mis- 
take, consented  to  a  decree,  the 
Court  has  the  power  to  relieve 
him,  and  will  do  so,  upon  being 
satisfied  that  fraud  or  mistake 
existed,  that  the  conduct  of  the 
party  himself  had  not  deprived 
him  of  the  title  to  relief,  and  that 
the  relief  can  be  given,  with  due 
regard  to  the  just  interests  of 
others. 

It   is   doubtful   whether    the  form 
of  proceedings  in  such  cases  is 
strictly  settled,  or  whether  the 
same  form  is  exclusively  applic- 
able to  all  cases*    If  the  applica- 
tion for  relief  is  made  immediately 
and  before  any  proceeding  of  any 
kind  has  been  had,  and  if  the 
evidence  be  clear,  a  rehearing, 
which   places  everybody  in  the 
same  position  as  when  the  consent 
was    given    or   supposed    to  bo 
given,  would'  probably  be  suffi- 
cient.   If  the  application  be  after 
the  lapse  of  years,  after  a  devo- 
lution of  title  and  af^er  various 
proceedings  have  been  had,  the 
parties  may  have  done  or  omitted 
to  do  so  many  acts    materially 
affecting  their  rights,  as  to  make 
it,  in  the,  highest  degree,  unjust 
to  place  them  in  the  same  position 
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as  they  were  in  at  the  time  when 
,   the  consent  was  given  or  supposed 
.   to  be  given.    In  such  a  case,  a  re- 
bearing  could  scarcely  be  thought 
of  itself  sufficient*    Again,  there 
.   may  be  differences  in  this  respect 
between  cases  of  fraud  and  cases 
of  mistake.      In  cases  of  (raud 
the  party  aggrieved  may  file  an 
•    original  bill  for  relief,  and  it  may 
well  be  thought  that  he  ought 
always  to  do  so.    Davenport  v. 
Stafford.  Page  503 

Sf^  Laches,  2. 

DEED. 

See  Executors   and  Adminis- 
trators. 
Taxation,  41. 

DELAY. 
See  Vendor  and  Purchaser,  L 
Laches. 

DEMURRER. 

See  Alternative  Prayer. 
Dissolution. 
General  Orders,  5. 
Jurisdiction^  2,  3. 
Parties,  1,2. 
Partnership,  1. 
Submission  to  pat. 

DEVISE. 
See  Will. 

DISCOVERY. 

The  general  rule  is,  that  a  Defendant 
is  bound  to  discover  all  the  facts 
within  his  knowledge,  and  to  pro- 
duce all  documents  in  his  posses- 
sion^  which  are  material  to  the 
case  of  the  Plaintiff.  However 
disagreeable  it  may  be  to  make 


the  disclosure:  —  however  con- 
trary to  his  personal  interests  :  — 
however  fatal  to  his  claims,  he  is 
compelled  to  set  forth,  on  oath, 
all  he  knows,  believes,  or  thinks 
in  relation  to  the  matters  in  ques- 
tion. Flight  V.  Robinson.  Page  22 
See  Production  of  Documents. 

DISMISSAL. 
See  Costs,  2. 

DISMISSAL  FOR  WANT  OF 
PROSECUTION. 

Where,  after  notice  to  dismiss,  the 
Plaintiff  files  a  replication  before 
the  hearing  of  the  motion,  the 
only  order  made  is  that  the  Plain- 
tiff do  pay  the  costs  of  the  motion ; 
and  the  practice  is  not  altered 
by  the  General  Orders  of  18.45. 
Corri/  V.  Curlevois.  606 

See  Motion  to  Dismiss. 

DISSOLUTION. 

Where  a  Plaintiff  by  his  bill  prays 
the  dissolution  and  winding  up  of 
a  company,  he  cannot  sue  on 
behalf,  &c.  All  the  partners 
must  be  made  parties.  Harvey 
V.  Bignold.  343 

DOMICIL. 

See  Feme  Covert. 

DOUBLE  AGENCY. 
A.  authorised  his  solicitor  to  borrow 
700/.  from  B.  to  pay  off  a  mort- 
gage, and  for  that  purpose  ex- 
ecuted a  bond  and  a  transfer  of  the 
mortgage.  The  solicitor,  who 
had  in  his  hands  700/.  belonging 

to 
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^Jto  £;,  bandM  otcr  to  him  the 
-bond,  in  trfatch'  k  is  sUted  that  it 
'WM  iritended  as  a  collatenik  se- 
curity.   The  solicitor  retained  the 
transfer,  which   was    never    ex- 
ecuted  by  the  mortgagee,    and 
afterwards  abscohded  without  hav- 
>tng' paid  off  the  mortgi^*    The 
.  Court  relieved  A*  from  the  bond. 
Young  V.  Gmy.  Page  147 

^,  * . 

DO^YER. 

A  party  died  in  ]83Qi  having  vested 
in  him  a  mortgage  in  fee,  and  the 
kipse  of  time  and  citcumstances 
were  such«  as  to  render  it  very 
improbable  that  any  party  could 
now  establish  any  right  to  the 
equity  of  redemption.  Held,  ne- 
vertheless, that  the  widow  was 
not  entitled  to  dower*  Flack  v. 
Longmate*  420 


ENQUIRY, 
See  Master's  Offjcx. 

ENTERING  NUNC  FRO  TUNC. 

An  order  passed  in  May  1837i  was 
without  order  entered  in  April 
1845,  held  irregular.  ToU^  y. 
Jervis.  S64 

EVIDENCE. 

L  Enquiries  being  directed  at  the 
.  first  hearing,    the  evidence  was 


entered  as  read,  ^  9»fmg  just  ex- 
ceptions.'* (Bat  see  2  CM^.  5S6» 
and  2  PhiU.  1 37.)     Gee  v.  Gurmey. 

Page  515 

2.  Solicitors  are  justified  in  obtain- 
ing from  a  witness,  prior  to  his 
examination,  a  statement  of  the 
facts,  but  it  is  improper  to  obtain 
a  statement  upon  oath,  unlesa  re- 
quired for  the  purpose*  of  the 
cause.    Harvey  v*  MounL        439 

3.  Parol  evidence  is  now  inadnnaatble 
to  shew  that  the  testator  intended 
his  executors  to  rake  the  residue 
beneficially.    Love  v.  Gaze.      472 

4*  The  law  of  a  foreign  country  is 
to  be  proved'  as  a  matter  of  fact, 
by  the  testimony  of  witnesses ;  the 
Judge  is  not  supposed  to  know  ail 
the  authorities  applicable  to  the 
catoe,  or  whether  any  older  laws  or 
authorities,  which* may  be  cited, 
have  been  repealed  or  altered  by 
subsequent  laws  or  authoritiesy  or 
what  are  the  rules  of  construction 
properly  applicable  to  the  autho- 
rities when  ascertained.  Earl 
Nelson  v.  Lord  Bridpori.        547 

See  Account. 
Foreign 

WiTNBSS. 


EXCHEQUER. 

The  whole  equity  jurisdiction  olP  the 
Court  of  Exchequer,  including 
that  relating  to  the  revenue,  was 
transferred  to  this  Court  by  the 
5  Vict.  c.  5.  sA.  The  Attorney^ 
General  v.  The  Corporation  of 
London.  570 

EXECUTOR. 
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O 


9. 


EXECUTOR. 

1.  A  party  was  unable  to  obtain 
,  payment  of  his  legacy  and  his 
portion  of  the  residue  without 
suit.  The  case  being  clear,  and 
the  remaining  portion  of  the  resi. 
due  having  been  paid  by  the  ex- 
ecutor, he  was  charged  with  costs. 
Curtis  V.  Robinson.         Page  242 

A  lestator  appointed  jif  and  B. 

.    hia  executors^  and  Jbe  gave  them 

.'  all  his  personal  .estate^  *'  that  ia  to 
fay,  for  you  to  pay  ail  as  follows." 
He  then  gave,  federal  legacies, 

. :  and  afterwards  said,  \*  I  wish  all 

•  this  to  be  paid   in  six  months 

after  my  death.,"   £(eid>  under  the 

1  W*  4i«  c*  4(0^  that  the  execu;M)rs 

.  did  not  take  the  unexhausted  re- 
judue  b«oeficiallyt  but. in  trusjt  for 
the  next  of  kin.    Ziotw  v.  Gaze. 

.     .  472 

^«  The  IW*^  cAfi.  r^uires,  that 

.  the  intention  that  the  executor 

..  should  take  beneficiallyy  should 

appear  by  the  wrill.    .  ,  Ibid, 

See  ADMINI8TRA.TION  fiuiT. 
CoSTSft  13. 

Executors   and  Adminis- 
trators* 
Legatee. 

EXECUTORS  AND   ADMINIS- 
TRATORS. 

'Under  a  limitation,  by  .deed  i^  a 
,  '  fund,  to  f '  the  exeeutiorjS  w  ad- 
.  niioiatratoes  of  the  settlor,,  to  and 
for  his^  and  their  own  Mseend  bene- 
'   fiu''  Held,undertbecircumstances, 


diet  the  fund  beleiiged  to  the  next 
ef  kint  and  not  tlie4idiMniBtretor* 
Mery&n  t«  CoUm.  Page  88« 


^i 
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FEME  COVERT. 

Compromise  of  suit  by  married  wo- 
men domiciled  In  France^  sanc- 
tioned without  reference  to  the 
Master,  on  proof  that  they  had 
concurred  in  notarial  acts,  which, 
by  the  law  of  France^  were  bind- 
ing on  them,  and  that  the  subject 
matter  was  mere  personalty.  Cha* 
'  mem  v.  RUey,  269 

See  Copt  Bill,  4. 

Forma  Pauperis,  1,  2. 
Next  Friend,  L 
'  Separate  Use. 

FORECLOSURE. 
See  Injunction,  6. 

FOREIGN  LAW. 

L  As  to  the  mode  in  which  a  foreign 
law  ought  to  be  proved  in  an 
English  court  of  justice,  and  ob- 
servations on  the  difficulties  in 
adjudicating  thereon.  Earl  Nelson 
V.  Lord  Bridport.  527 

2.  It  is  a  rule  of  English  }aw,  that 
no  knowledge  of  foreign  law  is  to 
be  imputed  te  aa  English  Judge 
•iltbg^in  a  court  of  mere  English 
jurisdiction.  Ibid. 

3.  As  cases  arise,  in  which  the  rights 
of  parties  litigating  in  English 
Courts  cannot  be  determined, 
without  ascertairiing,  to  some  ex- 
tent, what  is  the  foreign  law  ap- 
plicable 
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plicable  in  such  cases,  foreign  law 
and  its  application,  like  any  other 
results  of  knowledge  and  expe- 
rience in  nnatters  of  which  no 
knowledge  is  imputed  to  a  Judge, 
must  be  proved,  as  facts  are  proved, 
by  appropriate  evidence,  t.  e.  by 
properly  qualified  witnesses,  or  by 
witnesses  who  can  state,  from  their 
own  knowledge  and  experience, 
gained  by  study  and  practice,  not 
only  what  are  the  words  in  which 
the  law  is  expressed,  but  also  what 
is  the  proper  interpretation  of  those 
words,  and  the  legal  meaning  and 
effect  of  them  as  applied  to  the 
case  in  question.  Earl  Nehon  v. 
Lord  Bridport.  Page  527 

4.  There  may  be  cases  in  which  a 
Judge  may  take  upon  himself  to 
construe  the  words  of  a  foreign 
law,  and  determine  their  applica- 
tion to  the  case  in  question,  espe- 
cially if  there  should  be  a  variance 
or  want  of  clearness  in  the  testi- 
mony.    Semble.  Ibid, 

5.  Witnesses,  in  giving  their  testi- 
mony on  foreign  law,  may,  if  they 
think  fit,  refer  to  laws  or  to  trea- 
tises, for  the  purpose  of  aiding 
their  memory  upon  the  subject  of 
their  examination ;  but  in  general, 
it  is  the  testimony  of  the  witness, 
and  not  the  authority  of  the  law 
or  of  the  text  writer,  detached 
from  the  testimony  of  the^  witness, 
which  is  to  influence  the  Judge. 

Ibid. 

6.  A  party  is  not  bound  to  produce 
a  written  law  or  decree  which  his 
witness,  in  proving  a  foreign  law, 
refers  to.  Ibid. 

7*  Witnesses,  in   proving  a  foreign 


law,  referred  to  certain 
in  law  books.  Held,  that  this  did 
not  give  the  opposite  partj  a 
right, '  without  further  proof,  of 
reading  any  other  passages  from 
the  same  works.  Earl  Nelson  t. 
Lord  Bridport.  Page  527 

8.  On  a  question  of  foreign  law,  a 
joint  written  opinion  given  by  two 
jurists  was  exhibited  to  them  on 
their  examination,  which  they  ve* 
rifled  as  being  according  to  the 
law  of  the  foreign  country.  Held» 
that  this  evidence  was  receivable. 

Ibid. 

9.  The  incidents  to  real  estate,  the 
right  of  alienating  or  limiting  it, 
and  the  course  of  succession  to  it, 
depend  entirely  on  the  law  of  the 
country  where  the  estate  is  situ- 
ated. Ibid.  547 

10.  An  estate  in  Sicily  was  granted 
to  an  English  subject,  which  he 
disposed  of  by  his  will,  upon  cer- 
tain trusts.  Held,  that  as  he  could 
not  subject  his  successor  to  a 
course  of  succession  different  from 
that  which  accorded  with  the  grant 
and  the  law  of  Sicilyy  so  neither 
could  he  subject  the  successor,  as 
such,  to  any  duties  or  obligations 
different  from  the  duties  and  obli- 
gations which  by  the  grant  and  the 
law  Q^ Sicily y  were  annexed  to  his 
holding.  Ibid* 

1 1 .  Construction  of  tlie  grant  by  the 
King  of  Sicily  of  the  estate  and 
Duchy  of  Bronte  to  Horatio  Vis- 
count Nelson^  and  of  his  will  in 
connexion  therewith.  Ibid. 

See  EviDENCS,  4. 
FsMB  Covert. 
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FORMA  PAUPERIS. 

1.  Cases  stated  in  which  Kjeme  co* 
vert,  suing  by  her  next  friend,  has 
been  admitted  to  sue  in  Jormd 
pauperUf  and  observations  on  Pen- 
nington  v.  Alvin  (1  Sim.  4*  ^-  264). 
Dotoden  v.  Hook.  Page  S99 

2.  A  married  woman  may  sue  in 
JormA  pauperis,  Semble  /  but  the 

pauper  order  cannot  be  obtained 

as  of  course.     Coulsting  v.  Cotd' 

sting.  463 

See  Next  Friend,  1. 

FRAUD. 
See  Decree,  ^,  5. 
Double  Agency. 
Jurisdiction,  2. 
Probate,  1. 

Solicitor  and  Client,  4. 
Statute  56  Geo.  S.  c.  60. 
Voluntary  Settlement,  4. 

FURTHER  DIRECTIONS. 
See  Affidavits,  2. 


GENERAL  ORDERS. 

1.  lOth  Order  of  December  1833. 
In  respect  of  orders  of  course  made 

at  the  Roils  in  a  Vice-chancellor's 
cause,  the  Master  of  the  Rolls  has 
no  jurisdiction  over  any  thing  but 
the  alleged  irregularity  and  the  in- 
cident costs.  In  such  cases  the 
merits  or  special  circumstances 
cannot  be  considered  by  the  Mas- 
ter of  the  Rolls  except  upon  the 
question  of  incidental  costs.  Hoi* 
combe  v.  Antrobue.  405 

2.  6th  Order  of  9th  of  May  1839* 
The  Plaintiff  in  a  Vice-Chancellor's 


cause  was  under  an  obligation  to 
obtain  an  order  to  revive  before 
the  3d  of  April,  or  have  his  bill 
dismissed.  He  was  prevented 
complying,  by  reason  of  the  De- 
fendant's delay  in  appearing  ac- 
cording, to  undertaking.  Subse^ 
quent  to  the  3d  of  April,  the 
Plaintiff  obtained,  at  the  Rolls,  an 
order  of  course  to  revive,  omitting 
all  mentidn  of  the  obligation  he 
was  under.  Held,  upon  a  motion 
before  the  Master  of  the  Rolls  to 
discharge  the  order  for  irregu- 
larity, that  the  Master  of  the 
Rolls  had  no  jurisdiction  to  con- 
sider the  conduct  of  the  Defend- 
ant in  not  appearing,  although  it 
afforded  a  sufficient  answer  to  the 
motion,  if  brought  before  the  pro- 
per jurisdiction.  Holcombe  v.  An- 
irobus.  Page  405 

3.  24th  Order  of  August  1841. 

Where  a  suit  relates  to  a  wife's  se- 
parate estate,  she,  as  well  as  her 
husband,  must  be  served  with  a 
copy  bill.    Salmon  v.  Green.   457 

4.  32d  Order  of  May  1845. 
Notice  of  an  application  under  the 

S2d  Order  of  May,  1845,  to  ap- 
point guardians  ad  litem  to  infants 
whose  father  was  dead,  was  served 
at  the  house  of  the  mother  and 
her  second  husband  with  whom 
the  infants  were  residing:.  Held 
sufficient.    Hitch  y.  Wells.      576^ 

5.  Under  the  33rdOrder  of  Jfay  1845, 
art.  I.,  it  is  not  necessary  to  limit 
a  time  for  demurring. 

Leave  was  asked  to  serve  a  tubpoma 
.  on  a  Defendant  at  ZTo/ynNx^jBbtr^. 
; .  Heidi  th^t  it  was  not  necessary  so 

to 
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to  linui  the  Order,  and  leave  wat 
given  te  serve  it  aajwbere  in 
Scotland,  BknUmopp  v.  Bknr 
kmaopp.  Page  612 

3ih  Order  of  1828.~/SBr  Oeox»  of 
Course,  2. 

6th  Order  of  9tli  of  May  l9SB.f-^See 
Order  OF  Coiiese»  2. 

2Sd  Order  of  AuguU  1841,— i9ee 
Attorhbt-General. 

23d  &  24th  Orders  of  Auguti  18*1. 
—  See  Copy  Bill,  2* 

Slst  Order  of  Moj^  IBiS^^See  Pro 

CONFESSO; 

GUARDIAN. 

Proceedings  in  Ire}and,  to  appoint 

guardians  to  infants,  adopted  in 

England  under  the  circumstances. 

Daniel  v.  Newton,  4S5 

See  General  Orders,  4. 


HUSBAND  AND  WIFE. 
See  Copy  Bill,  4* 


IMPERATIVE  TRUST. 
See  Power  to  invest  in  Lease- 
holds, 

INCUMBENT. 
See  Waste,  2,  3,  4. 

INDEMNITY. 
See  Interest,  2. 

INFANT. 

1.  An  infant  is  entitled  to  tfeat  a 
person  who  enters  on  hia  estate 
during  hia  infancy  as  his  bailiff, 
who  ia  accountable  aa  sueh.  JB/om- 

Jiddr.Eyre.  850 

2.  The  jurisdictioQ  which  thia  Coort 


has»  t»  decree  accounts  of  the 
estates  of  mfrnta,  MgAmt  penaoB 
entering  thereon-  dumg  titeir  tai- 
Doritj,'  is  not  takto  awi^  by  the 
fact.  Chat  at  the  time  when  tlie 
bill  was  filed,  the  infant  hmi.  ni« 
tained  twent^Mnie.  Bkm^Ud  v. 
Eyre.  Bige  ttO 

S*  Piroecw  bf  attaldhaient  to^  compel 
aa  infiitit  to  convey  estates  seid 
in  a  creditor's  aiiil«  nammii^  r. 
Ov^nne.  ^12 

4.  Difficqlti^  in  deaUng  witb'sdita' 
filed  by  strangers'  on*  behitf  of 
infants.  On  the  sne  hand  ywu 
may  encourage  uselesa  and  ez- 
pensiye  litigation,  on  the  other, 
you  may  discourage  interferedfce 
very  often  necessary  for  their  pro- 
tection.    Crosi  V.  CroM.  455 

5.  The  Court  here  under  the  ch*<- 
curostances  adopted  proceedings 
in  Ireland  to  appoint  guardians  to 
infanta  notwilhatandiag  the  gonr- 
dians  resided  out  of  the  jurisific- 
tion.     Daniel  w»  Newton.         4B5 

See  CONTBMFT,   1. 
GUARDIAK. 

t 

INFANT  TRUSTEE. 
Under  the  1  fF.  4.  <:•  60.,  the.  Af a^f r 
has  no  power  to  appoint,  a  p^^n 
to  convey.  It  is  for  the  Master 
to  **  approve,"  and  for  the  Courts 
•«  appoint."  Fotvler  v.  Ward.  488 ,, 
See  Trustee,  .2. 

INFORMATION.         ' 

See  Costs,  4. 

INJUNCTION- 
1.  Aa  anawer  was  fiiund  hiaulBdent. 
On  the  following  day  Oie  Fialntiff 

obtained 


INDEX  TO' THE  PRINCIPAL  MATTHRS. 


687 


obtained  an  order  to  amendy  and 
that  the  Defeodaiit  might  answer 
the  exceptions  and  amendments 
together^  ^undertaking  to  amend 
within  three  wedu  i  on  the  same 
da  J  he  obtained  the  common  in- 
junction. A  few  days  afWvhe 
moved  to  extend  the  injunction 
to- stay  triaL  Heidy  that  the  pfo^ 
ceeding  waa  regular,  and  the  mo- 
tion .was  grunted.  GnUard  v. 
Smith.  ^    Pi«e41 

2.  Defendant  minred  fop  aar  order 
abaolttte  to  dissolve  a  commoo  in- 
junction, 1^  Plaintiff  had  been 
unable  to  get  an- office  copy  of 
the  answer;  time  was  given  to  the 
Plaintiff  to  deteiimine  wiiether  he 
would  shew  merita.  or.eaoepttons 
as  cause.  Gibson  yf*Chatfiers,   167 

3.  In  a  patent* case,,  a  motion  fov  an 
iojnnction  was  ordered  to  stand 
over  for  the  Plaintiff'  to  bring  an 
action  to  establish  his  right*  The 
Plaintiff  obtained  a  verdict,  bat 
Uie  Defendant,  tendered  a  bill  of 
exceptions*  which  coald  not  be 
determined  without  some  consi- 
derable de,iay.  ^ppn  the  motion 
being  renewed,  the  Court,  under 
the  circumstances,  ordered  it  to 
stand  over  till  the  bill  of  ex- 
ceptions had  been  disposed  of. 
Bridson  v.  M^Mpi^e*  .  229 

4.  Principles  on  which  this  Court 
proceeds*  upon  an  application  for 
an  intew .  ilri^9C|ioa  in  patent 
cases*  /iu/« 

5.  Excepted  case,  in  which  an  in- 
junction was  granted  though  not 
prayed.fflff  by  the  Ml.    Blmri/Md 


y#  Egiti* 


250 


6w  After  decree  mu,  foredonire  suit, 
a  mortgagor  in  possession  ibegan 
to  €omnutw«ste;hewasreatratired 
by  injiinction,  though  no  iajoric- 
tioa  was  prayed  by  Che  bill*  G6od^ 
man  v.  Kine.  Page  S79 

Se€  Adicikistratioh  Stmv 
CoMMissioimas.    - 

'  PARTltBRSRIP,  5. 

INSUFFICIENT  SECURITY. 
See  Solicitor  Ainp  Plix^it,  A 

* 

INTEREST. 

1.  A  par ty  recovered  pftymeot  at  law^ 
but,  on  equitable  grounds,  repay- 
ment was  decreed ;  Held,  that  the 
Plaintiff  wasalso  entitled  tointCMSt 
on  the  amount  recovered  from 
the  time  of  its  payment.  Young 
V.  Guy.  147 

2.  A  party  waa  dii*ecced  to  pay  Cer- 
tain coats,  and  make  other  pay- 
ments, but  was  declared  to  he  en- 
titled to  be  indemnified  opt  of 
funds  in  court.  Held,  that  he  was 
entitled  to  interest  at  four  pVr' 
cent*  on  all  sums  paid  for  costs  or 
otherwise*     Wainma^  v^  Botoker, 

.  363 
3*  On  a  sale  under  the  court  in  June 
1839,  it  was  provided  by  the  con- 
ditions, that  the  .abstract  should 
be  delivered  in  twenty-one  days, 
that  the  purchaser  should  be  en- 
titled to  the  rents  from  October, 
and  pay  his  purchase-money '  m 
NowmMTf  •  and  if  <*  ftom  arty 
eautfe  whatever  "  it 'shoold  hot  be 
paid  at  that  time,  he  should  pay 
interest  at  five  per  cent*  The  ven- 
dors 


628 


INDEX  TO  THE  PRINCIPAL  MATTERS. 


ilors  were  unable  to  deliver  the 
abstract  within  the  time,  and  there 
was  great  delay  and  difficulty,  on 
their  party  in  making  out  their 
title*  which  was  not  complete  till 
184>5-  The  purchaser  had  entered 
into  possession*  On  a  motion 
made  in  1845  to  pay  the  purchase 
money, and  interest  into  Court, 
the  Court  hfildr  that  it  could  not 
relieve  the  purchaser  from  pay- 
ment of  interest,  but  made  the 
order  without  prejudice  to  any  ap- 
plication for  compensation.  Green-- 
toood  ▼.  Churcfiilip^       •  Page  413 

See  Mastek's  Report. 


J  ISSUE. 

[  It  js  im  established  rule,  that  -vbere 
{,  w  iMue  is.  directed  to  be  tried  at 
; .  a  certiain.tinqe,  apd,.by  the.  defiiult 
j  .  of  one  pavty,  unesplained,  the 
)  .  trial  is  not  then  had,  an  order  will 
b^  made  to  take  the  isaue  pro 
confesto*  But  under  particular 
<:ircuiq8tai^ce8,  the  rule  vill  not 
be .  appb'ed^  as  where  material 
witness^  were  unable  to  attend 
at  the  trial.  Hargrove  ▼•  HoT'- 
grave*  Page  289 


INTERNATIONAL  LAW. 
,  S^  Evidence,  4. 
.      .  Feme  Covert.   ,    -, 

FOKEIGV  LAWt  9«  10. 


'  IRREGULARITY. 

A  client  who  had  employed  a 
solicitor  ia  several  matters,  ob- 
tained an  order  of  course  for  the 
taxation  of  the  costs  of  one  matter 
only,  with  a  direction,  that  on 
payment  the  solicitor  should  de-* 
liver  all  the  papers  belonging  to 
the  client.  It  was  discharged  with 
costs  for  irregularity.  Holland  v. 
Gwynne. '  In  re  Bi/rch.  124 

*       .  *  ' 

^S'^e  Answer,  3. 

Attachment,  4,  5. 
Entering  Nunc  frq  Tunc. 
Order  of  Course. 
Taxation,  $0. 


JOINT  TENANCY. 

Gift  to  A*  for  life,  with  remainder  to 
the  daughters  of  jB.,  **and  their 

.  descendants,  per  stirpett  to  bold 
to  them,  their  heirs,  and  assigns 

.  for .  ever."  The  daughters  had 
children  at  the  death  of  the  tes- 
tator, and.  of  the  tenant  for  life. 
Held,  that  the  daughters  took 
absolute  interests  and .  in  joint 
tenancy,  and  that  the  issue  could 
only  take  by  substitution.  Dick 
V.  Lacy.  214 

JUDGMENT. 
See  Ai>MiNisTRATioN  Suit. 
Creditor's  Suit. 

JURISDICTION. 
1.  Jurisdiction  of  the  Court  of 
Chancery  to  moderate  the  amount 
of  compensation  awarded  by  the 
town  council,  on  wrong  principles, 
to  a  corporate  officer  under  the 
Municipal  Corporation  Act.    The 

Attorney 
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AUorney^General  v.  The  Corpora" 
tion  of  Poole.  Page  75 

2.  The  Court  assumes  that  an  order 
of  an  English  court  of  competent 
jurisdiction  proceeds  on  a  just 
foundation,  and  will  not  enter  into 
the  consideration  of  the  merits  of 
it|  upon  an  ancillary  proceeding 
taken  here  to  enable  the  parties 
to  remove  fraudulent  impediments 
created  to  defeat  the  execution  of 
the  order.    Taiflar  ▼•  fVyld.  159 

S.  The  Crown  might*  before  the  abo* 
litton  of  the  Equity  Exchequer, 
have  proceeded  on  the  Equity 
side  in  respect  of  a  legal  right, 
and  may  now  proceed  in  the  same 
way  in  Chancery.  The  Aitomey* 
Oeneral  v.  The  Corporation  of 
London.  270 

4.  In  respect  of  orders  of  course 
made  at  the  Rolls,  in  a  Vice- 
Chancellor's  cause,  the  Master  of 
the  Rolls  has  no  jurisdiction  over 
any  thing  but  the  alleged  irregu- 
larity and  the  incident  costs.  In 
such  cases,  the  merits  or  special 
circumstances  cannot  be  consi- 
dered by  the  Master  of  the  Rolls 
except  upon  the  question  of  inci- 
dental costs.  Hokombe  v.  An- 
trobus.  405 

5.  Jurisdiction  of  the  Vice  Chan- 
cellor under  t|ie  6  &  7  Vict.  c.  73. 
to  order  the  taxation  of  bills  of 
costs.     In  re  Howard.  424 

See  Exchequer. 
Infant,  2. 
Infant  Trustee. 
Master  of  the  RoLts. 
Next  Presentation* 
Order  op  CoursXi  ^ 
Taxation,  28. 
Vol.  Vm. 


LACHES. 

€ 

1.  A  bond-creditor  proved  his  debt 
under  a  decree  in  a  creditor's  suit; 
he  also  claimed  to  have  an  equit- 
able mortgage  for  the  amount. 
The  matter  stood  over  to  amend 
his  charge,  &c.  He  neglected  to 
do  so,  and  was  reported  a  bond 
creditor  only*  The  estate  was 
sold  and  the  money  paid  into 
Court,  and  an  apportionment  di- 
rected. Nine  years  after,  his  per- 
sonal representative  presented  a 
petition  for  liberty  to  go  in  and 
establish  his  mortgage,  alleging 
that  he  had  recently  discovered 
that  the  charge  had  not  been 
amended;  it  was  dismissed  with 
cost«.  Cattell  v.  Simons.    Page  2^3 

2.  A  decree,  made  in  ISSO,  contained 
an  admission  of  assets,  a  petition 
of  rehearing,  and  a  special  petition 
to  be  relieved  from  the  admission 
were  presented,  which  the  Court 
conceived  to  be  grounded  on  a 
fraud  committed.  Held,  in  1845, 
that,  whether  fraud  and  mistake 
had  been  committed,  yet,  consi- 
dering the  circumstances  of  the 
case,  the  length  of  time  that  had 
elnpsed,  the  transactions  that  had 
taken  place,  the  absence  of  docu* 
ments,  and  the  imperfections  of 
the  evidence,  justice  could  not  be 
done  upon  a  mere  rehearing  of 
the  cause  as  it  stood  in  1830. 
Davenport  v.  Stafford*  503 

See  Vendor  and  Purchaser^  1. 


LEGAL 


Tt 
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LEGAL  RIGHTS. 

See  Prerogative. 

LEGATEE. 

A  legatee  has  a  clear  right  to 
have  a  satisfactory  explanatioa  of 
the  state  of  the  testator's  assets, 
and  an  inspection  of  the  accoiintSf 
but  he  is  not  entitled  to  a  copy 
thereof  at  the  expense  of  the 
estate.  Otiley  v.  Gilbi/.  Page  602 
See  CosTs^  13. 


LIEN. 
See  Soi«iciTOR  and  Cx.iemt>  6. 

LORD  CHANCELLOR. 
See  Master  op  the  Roias. 

LUNATIC. 
.  See  Copy  Bill,  2. 


>*. 


MAINTENANCE. 

A  testator  bequeathed  a  house  &c« 
to  his  wife,  for  the  use  of  herself 
and  his  daughter,  subject  to  the 
following  trust,  "  that  his  wife  and 
daughter  should  live  together^  and 
that  his  wife  should  take  charge 
and  see  to  the  maintenance  and 
support  of  his  daughter,  during 
her  minority,  with  the  instructions 
of //.C."  He  also  gave  lOQ/.  to 
his  wife,  in  addition  to  the  house 
&c.,  for  the  further  support  of 
herself  and  his  daughter^  Held, 
that  the  widow  took  absolutely, 
subject  to  a  trust  for  the  mainte- 


nance and  support  of  the  daughter 
during  minority,  «n4'  which  did 
not  ceas^  'apoa  her  'ifiHrri^e 
under  i^e.     ConMf  ▼.  JPrngreU. 

Baee547 

MASTER  OF  THE  ViOUJ^ 

An  appeal  was  made  to  the  Lord 
Chancellor  iigdln$t>iilVorder  of  the 
Master  of  the.  Roll^.  ,  Yrfcu|t  mfs 
done  did  not  appear^  furthav  than 
Ihat  the  Lqri  Chancellor  ^ither 
decided  it  on  the  merits,  or  re- 
fused to  hear  it^  on  the  ^r^J*'^^ 
that  the  Defendant  was  iii  con- 
tempt for  non-payment  of  costs. 
A  motion  was  afterwards  macTe  to 
the  Master  of  the  Rolls 't6  dis- 
charge the  order,  hMi  he  held  he 
had  no  jurisdiction  to  interfere. 
Oldfield  yyCbVhiMJ  292 

See  JnRi9DiCTioK,  4>. 
Order  of  Course,  2. 

.    Taxa^ioj?^3«.,.j/ 
'"'  MASTER'S  OFHCtei;^^  ^' 

An  enq^uiry  being  directed  SVtb  the 
propriety  of  taking  "prodeemngs 
to  set  aside  a  lease  "of  charity 
property,  liberty  was  giv6n'  for 
the  lessee,  though  riot  a  pftrfy  to 
the  cause,  to  attend.  Attorney 
'  General  v.  ^retymari. 

See  Arbitrator. 


fi     30 


'    MASf ER'S  REPOR'fi    *^' 

■    II- 

The  Master's  report  of  having  com- 
puted sMbwQM^nfc  ,iBtprfl«V.^p€S 
not  require  con^rmation.    Anon. 


i 
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See  Confirmation  of  Report. 

MESSENGER. 
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MESSENGER. 

Th6  Court  irill  not  prospectively 
dispense  with  the  usual  oath  of 
the  messenger,  to  whose  custody 
an  answer  is  confided.  Rigbyy. 
Pinnoch.  Page  575 

MORTGAGE. 

See  Injunction,  6. 
Rbceiver,  3. 
Voluntary  SETTLBnaNT,  S. 

MORTGAGOR  AND  MORT- 
GAGEE. 
See  Dower. 

Production  op  Documents,  7. 
Taxation,  13.. 26.  39, 40. 

MOTION. 
See  Costs,  G.  IS. 

MOTION  TO  DISMISS. 

A  suit  having  become  defective,  in 
consequence  of  the  bankruptcy 
of  a  co-Plaintiff,  the  Defendant 

'  moved  to  dismiss  absolute.  Held, 
that  the  Court,  on  such  a  motion, 
might  order  the  Plaintiff  to  supply 
the  defect  within  a  limited  time, 
or  in  default,  that  the  bill  might 
be  dismissed.      Ward  v.    Ward. 

397 
See  Di3MissAL  fob  want  of  Pro- 
secution. 

MUNICIPAL  CORPORATION 

ACT. 

1.  Under  the  Municipal  Corporation 
Act|  officers  **  removed "  under  its 


provisions  became  entitled  to 
compensation,  A^B.  the  then 
town  clerk,  made  no  formal  sur- 
render of  his  office,  nor  any  at- 
tempt to  procure  his  reappoint- 
ment, or  to  contest  the  election  of 
C  D.>  who  was  appointed  town 
clerk.  Held,  that  this  constituted 
a  removal  of  ^.B.  from  his  offi6e. 
The  Attorney-General  y.  The  Cor- 
poration of  Poole.     .        Page  75 

2.  For  the  purpose  of  establishing  a 
claim  to  compensation  for  the  loss 
of  a  connected  or  dependent  of- 
fice, it  ought  to  be  shewn,  first, 
that  the  office  was  connected^  or 
understood  to  be  connected,  with, 
or  dependent  upon,  the  corporate 
office  lost,  and,  secondly,  that  the 
loss  of  it  was  connected  with  the 
loss  of  the  principal  office ;  but  it 
is  not  reqnired  by  the  act  that  the 
connected  or  dependent  office,  or 
the  office  understood  so  to  be, 
should  be  itself  a  corporate  office. 

Ibid. 

3.  Held,  that  the  circumstance  of  a 
town  clerk  having  continued,  for 
some  time  after  he  was  removed 
from  the  office,  to  perform  the 
duties  of  the  offices  of  clerk  of 
the  peace  and  clerk  of  the  magis- 
trates until  other  clerks  were  ap- 
pointed, did  not  in  any  way  inter- 
fere with  his  right  to  compensa- 
tion for  the  loss  of  those  offices. 

Ibid. 

4.  The  town  clerk  of  Poofe,  who 
held  several  offices  at  the  time  of 
the  passing  of  the  Municipal  Cor* 
poration  Act,  was  removed.  Held, 
that  he  was  entitled  to  compensa- 
tion 
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tion  for  the  following  connected 
offices  :~^olS<^it/>r*  to  Ibe  corpora- 
tjQp,  c]erk  ,pf  ,thp  peai^,  jpagw- 
,  trates*  clerk:isplicitor,to  phe  tjgiay 
.  c  omn)  i  t  tee,  s  ql  j  ci  t^r  1 9^ ,  tji  e  w/^ter 
hailifP,  and  prpthanQtary  f  of  tJie 
weekly  cpiirt  of  jTeqord;  ^u^that 
he  was  not  entitled  to  compensa- 
tion for  the  offices  of  solicitor  to 
the  coroner,  und^r««faeriff;  solicitor 
to  the  overseers,  and  guardians  of 
the  pooir  of  thetb^n  lind  ckitinty, 
solicitor  toihe  aurteyors  of  high- 
waysy  and  solicitor  to  the  lamp 
and  watch  commissioners.  The 
Attorney'G^XOj^  ^'  The^C^qvpora' 
tion  of  Poole.  "   '   Page  75 

See  Jurisdiction,  I. 
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1.  The  Court  does  not  require  that 
the  next  friend  of  a  feme  covert 
Plaintiff  shall  be  a  person  of  s.uf- 
ficient  substance  to  answer  the 
costs..    DQV)(fen  v.  HooL    ^ .    399 

2.  Difficulties  in  dealing  wi^h  ^uits 
filed  by,  strangers  on  behalf  of  in- 
fants. On  the  one  haiid,  you  pay 
encourage  useless  and  expensive 
litigation,  on  the  other,  you  may 
discourage  interference,  yery  often 
necessary  for  thqir  prpiectiop. 
Cross  v.  Cros^>  45.5 

See  Forma  Pauperis. 

.      NEXT  PB.ESB;NTATIpk', 

A  testator  d^vinied  his  adrowvon  to 

'  tr{tsfteei^to«ell^Dn  thcdkath  o(A. 

and  dtf  idQ  the  produce:  amoUgst 


•certain  pereoiM.«  'iC  was  the  10- 
>  'oomberity  ae  diat  eb  ikh  ileath  no 
'  .bale  «otti4  be-  made  luJlil-the  va* 
:/cancy  was  'filled  -vpAh  Heldw  that 
.  Xfie  couH.  had  noi  jariadiction  to 
"autfaorweia  sale  ia'die:ttfetime  of 
*  j1..o»  the  groond  that  it  would  be 

t>\enefid^l  to  the  pabkii 
I  "V. -iBfllfier.  «.     .V 

TTONC  PhO  TUNG. 

/  "1  .'  »  J 


0*  t 
t  » 


.•  •! 


•  '       •  '. 


1     I     I  '• 
•'     T.  " 

.  •  »       \ 


See  Entering.  &c» 
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OFFICE. 

Ske  STunicipal' Corporation  Act. 


•  J' 


(«i 


1.  On  opening  the  biddings  in  the 
cajse  of  property  held,  for  |ives, 
the  Court  imppsed  the  condition, 
that  the  party  opening  should  be 
bound  by  his  offer»  if  no  better 
bidding  could  be.  enforced^  Wfdond 
y.  fValoT^d^  '       352 

2.  A,  purchas^er  uiic^er  fye  Cpi|rt  died 
..before  con6rination  of  the  report* 

Held,  that  it  was  not  necesciary  to 
serve  his,  heir  with  notice  qf  an 
application  to  open  the  biddings. 
Templer  v.  Sweet.  46* 
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ORDER  .ATZSA  '     '' 


.1. 


Sce.CpaxiRM^Tiofi  ^  K^pobt. 


<  '^1 


\  V. 


t    l»  » 


..|  pjapER  OF  CpUHSE. 

1.  Order  of  course  to  amend  ob- 
tained', oae.  day  tqe;late»  dis- 
charged,    ffarrgdY.  Gibson.    90 

2«  An  order  of  course  was  obtained 

at 
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<.at«llie  iRoUs.in  ai«aiu^  AUadbed 
i.itdtaaother  l>raooh  of  .tbe(i Court. 
..  Thetoidev  bdcameilhAj^eMitiirfe:  by 
t '.  readefn  >df  de|ay  in  torvioe»v  )tiflld, 
that)  tHe  order*  hawiiigj  iieen  rcjgu- 
larlji'jbbtaiiieci^  a  Riatiim'<M!i  dis- 
charge itfi  if^  tiecesf^iryj  *  was.lnot 
ffwf&Hy  'loade  |alt  thei  Ralliw  <  i  '2(¥o- 
•  c  mer  .▼•  \Macdonald.       .  Pa^  J/9 1 
3.  A  party  obtaining  an   order  of 
course^ ;  is  \  ^o|if^4  [  t<^  yfta^  truly 
every  fact  which  in,  material  to 
the   question  whether  an    order 
ought  to  be  granted  as  of  course 
or  not.     Holcombe  v.  Antrohus. 

,A)\\'A'  405 

d*.  Upon  a  motion. to  discharfse  an 
order  obtained  as  of  course*  which 
oug^iJt^to^b^^^.bej^.t^^.pf^ject  of 
a  special  application,  the  order  is 
to  bedW^rgdd'on'  tttit^^ 
althbiigh '  tlierfe  may  tie  men ts  on 
"i^HicK  It  might  h^v'e  been  proper 

•Uli  grant  MbWeK;'M 
^S*  'Order  olT  coiir^e  "for  taxatron' 'dis- 
charged, oh  the  ground'  of' the 
^'  case  being  mis-stated  upon  "the 
petition    for  the    order,     7)1 ,  re 


'.  : o   OU'TLAWRY.   . 

We'dierrfPfekfeturn  iipon  the  writ  of 
'  e«g6it,*  ihiitVhe' judgment  of 
'  'thfe'  cbfoher  Vh6  tiefendant  is  out- 
"^Wed/i!^  not  until  entered  on  the 
"  \roir,''iI  sufficient  recdrd  of  the  out- 
' '  laWVy. '  '  Tlie  Atiorney-Generdl  v. 
''^Mickards:'    '     :    '  'Page  380 

'..-•».  1)  'f  J  ^  ■  >  "j.  •' '  /  ' '  •         ' 
.  /  w.  OUTSTANDING  T£RM« 


\ 


I  •    ; 


^  .  I 


::    t^Roi  EVlbENQE. 

PARTIES. 

1.  Three  directors  who  had  signed  a 
policy,  ^ed,  ^  bill  ,on  behalf,  &c.y 
praying,  on  allegations  x)f  fraud 
and  mi8repreaent^tion>  that  it  might 

.  )}e  (lellvercii  up .  to  be  cancelled, 
/*  or  that  tliey  might  otherwise  be 
relieved  therefrom,  in  such  manner 
as  the  Coiii^t  might  thihk  fit ; "  but 
the'  bill  Contained  no  offer  to  pay 
back  the  premiums*  Held,  that 
tiie  board  of '  directors,  who  ma- 
na^ecl  tHe  JEifialrs  of  the  company, 


t'i» 


Varv^n.  '  -"•'-_".'/  -  ;^36 
'6.  A  Defendant',  upon 'filing  his  plea, 
' '  obtained  '  ah  order  of ,  coiirso  for 

nis  discharge,  suppressing  the  fact 
'    that  the  Piairitiff ' had  prevmusly  1^^  were  not  necessa^^^^  Bar- 

given  notice  of  motion  to  take  the  j    .'  ^^r  y.  Walters.  92 

plea  off  til^  fi!^;^ ^ ^he  order  was  t^^^A  bilV  was  filed  for  reUef  against 
discb^^  fbr  the'afuppfession.  a  convejranqe  of  a  real  estate, 
Wilkin  V.  Nainby. .  46.5 

See  r)i^K±\i^}i;  Hli^.  ^2. 


tiie 

1. 
')  /. 

W 


•  ( 


ORDER  TO  AMEI^D; 


»..  * 


,•(;- 


.« •  •  . « 


•  I  < 


made  f raudutently  to  defeat  a  se- 
questration of  the  Privy  Council. 
He Jd^ 'that  ^  a  person  alleged  to 
have  concurred  in .  the  fraud»  and 
to  whon  ad'  outstanding  term  had 
been  ^issi^ned  to'  attend  the  in- 
heritance, 
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heritance,  was  properly  made  a 
party  to  the  suit*  Taylor  v. 
WtfU.  Page  159 

PARTNERSHIP. 
i,  A.^  B<9  and  C  agreed  to  enter  into 
a  joint  speculation  in  tea.  One 
consignment  only  was  made  by  A* 
to  B^  which  was  paid  for  by  C. 
Disagreements  arose  respecting  it, 
J9.  and  Cm  insisting  that,  it  was  a 
spurious  article,  and  repudiating 
the  consignment.  Held,  that  the 
partnership  relations  were  not  put 
an  end  to  by  the  repudiation ;  that 
the  rights,  obligations,  and  liabi- 
lities of  the  parties  could  not  be 
settled  by  any  simple  litigation  at 
law  between  any  two,  and  that 
the  matter  formed  the  proper  sub- 
ject of  a  suit  in  equity.  Cruik' 
shank  T.  M' Vicar.  106 

2.  There  are,  necessarily,  things  to 
be  done  preparatory  to  the  com- 
mencement of  a  partnership,  and 
matters  necessary  to  be  done  after 
its  determination,  for  the  purpose 
of  winding  it  up.  These  are  not 
to  be  excluded  in  the  consideration 
of  the  partnership  dealings  and 
transactions.  Ibid. 

3.  Agreement  for  a  partnership  de- 
creed to  be  specifically  performed 
by  the  execution  of  a  proper  part- 
nership deed.  England  v.  Curling. 

4.  Partners  may  make  constant  va- 
riations in  the  terms  of  their  part- 
nership agreement,  which  may  be 
evidenced  not  only  by  writing  but 
by  their  conduct.  Ibid. 


5.  Injuikction  granted  toYesCrain  a 
partner,  during  the  partnership 
term^  from  carrying  oa  business 
with  other  persons  in  the  naoie  of 
the  eld  fim,  and  from  puhlislsiiv 
notices  of  dissolution.     Page  129 

See  AXTBRNATIVS  PflATKR* 

Cross  Bill. 

DiSSOLUTIOH. 

PATENT. 
See  Injunction,  3,  4. 

PATRON. 
See  Waste,  4. 

PAUPER. 
See  Forma  Pauperis. 


PAYMENT  INTO   COURT. 

1.  An  order  upon  motion,  for  pay- 
ment of  money  into  Court,  pro- 
ceeds upon  the  admissions  of  the 
Defendant)  and  evidence  cannot 
be  resorted  to.  Boschetti  v.  Pover. 

98 

2.  Three  trustees  admitted  that  trust 
money  was  standing  in  their  joint 
names,  but  one  only  specified  the 
amount.  Held,  that  this  was  in- 
sufficient to  found  an  order  for  its 
payment  into  Court.  Ibid. 

3.  Two  trustees  were  authorised  to 
invest  trust  money  in  their  names 
*-on  good  security;"  one  trustee 
improperly  invested  1500/.  on 
mortgage  of  leaseholds,  in  his  own 
name,  the  other  had  declined  to 
act  any  longer.  The  security' 
realised  215/.  only.     Tlic  trustee 

was 
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6S5 


^  ivasy.pn  mqtifui^  ordered  to  pay  ^he 
^  ditfer^nce  into  Couru    Bourne  v. 


/■<, 


Mole. 


^Page  1Y7 


i  • 


':^PAY!VlfcNT  6UT  OF  CXMJRT. 

The  trusteed  of  a  charity  bdihg  Hu- 
merous^  an  order  was  made  to  pay 
the  dividends  of  a  fand  in  Court 
to  the  trustees  or  any  two  tjf  them. 
Aitomey^Creneral  y.Brickdalem 

.      \  '  .    !  \  223 

*   tER  CAPITA-  ^ 

Gift  of  a  iegapy  tp.4r,^or  li^<s>  ^ith 
remainder  to  B,  f^r  life,  and  after 
the  dei^tn  ot  the'  survivor,  upon 
trust  to.  pay,i^  f'tjq,  between,  or 
amon^s,t.C.,  if  then  lij^ing,  but  if 
then  dead,  to,bj&tween  and  amongst 
C.*8  children  and  the  children  of 
J?,  then  living,  equally^  &c."  Held, 
tnat  C.  and  the  chiJaren  of  ^.  took 

■  ^  per'  capita. '  Ridkabf  v.  Gurvdood. 

■>[■■'  ' '    579 


t^ 


II 


I:    (. 


PER  STIRPES. 

'j.«  Giu  to  A.  for  life,  with  remain- 
der to-  the  daughters  of  B.  *^  and 
their  descent(ants|  per  stirpes,  to 
hpld  to  them,  their  heirs^  and  assigns 
for  ever^'*  The  daughters  had  child- 
ren  at  the  death  of  the  testator 
and  of  the  tenai^t  for  life.     Held, 
that  the  daughters  took  absolute 
interests  and  in  joint  tenancy,  and 
that  the  issue  could  only  take  by 
si\l;)stitution.     Dlci  v.  L^cy.    SH 
2.  Th^  words  per  stirpes  held  to  im- 
^  port  not  only  distribution,  but  suc- 
cession or  some  species  of  repxe- 
-  , sentatijOn.     Dicky,  l,ajSf^>       '214 


^  I 


o  . 


PETITION. 

See  Charity. 
Costs,  S.  ?• 
TaxatioVi  11. 

PLEA, 

Ad  information  founded  on  the  De- 

'  fendani's  outlawry  stated,  that  the 

'  Defendant  did  not  appear  on  the 

'  list    predarastion,    whereby    he 

•    *^  became  ^nd  was  outlawed,  and 

that  the  sheriff*  so  returned  the 
'  e^ifgent  accordin^y  ;"  and  that 

^be  judgment  was  entered  and  re- 
'  gistcred.   Tbe  Defendant,  pleaded 

nuL  tUl  record f  m  this  (brm  :-*that 

no'judgment  of  outlawry  had  been 
'    entered  or  registered,  and  that 

•  tliere  was  no.  record'  of  the  out- 
lawry, if  aving  uncovered,  the  alle- 
gatipn  of  tbe  return  of  the  writ 
certifying  the  judgment  of  out- 
lawry. Heidi  that  the  plea  was 
good  in  form*     The  Attomey^Ge- 

•  nefol  r,  Richards.    '       Page  S80 


'/. 


PLEADUja 

See  Alterkativs  Pravbr. 

Answer,  1,  & 
•     Dissolution. 

>  iNJITMCriONy  5» 

Partirs,- 

'    Submission  to  fay.. 

Supplemental  Answer,  1, 
2,3. 

• 

POUCY. 

See  Voluntary  *S«ttlkh?nt,  3. 

POWER. 
27  4 


ess 
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•   ■.    'POWEBU-   '<!.'  'I  >-' 

Power  liy  deed  liir  i^illt<»')it>|}<^nt 
tO'''n^pbew9^dd>iii6ee«;  gr^d- 
nepheiro  and  '-  tiietf6b;  *^  "Irf  "  swch 
slttresy  tnd  infaSiebe^Q'^ltii^ik  lh»*l«, 
&o«>  at  i^iishguld  sppmnvl  H^d, 
not  to  «utlMviie'aor^'a|^ntttient 
hy  will  I  td'  a  gl«iiA-Bli<eo6"rok> 'KTe, 

•  with  remaitid^  ioiber  'chlldito. 
Waring  y*iL^^        J  *^gii^^7 

POWEK'OFSALEi'    ' 


•».    { 


i'l  .    V 


/t  I 


POWER  TO  liinrE^T  IN 
LEASEHOLDS. 

Trustees'. were  *^  authorised' and  em- 
powered/* wjtbithe  ^conrteDt  atid 
.  dtteotion"  of  <the  tenaot  /fbr  4tfei 
to  lay i.biiti.lher /Insist  'IboiiMmOd 
.^^leasehold  here,cBla!incbt|^T^*'Min 
some  coov^ient  .  pkite.?' '  >  *  tHeld^ 
.  that  it  was  -imperative}  tm.' the 
trustees,  Oto  the  ireqaisitjon  i|C  the 
•tenant  for )lirevi  to  iatest  in>Iease- 
bolc|ay\aad'tliaft  4(bey.  could  not  ^e- 
.fuse)  to  do  to»  oalhe)groiuidiof 
.the  .  liabilities  /to.  be  inofinred  by 
\  tbem  on.Aejcorenapts,  theybiiv- 
: ,  ing .  extpres^ly >  oonlraliedi'on;  »he 
;  subject*  but  that  they  had  a  dis- 
,.  cretioQ  .tQr  exercise  asrio  ivblue;' 
Mtitlei  Bnd<localityip.s00oiidl^^ilbat 
Jeasehold  bouies/ipefe  within  the 
y  power;!  BeauolcrkiV^,  Aihbutiikam. 

PRACTICE. 

See  Affidavits,  1,  2. 
AmswsRi  ly  2y  3. 


&e  AfffTACHMKNT. 

CeanfiosiovEaa. 

•  CoteiKMATioii  OF  Rxpomxm 
'  "^V  >iCoFY  Bill,  1. 

Costs,  I,  2.  S.  ?•  12. 

COUNSBL,  2. 

Dismissal  for    want    or 

Prosecution, 
evidi^cs,  i. 
Forma  PaufsRis. 
General  OitDSRs. 
Infant,  3.  5. 

.*     iNltlNCTION,  1,2. 
iRREQtrtARltT. 

IssySf 

Jurisdiction,  4, 5. 

Master's  Office. 

Master's  Report., 

Messenger. 

Motion  to  dismiss. 

Next  Friend,  1. 

Opening  Biddings. 
>  I'  .  Order  of  Course. 

...,  Paybi£nt'iAtoCourt,I,2,3 
..  •/     Payment  t)UT  or  Court. 

•  Peg  Gon^esso. 
Production  of  Documents* 

«  Receiver,  I»  2,  3,  4. 
'^/  i  (      Registrar,  1,  2,  3. 
.  <'M  ii.i  Staying  Proceedings  psND* 
i;    Ml',  ING  Appeal. 
/.'•J .  •Supplemental  Answer. 
•I  t  .'Taxation. 
.\\v,  '  Witness^  1. 


•  I  >   • :  i 


'.»    »i 


/^. 


■  >  >» 


*>,  • 


PREROGATIVE. 


The  Crown  might,. before  theabo]!" 

tioD  df  'the'  Equity '  "Exchequer^ 

« •  tiave  piteceeded  on  the  Equ^y  side 

'Aa  respect  of  a  legal  right,  and  may 

now 
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nofr  proceed  in  the  saroer  way  in 
Chancery.  The  Attomey'-General 
'V»  The   CctponUion   of  London. 

Page  270 

PRESSURE. 
See  Taxatiok,  16. 24.  35.  S8.  40. 

PRIORITY. 
See  Cbxditor's  Suit» 

t 

r      , 

PRIVILEGED  COMMUNI- 
CATIONS. 

See  Production  of  Documsnts, 
2,S,4,  5. 

PRIVY  COUNCIL. 
See  JuRisDiCTioNi  2. ' 

probate; 

1.  Probate  obtained  by  A>  in  the 
name  of  B. :  Held^  that  a  party 
giving  faith  to  the  probftte  was 
bound  to  see  that  the  person  claim* 
ing  under  it  was  a  real  person  of 
the  name  of  S.  Ex  parte  JoUiffe. 

168 

2*  Operation  of  a  probate  in  evidenc- 
ing the  will  and  authenticating.the 
title  of  the  executor  to  property 
not  comprised  within  the  grant  of 
administration.    Matson  v.  Swijl. 

368 

See  Statute  56  G.  3.  c.  60. 

PROBATE   DUTY. 

1*  As  to  the  right  of  the  Crown  to 
probate  duty  on  realty  of  a  de* 


ceased  party  impressed,  in  equity, 
with  the  character  of  personalty. 
MaUou  V.  SwifU  Page  368 

2.  •/•  5.  conveyed  Tee  simple  estate* 
upon  trust  by  sale,  &c.,  to  pay  cer-> 
tain  debts,  and  the  residue  to  him- 
self, his  executorsy  administrators, 
and  assigns,  without  <any  ■  equity 
thereon,  in  favour  of  his  heirs, 
or  real  representatives^  notwith- 
standing the  estate  might  remain 
unconverted  at  the  time  of  his 
death. '  The  estate  was  sold  after 
his  death.  .  Held,  t)i|it  no  part  of 
the  produce  was  liable  to  probate 
duty.  Maison  v.  Swijft.    .      Ibid. 

PRO  CONFESSO. 

1.  Whether,  pending-  a  reference  as 
to  the  poverty  of  the  Defendant, 
time  runs  against  the  Plaintiff  for 
taking  the  bUI  pro  confesso*  •  Sem" 
ble  not.    Potts  v.  Whitmore.    317 

2.  Practice  as  to  taking  bills  pro 
cotifesso*    Brffnon  v.  Home.      607 

The  order  referred  to  in  the 
81st  General  Order  o£Matf  1845  * 
is  not  the  decree  that  the  bill  be 
taken  pro  confesso^  but  the  pre- 
liminary order  that  tile  Clerk  of 
Records  do  attend  with  the  record. 

Ibid. 

3.  The  object  of  the  8l8t  Order  of 
May  1845  was  to  assimilate  the 
practice  where  there  is  one  de- 
fendant to  that  where  there  are 
several.  Ibid. 

See  Issue. 


PRO. 
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PRODUtttlWr  .6P  »DOCU. 

i'lTiegfetierai  nifeij;  that  i  De- 

'  fendant'ts'b'ound  tb'df^covet itlthe 
fact^  ivithin  his  ktiowledge,  atid  to 

'•* pfDdbc^  tin' 'tfoctiTtieiiti'W'hii'^oi- 
'  fi^ssibh,  ^hf'ch  are  hiateHal  td  the 
*'  case  bf  the  •Bamtffn"'^H6w^er 
"  ai!?agteeabl6  it  may'  b€  t6'  niake 
''the   diSclcysbrer— hdt^vfer  '  (S-on- 

'  trary  to 'his  personal' Intei^y^ts':^ 

however  fatal  to  his  cfairiis/he  is 

'*  compelteJ  to  set  fofdhi',  on  oatfi,  all 

'^^[  llie  knows,  believes,  of  thifnks  In  re- 

"'iatSon  to'  the  tDa'tieii  in  '  question. 

'Hfght'^:Ao6hiit>n.'  Page' 22 
k'l  The  Court  i/ill  riofc  ordit  tfife  pro- 
duction of  corifldentTal  bbmmuni- 
^'  cations  between  solldtor  and 
'•  cli6ht,'Whlch  took  plac^,  eithet  in 
the  pfbgreiSs  of  thfe  suit,  or  w^h  re- 
*  Yefence  to   thfe  sbit  previous  to 

■'its  comfrienbeioent."'  ''  Hid. 
si. 'Confidential  '6bmm animations  be- 

"'  tween  rittotriey'  or  counsel  and 
'  client;  interior  t6  the  iuit,  tod 
^'  withiut  refference  theretb,  are  not 
"  privileged.'  -Ki^^f  yr/Rdbinion. 

^4i  In  a  ^liit  fbV  kp'^iiifie  >Wfdt^aiice, 
^  'dhses  submitted  to  cdtin^eKsubse- 
quent  to  the  contract,  relating  to 
the  sale,  the  objections  taken  by 
the  purcnaser  to  the  vendor  s  title, 
the  steps  taken  by  tbt  V^fedoi's  to 
cleaV'll|J  the  objed^iond;  At.,  Held 
to  be  communications  made  with 


,  laignef^  «Dd  tb^  ComnMoDf^  of 

,  <  the  lAgolvent  Defi^^rs'  Qeurt  Md 

^qt  privil€;ged,  I'light  ▼#  JBMfinspm* 

I  •  ..     t  P«8^22 

^  Books»  &c*  relating  to  the  matters 

in  question,  in  the  possession^  but 

die  property,  of  the  Defeodant's 

[  solicitors,  not  ordered  to  be  pro- 

.,duce^.         ,       ..     .,  {^ 

7,  Ii\a.bitl  to  redeem,  the  Plaintiff 
contested  the  validity  of  one  of 
several  mortgages  held  by  the  De-> 
feodan^  Held,  that  he  was  not 
entitled  to  a  production,  Cr^w. 
'  'piateL^     .  *  62 


\' 


. .  REAL   AND    PERSONAL 

ESTATE.       , 
GosM'of  $»U.  apportipfied  between 
.  .real  and  personal astate«  Johuton 
,   t.  IWrf.     I    .V  .     i    ..   489 


/  f 


,    RECEIVER. 

L  A  receiver  had  been,  accustomed 

>.U)>  bring  in  hi$  acoounts  veijr  ir- 

.'  regularly  in  point  of  time,  and 

'  .tli^neby  the  actualtbabnces  in  his 

bands  never  cle^ly  appeared.  He 

t  Was  .  spJ^oUiliy  ordered  to  2icing« 

,  .  jft   bi».. accounts  before  a  .given 

t /day.  in  every  year,  .gcci^mpapied 

irirwith  an  affidavit)  sbeni^ing  tb^  ac* 

-^jtual  balaace  io  haad^;  enqpifies 

were  also  directed  as  to  his  former 

balances;  iihd  ibe^  wnd  kwdered  to 

pay  thii  pofts^  of,  tba  application. 

Bertie  v»  Lord  Abingdon.  Page  5S 

reference  to  the  dispute  which  re-  1  2.  Proceedings  'ttef ft  Commenced  in* 
suited  m  i\Q  lillgkiitiii;  and  pri-  j      the  common  law  9fde  of  this  Court, 
vflekeA.''   "  '      i'^'      -u    ')Ibid.       against  the  surety  of  a  reeeWer, 
5.  Communftiatfo^ili^i^een  the  as-  '      to  compel  ^e^  pay  Wiil  of  the  ba- 
'  •*'  K  ,'*-">))    y  lance 


IJJDtk^  td  TtttJ  ttiW<JlPAkJ  WATtfittS: 


6S9 


Iknce  ordered  to  *ht  p^A  ixk  the 

'   I'lamtifi;     The  'surety  paid  the 

amount  to  the  solititorprostcating 

the  proceedings^  and  then  applied 

to  have  his  recognizance  vacA^ed. 

llie  petition  was  served  on  the 

Plaintiff,  who  did  not  appear.  The 

Court  refused  to  make  the  order, 

.    but  directed  the  Plaintiff  to  be 

.    served  with   a    notice    that    the 

.order  would .  be  made  on  a  given 

day,  unless  the  Plaintiff  shewed 

cause  to  the  contrary.  Ttie  Plain- 

.    tiff  not  then  appearing,  the  order 

was  made*    Mann  v.  StenneH. 

Page  189 
S.  At  the  bearing  of  a  suit  for  re- 
dbmptidn,  the  Conr^  will  ni>t^  on 
the  application  of  the  Defendant^ 
'  grant  a  receiver  against  the  Plaint- 
''  tiff,  ther  Mortgagor  in  possession, 
none  being  prayed  by  Ihte  bill. 
Whether  it  can  be  done  by  peti- 
tion, quare.     Barlato  v.  Gains. 

'  ■      »  •       •     329 

^.  Generally,  the  reeeiter^in  si  cause 

'    ought  not  tomabe finy application 

to  the  Cottrts  if  he 'tods'  htMself 

in  circumstances  of  dtffienltyy  he 

should  fippiy  to '  fclie  •  HaintifF  to 

'=   niake  the  necessary  application, 

' '  and  ott  his  ^lefault  the  receitver 

may  Chen  properly  ^pfy  to  the 

•  Coarr,     Pittket  v.  Dtmn^        497 

REGOGMZAiNCEL 
Bee  Reckivi&iIi  2. 


4    I 


RBCTOa. 
Sei- Wastjb,  2. 

: .  kef£;bence;. 

*  •  •  * 

t  See  Costs,  5* 


.      »   • 


RBGI^TRAI^.     . 
1;  Observatioas  aa  to  the  mode  and 
.  .((brim  pf  drawing  up  and  passing 
,,  decrees  in  the  registrar's  office. 
.  fiavcnpprt  v.  S^affbrd.     Page  503 
2*  By  consent,  the  registrar,  in  draw- 
ing up  a  4eGree«  sometimes  per- 
xpits  such  alterations  to  be,  made 
in  it,  as  he  .belieyes  the  Court 
.  would  sanction,  and  which   are 
binding  on  tlie  parties,    Daven^ 
f9rt  V,'  Stafford*  Ibid. 

3»  Strict  regularity  requires  that 
every  word  of  a  decree. should  be 
pronounced  or  dictated  by  the 
Court,  and  that,  without  a  subse- 
quent order  of  the  Court,  or  at  least 
without  personal  communication 
with  the  Judge,  no  alteration 
should  be  made.  This  became  at 
,  first  inconvenient,  and  at  length 
impracticable,  and  now  the  re- 
gistrars, upon  consent,  allow  al- 
terations, as  the  admission  of  assets 
and  striking  out  the  direction  to 
take  accounta,  which  would  have 
been  necessary  iC  asseu,  had  not 
been  admitted.  The  admission  is 
usually  stated  to  have  been  made 
by  tb^  p4.^ty  4i  cpupsel.  JDavenport 
..V-  Stafford.  Jbid. 

REHEARING. 

,  i     .  MAaXW.  9?  THE.  ROLJUS. 

»  •     »  f  •  •,    . 


..    I  > 


I 

I 


,,  RRPLICATION. 

.  ^  Dismissal  for  wani;  of 
.  1  ..    £««fS6^Tio;K, 


RE- 


q40 


JNDEX  TO  THE  PRINCIPAL  MATTEBS: 


RETAINER. 

'Whether  the  retainer  of  counsel  in 
a  caase  ceases  upon  liis  being  ap- 
pointed Queen*s  cbt^nsel/  qtubre* 
tucas  V.  Peacock.     *  Pagfe  1 

"    SALE  UNDER  COURT. 

See  Costs,  5. 

OpkNiKG  Biddings,  1. 

'  ,  '    sep'auate  use. 

Property  was  lield»  in  trust. to  pay 
,.;th^  dividends  to. such  person  as 
,,  a  married  woman  should}  but  not 
^,hy:,y(fiy  of  ^T^t,klp9Ltior^9  appoint, 
.  a^ijL  ^Q  default  of  appointment, 
..  ^Q^.  her  for  her  separate  ujse,  and 
/,it  ^aa  declared  that  the  receipts 
,.  of  her  or  b^  appointee  sbpt^ld  be 
:,,gpod. discharge^.  fll?W,  that  she 
,i9/9Arid.i^9t»by  aqticipatjon, , charge 
r  jthe, dividends,  not.  accrued  due. 
, ,  flamelf.'x,  MaqdqugalL  1 87 

^      ,  ,    »       •  "  *  -    • 

5  SERVICE  OF  COPY  BILU 


», « 


"^5«  Copy  BitiL,  li)  ' 


♦  • 


»      »      '  < 


f. 


1 1 ■,  •« 


.1 


•SETTLED  ACCOUNT. 
'  •'"'See  TAXATi<m,'6. 11.    ' 


r*.       *- 


*  «.    • 


SHEWING- CAUSE.  ■ 


•^      I 


«  >'»  \ 


I   •     •  • 


'  '^^     sotrciTOR. 

h  A'tiHist^d  aeting  as*  solidtdr  in 
'itieti^d^  batters  is  merely  entitled 
to  costs  out  of  pocket;  the  rule  is 
rk>tl  ^itiflekible,  and  compensation 
may,  in  special  cases,  be  made 

•  hKii>  ^under  the  authority  of  the 


.not  by  allaying  bim  to  laake  .iJie 

.  .usual  profasaioiMdcbarigea*.  JBoiff- 

.Jbr^y.  Biair.  .     .    '.  .P^588 

2*  Daty.of  soUcstkHV  jbo  ch^okjiselesff 

'  litigation.     Oitk$y^iGMyu     602 


•    '•       '..M 


l^        -  •    /. 


'  SfclLtClTbR  IM  CLI^tiT. 

l.-Obiervatioast'On  :ilhe  usfierfirct 
.  iraadLe;  i^>  pneticcb^'tini:wiiicb'  «o- 
"licitoiiBarereahtneratedjfor  tft^ir 
.semices.'.'.ZiiwafVi  Peamck.**  •"   1 
&  By  (the  practuce  ef  ^itbe :  Court, 
solicilola^al:et>&e&  not  paid^U  all, 
or  TCry  tU  paid»  fiip«  very<  import* 
.ant  services,;  aad- thepcfore  "ibey 
.<»ught  not  to  be>idepriTedofany 
i  lawful    fees  which  ^  the  practice 
:  varrants,.upoa  tbeiiolion  that  tlie 
>husijDeas«  charged  may  hainer  been 
iof  '*no  practical .  benefit.   ;  •  Thus, 
-'  where  a  saKcitar.  acts  fbr  a  Plain- 
/tiiT,  and  foe  some  DefendantSy  he 
.  is  entitled  to  .isharge  such  De- 
.  fendants  for  the  PlaintiffV  war- 
\  rants  served  on  his. ^clients  the 
.  .Defendants,  and-  for  > attendance 
thereon,  and  for  separate  copies 
of  the    proceedings^'  *  Lmcas  v. 
Peacock.  Ibid. 

3.  An  agreement  by  a  solicitor  to 
taice  a  gross  sum  from  his  ch'ent  in 
Heti  ^of  costs  i^  not  void,  though 
regarded  by  the  Court  with  jea- 
lousy. In  re  Whiicoml^i  -  140 
4*.  A  solicitor  took  an  insufficient 
security  for  his  client,  and  the 
nature  of  the  transaction  was 
such^  as  in '  the  opinion  of  the 
Court  to  create  a  cikse  of  com* 
bined  agency  and  trust.  •  He  was 

held 


INDEX  TO  THE  PIllSClPAL  MAttERS. 


641 


' ''belli '(trndisr  the'  circumatanccs) 
>)perioimny  res^ontible  lor  thd  de- 
-^^fioiencyvan^l  ^or  the  costs  of  suit. 
^rCndg^r.  Watson.^  Page  427 

5«  A  soMcitor  Abted  Cor  both  parties^ 
' ''  in  the  friatter  of «  voluntar j  settle- 
ment,  which  wa3  set    aside  for 
updue  ipfluencq.    He  vrf^s  made 
a  Defendant  to  the  suit  for  that 
[j  /purpiese.    The  Courts  though-  ex- 
-'•oneralingi  biot/roin  culpability'in 
M  tke  matler^iroaflle-  him  bear  his 
{  own.  .\098ls,  because  he  bad  .not 
.  *  octdd  «dth  proper  prudence  in  the 

6.  .Liesi  ofia  solicitor  qpon  a  ftrnd  in 
•Aourt  »for  his  €osU  of  suit,  pro- 
'itected  'bypistop'  order.    Hob^on 
^  Xm  Sheartooodi..  486 

Ti^'Kot.  efieotive.proceedingS'  could 
.Jbe  taken  iaasoit^  in  consequence 
of«lhe  o6ntefnpl  of/ two  Defend- 
ants.   Held»;  that  tlie  Plaintiff's 
i  solicUbr  was  jentitled   to*  a.  tax- 
-'  atioo«of  hiS'COstSf'and  to 'a  stop 
ordet'Oti'  the  funds.     Hobsoti  v. 
"\Sheturwif0di  '  Ibid. 

S«e  Production*  of   Documents, 


»•■- 


.  r 


.  1».  , 


'  JSPEitlAL  CIRCUMStANC£. 
See  Taxj^tioj^^  16^  '25.!i5.,?%  40. 


STATUTE. 


o 


I   < 


■  4  r  ,  t 


i.    ■  •    • 


t       •  •  t 


SPECIAL  ORDER. 
See  Costs,  S.7. 


>    ii' 


■( 


•> », 


.  SPECIFIC.  PEJlFOBMANC>B. 
&e'PARTNWsaif>  S^  .     . 

^    <    ViEKDOR  AND  PvACnASSRi  1. 


!•,  (56  Q..3..C. 60.)  A  sum  9f,  §tock 
was  standing  in  the  name  pf  a  tes- 
tatrix,  which  her  executors  over- 
looked,  and  the  dividends  remain- 
ing- unclaimed,  the  stock  ,^  was 
transferred  to  the  National  Debt 
Commissioners.  Afterwards  one 
Sanders  procured  a  probate  in  the 
name  ofjf-  HufUy  of  a  forged  will 
of  the  testatrix,  and  obtained  a 
transfer^  Held,  tliat  the  prdbate 
did  not  authorise  ft  palyment  to 
Sanc/m,' and  tTia't  d  parfy  giving 
'  fdith'to  the  probkte  was  ba6nd'to 

'  se^'  that  the  persoh  claimftig  under 
it  was  a'  real  T*  Hiinti  Ex  parte 
Joinje.       •  '  Page  168 

2. ' UndtV tb^tibote circumstance^  a 
transfef  Trora  the  ag|>regkte'  fdhd 

^  in  the  hamfe  of  the  jcommissioners 
was  ordered  to  be  made  to  the  real 
executor,  Eie  parte  Jol/jffe.      168 

S.  Costs  out  of  the  fund.  I6id. 

4.  (I  W^^.  <?.  6a)  Under  g^e  I W^  4. 
c.  60.  the  Master  has  qo  power  to 
appoint  a  person  to  convey.  It  is 
for  the  Master  to  <<  approve," 
and  for  the  Court  to  ^*  appoint." 
Fowler  v.  Ward.  488 

1  Jf^4.  C.S^    S^^.QOVTBWPT,  2. 

1  W.  4.  C..40.  See^  Executor,  2,  S. 
1  W.  4.  c.  47.  See  Trustrb,  1,  2. 
1  W.  4.  c.  60,  See,  Imf^^t  Trustee. 
^(loW.^^^c.^.  /S?^.TRVftTi??,.*,5< 
"S'&lO^f^^^^c^Je*  SeetiJiKi^v^Ti^Yif 

I      ,      MjU?JI,ClPAI.        C9ItBQR4,TW^ 

ac,t*  ,  .,, 

.,     .    .      ...        X(t2Vict. 


ei/i 


INDBS  /re  ttW  PRXKCIPAL  MUTITRa 


I  St  2  Vict.  c.  1 10.    See  CHAftomc 
Okder. 
Costs,  L 

5  Frirt.  e.  5.  «.  1.   iSipe  Bxcrbqism. 

6  &  T  Vict.  e.  73.  See  Taxai* low. 

STAYING  PaOCEEDlNGS 

PENDING  APPEAL. 

Defendant    ordered   to*  pay  eaitt, 

appealed.  A  motion,  tliat  upon 
'  paymeoc of theaarount into OMirt, 
•  proceedings  t*  compel  payment 
.  mightbestayedpendingUieappeal, 
'  'On  the  ground  that  the  Plaintiff 

would  bo  unable  to-  reply  them, 

wtaa  refused.    Archer  «•  Hudson. 

Page  S2I 

STOP  ORDEIL 
See  Solicitor  and  Cuuemt,  6» 

SUBMISSION  TO  PAY. 

Three  Directors  who  had  signed  a 
policy,  filed  a  bill  on  behalf,  i&c, 
praying,  on  allegations  of  fraud 
and  misrepresentation,  that  it 
might  be  delivered  up  to  be  can- 
celled, "  or  that  they  might  other- 
wise be  relieved  therefrom,  in 
such  manner  as  the  Court  might 
think  fit  ;*'  but  the  bill  contained 
no  offer  to  pay  back  the  pre- 
miums. Held,  that  if  ftuch  a  sub- 
mission were  necessary,  the  prayer 
sufficiently  implied  il!.     Barlter  v. 

'   WalietB.  '      *  • 

See  Taxation,  S. 


SUING  ON  *KHALF,  AcJ 

*  ^e  DrssoLtTTiOK. 
PArtiis,  1. 

SUl»PLEMe>}TAt  ANSWER. 


I  I 


)•      I 


SUBPCBNA. 

i9feG£MlltRAl/ORDBR8f  5.    > 

SUFFICIENCYi.  ^    ^ 
Sf e  AN8VXR9 1|  % 


\.  Leave  given,  after  cause  at  issue 
and  in  the  paper,  to  file  a  supple- 
meiptal  answer  to  correct  an  im- 
portant date.     Fidlon  V.  Gilmqur. 

Pai^e  154 

2.  A  Defendant  insisted  on  bis 
discharge  under  the  Insolvent 
Act  in  1835,  in  bar.  After  the 
cause  was  ii^  the  papei*,  he  dis- 
covered that  the  discharge  took 
place  in  1836.  A  discharge  in 
1836  would  be  a  good  defence, 
out  the  discharge  in  1835  would 
pot.  Permission  was  given  tq  .Ble 
a  isupplemental  answer  to  correct 
the  date.      Fulton  v.  Gilmour. 

Jhid. 

8»  A  D^fe^d^pt  aaJ^ng/leav^  to>file 

. .  ^  aifflp^epient^  .answer,  ,ipi(»t  .dis- 

'  t'RCfly  rta^e    the   terrain  (^f  .the 

. .  «i?syef,4fttea4sd  to  ,l^e  filptU  ,  fttd. 


'    SURETY.  ' 
See  Receivkr,  2. 


»*0tim^tmt» 


*• 


1 1 '    1 


>  > 


(.  < 


.  TAXATION. 

'92  j  U  Parties  agreed  to  corapromi^  a 

'  salt,  and  tbat  tin  «'  tioscs,^  oii«l:^e^ 

at)d  expfRues,  em  between  tolisftor 

» and  cfiem^^  sbsaldbe paipl  wot  of 

'  the  fund.    Held,  that  the^Aixiog- 

iiMasier^ooghlt  to.  treat 'theaiili;  as 

'  propdrly*  coo8lit«ted,<  trnd  ought 

not^'  In  the  taotatiihiito-eonaider 

whether 


jmmxfm  imirmmvfAt^  w^t^trrsj 


€*» 


whether  Defendants  having  inte- 
re^(s  »p)ilaf,t#«^^|[^{aii)l^f);ou]d 
have  been  nwle  ci^-iPla/ntiffs,  and, 
secondly,  that  if  ^oj  of  the  parties 
entering  into  the  compromise  in- 
f^^e^^tp  c}ff\]^^r}hf  pffl[Pfi^ty 
of  the  constitution  of  the  suit,  thev 
ought  to  have  distinctly^'stated,  and 
have  provided  (of  ti  in  the  iagree- 
ment.  Lucas  v.  Peacock.'  Page  1 
%  Costs  of  a  case  laict  before  coiin- 1 
sel  as  to  a  supplemental  bill, 
and  c;osts  of  a  consultation  be- 
tween a  new  iunlor  and~the  former 
junior  who  iiad  l)een  promoted, 
allowed  in  a  taxation  as  between 


solicitor  and  client.    *      liiV/. 

S.  Solicitors  employed  in  a  suit,  ^nd 
a  prosecution  arisuig  thereout,  de- 
livered two  bills.  The' surviving 
Plaintiffs  obtained  an  order  for  the 
taxation  of  the  bills,  submitting  to 
pay  what  was  due  **  on  the  taxation 
of  their  said  bills;"  before  the 
*  "Tkxihg  '  '^fastfer;  '  th^y '  Aif^te^ 

'■  tWtt  YetiJner  In  ^the  iii'oW6dtft)n. 
Tti^  MikM  hk^ng'iidmpUmihe 
t^atldn,  ihey  pt^e^enfed'^' peti- 
tion, prayingj  that,  they  might  be 
ordered  to'pay  the  first  bill  only, 
and  that,  if  necesskry,  the  Mas- 
ter's certificate  -and  the  order  for 
taxation  might  be  varied.  The 
petition  Wses'  ^sAn(s6eU  with  costs. 

}.  Int tn  *SjmngaM,  :•  ^ .  v^,    -^ .  n •  ^ }  63 

4i^ 'DdiTerjF'of  a  Mll>of'6oats^tO''an 

"  Bgi6ot  ;oftbe«iQlieiit«pfii(Otstfedjrfbr 
•  that  (piurpoicv  JkU  SuScieotirfr/n 
^•jwJStt^^i' '"  <^'   »...j)    .f  1 't  nn66 

£i  Ddivei'yitof  a'bitt'jtf-  cfnfta»i4in. 
tignefd^bui)  'afieompanied  hfv^^dU 

'   ter  fiigoed'by.  the  soiioitor^.  and 


'  t  -.♦  *. 


cient  compliance  wittii  ^i^i3  ^  7 

Vict.  c.  73.  s.  37.      ..  ,.rJP^e  66 

6.  Tbi9i»f9fi^m  ^rfi  W 11/ of  cps^,^^ 

io^ud^  iq  a-  settled  9PCQi|nf  tl^r 

tween  a  solicitor  and  client,  and 

/eik(o^^^hSf'k\iik(sAAtir'^6iH  of 

roomed  ih  lit^  haMiii44e)d,  that 

.^Hk^  (giOQ(ire>thaliiMnbt"jtlrtfiArc£iot«, 

t'^*i|po#'|)etftfoli'<anAer  Vi^.^'A  7 

,  t  i.^^;i^^8ij.(t»i,o|ibni  theiacoopnt 

triflfiiiii^rdltv  itaxaiionvLj  abd'tbai  it 

' ii ei^nMiitdy  bedMne/bjr ML   Air- 

^  <  ibeit  V.  B^o&kt^  tn  ¥»Cat$llH.  - 121 

fjv  mtti*idtt  •  w  taitf "ft  btU  bfi^osts 

af%e^ ^payment) ton  Uve  grouod^  of 

'   trifling    overcharges,     dismissed 

with  costs.    In  re  Drake.         123 

8.  After  tii^  ^ prit^kioh'  Wf  a  month 

fVorti'^the'  defiv^y  tif  b'b!ll'1)f  cTosts 

and^efjprp  f^e^T^^ffp  pf^tjvelve 

.:  popthspn,5ordpro/^C(^wr^^,may})fi 

9bHnfid,  fpr  itsj  ta^catipn.     Hot- 

,    land^  y.    Gv^ynnf.     In  re  JBi/hh, 

'■^24 

9r.A,;?J|fin^^.whp  ha^^  eipp^lyyed  a 
.^B^Ji^cUpr  Jn  8f,veral  mfttt^rs",  ob- 
,j.  tap,e^  a,n  ordf r  pf  jCourse  for  the 
^  |a:|(at|i9no^  t,h|^  costs  of  one  matter 
f,  ffRlXr?^'^  S  ^?F?ctiopi-tlffit  on  pay- 
,^  ,ppei^t^,  th^^  splicitor  sjioiild  aeliver 

.   pJi^fHtM  it  5v^8  dischj^r^ed  with 

.;  Wts^or  i^feguMty., ;.  .^  ^^^7A«V/. 

1$.  Under  the  Solicitors*  Apt  ij;^  & 
7  Firf.  p.  73.)  refi^p^nc^  for  tax- 
ation may  be  made  by  the  Vice- 
Chancello/MlO^V  ^by  the  Lord 
ChanpeDor/.  (and  Ma^t^rypf  the 
Rolls.     In  re  Careto.  128 

11.  Settleoiehe  dff  AlWl  tf  costs  be. 
tween  4  sblfekor  >alid^ciient  upon 

a  special 
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a  special  agreement,  precludes  an 
order  being  made,  upon  petition, 
for  taxation :  the  agreement  must 
first  be  set  aside  by  suit,  before 
the  matter  can  be  re-opened.  In 
re  fVhitcombe,  Page  140 

12.  Lessee  of  a  house  and  fixtures 
agreed  to  pay  the  expense  of  pre- 
paring the  agreement.  Held>  that 
he  was  liable  to  pay  the  costs  of 
preparing,  and  of  copies  of  an  in- 
ventory of  the  fixtures  referred  to 
by  the  agreement.  In  re  Thomas. 

145 

13.  After  payment,  an  ex-parte  or- 
der for  taxation  is  irregular,  and 
the  same  rule  applies,  where  the 
payment  is  made  by  a  mortgagee, 
and  the  taxation  is  at  the  instance 
of  the  mortgagor  as  the  party  ul- 
timately *Miable  to  pay."  In  re 
Carev).  150 

14.  The  jurisdiction  as  to  taxation 
given  by  the  Solicitors'  Act,  ex- 
tends only  to  the  ascertainment, 
by  the  ordinary  rules  of  practice, 
of  the  quantum  payable  by  one 
party  to  the  other.  It  does  not 
authorise  the  Court  to  determine 
whether  a  special  agreement  exists 
as  to  the  mode  of  taxation,  or 
the  manner  in  which  the  costs, 
charges^  and  expenses  are  to  be 
settled  and  paid.    In  re  Rhodes. 

224 

15.  Retrospective  operation  of  the 
Solicitors'  Act,  to  make  taxable 
bills  not  previously  liable  to  taxa- 
tion, incurred  before,  but  remain- 
ing unsettled  at,  the  time  of  pass- 
ing the  act.  Ibid. 

16«  To  obtain  the  taxation  of  a  bill 


of  costs  after  payment,  the  pe- 
titioner must  allege  and  prove 
specific  items  of  overcharge,  even 
if  the  payment  has  been  made 
under  protest  and  upon  pressure. 
In  re  Thompson.  Page  2S7 

17*  Upon  a  petition  for  taxation* 
the  Court  has  no  jurisdiction  to 
determine  the  construction  of  a 
disputed  special  contract  as  to  the 
costs.  Jik£. 

18.  The  Court,  thougli  it  refuses  the 
prayer  of  a  petition  for  taxation, 
does  not  always  give  the  costs. 

Ibid. 

19.  A  solicitor  was  employed  by  two 
persons  A.  and  B.  An  order  of 
course  for  taxation  was  obtained 
by  A.  alone,  on  the  allegation  that 
the  solicitor  was  employed  by  A. 
It  was  discharged  for  irregularity. 
In  re  Perkins.  ^  241 

20.  In  equity  the  client  in  prosecut* 
ing  the  common  order  for  taxa- 
tion may  object,  on  the  ground  of 
want  of  retainer,  to  any  items  of 
the  bill,  except  those  as  to  which 
he  has  admitted  the  retainer  by 
his  petition.  The  practice  is  dif- 
ferent at  law.  In  re  Bracey.    266 

21.  Under  the  Solicitors'  Act  (6  & 
7  Vict.  c.  73.),  the  client  may  ob- 
tain an  order  for  the  taxation  of  a 
solicitor's  bill,  which  has  been  de- 
livered without  signature,  &c.  In 
re  Pender.  299 

22.  In  general,  it  is  an  objection  to 
an  order  of  course  for  taxation, 
that  it  contains  a  direction,  on 
payment  of  the  bill  which  the 
order  itself  directs  to  be  taxed,  to 
give  up  more  papers  than  the  so- 
licitor 


n 


'i' 


.•III'''     ''^l 


A  k .  ♦     -^    « 


"'  Xfndttr'  the)  p6c(i)i^t<^eifd4itDdtknce8 

"  Mdnot  irre^ukr.  *  '  I  Pfi^e"299 
^i^.  iJfi^cler  ordiRAvy  €ineiinMtanceS| 
-"''ton'<n^def"fot»"tittatioii  mfty  lleo6« 
* '  ^  tfthied  ait'  'Of  codMe  liy  thii'd  'par- 
'-   «tietf** liable  t<y pay  1*^  liit&'Bf^dHoey. 

'94^.  Where  payment  of  a  bill^^f  btosta 

"'  htti'b^n  obtniiied  by  ttridde^  pfes- 

'^' Mfid/  a'taxatldii  maybe'dSretted 

-' 'Oh  p^dof  of  oVerdiaT^e,  witbout 

^    shewing  that  such  oTerchargea  are 

"'  80  gross -as" to'  amotiiit  to  iraud. 

••  iHfe  fVeUs."   '  ''"'Ibid. 

'^.  It  is  8 ''<  special  cireumstabise" 

' '  within  the  6«tT  Vkt^.ti  78l  where, 

on  paying;  off  a  mortgage,  a  sblici- 

tot produces biibill  and Ihsists on 

' '  payment  as  a  condition  for  ittmie- 

diate   completion,'  though  items 

are  objected  to j   tod  a*  taxation 

will  be  directed  after  paymcMt,  if 

there  are  apparent  overcharges. 

TnreWelU.  '    "  Ibid. 

^6.  A  taxation  at  the  instance  of  a 

'    mortgagoi'of  the  bill  of  the  iti6rt- 

gagee's  solicitor,  must  be  as'  be- 

tween  the  solicitor  and  hi^  client, 

the  mortgaigee.     *       '  '     ^Jbid. 

^*  Upon  txi  appitcadon  tio  tax  a 

' '  paid  bill,  th^  solicitor  will  not  be 

'^   permitted  to  add  io  any  imder- 

^  '  charges  contained  thereid,l)utthe 

''   taxation  must  be  had  on  the  biil 

'  as  delivered  and  paid.  '\      Ibid. 

^.  Parties  agreed  to  cfomtnroinii^e  a 

''suit,  and  the  trustee's  icbsts'^ere 

'^ '  to  be  deducted  bat'  of  a  AiUfl  in 

'' his^bands.    By  an  drder'  of  the 

*  TJce-Chancellor  of  England^  the 

Vol.  Vm. 


i    r)'»«! 
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'"^fiohij^rbihlte'-viras"  cbnfii^nldir.  '  It 
^''»'At)terfW'W'b'e'i!he  igiree'merttf.be- 


'•^''^tWfeeii'  thd^^ai^ttefe,  'that  the  costs 

-^  shbdltT'bfe'tix'id  fti^the'cause'.   An 

'^  'a^pHdation  to  the'  Master  of  the 

'-Holls'fbrtaxiatioil  under  thb  sta- 

'  * ' "iykh  wis'  Irefukkl  'With  costs.     In 

«9;  JdriidJctSbn  of  th^  Vfee-Chan- 

-•'  dcild^  uJttK^  tte  6  &  ?  Vidt.  c.73., 

td'bM^r  (b6' taxatioh'  6f  bills  of 

•'^-cottft.'     '^    ■'■■•'"•■  ■  •    '   '  Ibid. 

do.  Order  of  course  for  taxation 

"dischargedy'on'th^'  ground  Of  the 
""'cas^'  bteibg  mils-stated  tipon  the 

•  'petitibh  '  tbr  '  the  orde'r.  In,  re 
-''Carchi:  '  *•'  ^•■■•"  -  '  "  '436 
*^r.  -A' solicitor 'hai^iri^  delivered  his 
^"bill;  fe  liduild  by  it,  attd  the  tax- 
^^  ation  tuti'itbe  Oh  that  bill;  he  is 
' ''  not  entitled,  as  of  course,  to  re* 
" '  dO^ce'  hf^  d^mknd,  dfito  reserve  the 
'^  ^oW^r  of  adding  to  the  charges. 

"  JWy*rflrW«.  '  '  '  '  '  Ibid. 
•32:  Tbb  Ihps^'of^  twelve  calendar 
''  months  aHer  payment -of  a  bill  of 
'  '  costs/  preclude^l  taxation  under 

'•  th6  'SoTicit'ors'  AcU 'In  re  "Mo^^ey. 

4fOo 

33.  Th^  rule  applies,  where  payment 

'''is  made  by  trustees,' i&c,  and  the 

'^  application  for' taxation  is  made, 

under  ihe  dSth  section  of  the  6  & 

'  ^  7  VuA.  c.  73.  by  a  party  « liable  to 

,  pay/"     ^       '  Ibtd. 

34. '  Whef^  jet  ^^stuique  /rti^'seeks  to 

"^'t&k'iiie  solicitor  ^  bill  |>aid  by  his 

'  tWstee,  oh  the  ground  of  over- 

pnarge,  be  must  allege  an^  prove 

specific  items.     In  re  Menntttp 

467 

35*  It  is  a  '<  special  circumstance,** 

V  u  within 
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within  the  meaning  of  the  6  &  7 
Vic$.  c.  7S.»  where  a  solicitor  pro- 
duce* his  bill  at  the  time  appointed 
for  the  settlement  of  a  transaction, 
and  refuses  to  complete  except,  on 
payment  thereof.    In  re  BcmuU. 

Page  467 

86.  A  solicitor  was  employed  by  a 
testator  in  his  lifetimci  and  by  his 
executors  ^nd  trustees  ader  his 
death.  The  latter  having  applied 
for  a  taxation  of  the  biUs  subse*- 
quent  to  the.death';*-Held,r  that 
the  solicitor  was,  on  this  applica- 
tion, entitled  to  have  a  taxation 
of  all  the  bills.      In  re  DMy. 

469 

37.  Where,  upon  an  application  for 
taxation  under  the  Solicitors'  Act, 
it  appears^  probable,  that  upon 
grounds  not  determinable  under 
that  jurisdiction,  payment  ought 
not  to  be  made  without  further 
investigation,  this  Court  may  pro- 
perly abstain  from  ordering  pay- 
ment, or  from  ordering  the  de- 
livery up  of  deeds,  :till  the  ques- 
tions which  cannot  be  determined 
under  that  jurisdiction,  have  been 
properly  investigated  and  deter- 
mined elsewhere*    In  re  Dalby, 

Itid. 

S8.  A  mortgagee's  solicitor  would 
not  part  with  the  deeds  until  pay- 
ment of  his  bill  of  costs,  which 
had  been  delivered  to  the  mort- 
gagor's solicitor  a  month  previ- 
ously. Held,  that  this  was-  not 
a  sufficient  case  of  psessure  to.  in- 
duce the  Court  tp  order  a,  taxation. 
Jjn  re  Jones*  479 

39.  A  mortgagor  has  not  a  right  to 


on 


have  the  bills  of  the  snostgagee's 
solicitor  tstxad  upon  diffiBrent  piin- 
ciples  firon  those  which  itonM  be 
applied  to  the  taxation  of  the 
same  biUf  np<m^  the  petitioD  of  the 
mortgagee  in  ins  Jimar.  Page  479 
40*  Payment  of  a  solichoifs  bill,  de- 

.  Jivened  at  the  last  moateat  of  aet- 

r  ftling  a  mortgage, 

^  withoatanyo] 

^ation  being  aiSbrded,  is  a  ''  special 
circumstance,"  within  the  meaning 
oEthe  SolicitorB'-Act*'  Ibid. 

41  •  A  solicitor  employed  in  the  sale 
of  an  estate  knew  that  the  title- 
deeds  were  in  the  possession  of  an 
adverse  party;  he  however  pro- 

,  .ceeded  to  prepare  and  obtained 

4  the  ej^e^ution  of  the  ^conveyance 

'  and  memorial.  The  sale  went  off, 
in  consequence  of  the  absence  of 

.  the  title-deeds.  He  was  disal- 
lowed the  costs  of  the  proceeding, 
and  the  deed  being  a  doud  on 
the  title*  he  was  also  ordered  to 
deliver  it  without  being  paid  the 
costs  thereof.     PoUs  v.  DuUtm- 

493 

42.  jL  B>f  who  claimed  some  pro- 
perty,   conveyed  it  to   trustees, 

..  upon  trusts  for.  carrying  on  the 
Utigatiottf   and  .payment  of  the 

.  costs,  &&  The  .trustees  employed 
^  solicitor,  and  they  raised. a  j^um 
of  moneyv  upon  Ak  ^/s  notes 
drawn  for  the  purpose,  which  they 
placed  in  the  solicitor's  hands. 
A.  B.  alone  obtained  an  ex  parte 
order  for  taxation;  it  w^  dis- 
charged for  irregularity.  Ex  parte 
Mobhu.  .  .  499 

43.  Observations  as  to  the  allowance 

to 
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to  8olicit»r8  in  <taitttiiDD|)  df  eokts 
for<*biuuieiB  'not  nBcmnary  orre- 
qoired  for  the  ioterests- of  their 
'dieots  by  wwy  of  compeiiifiliDn 
for  flervkes  for  wUdi  they  arehi- 
adequately  remunerated;  diatinc- 
tion  between  this  and*  fictitious 
charges  for  important  busineu  as 
done,  whichy  in  fact,  has  been 
neglected.   Davenport  v^Stagbrd. 

F)Bge50S 
See  Costs,  3. 7. 

Solicitor  avd  ChiEagr 


/TENANT  £Oa  LIF£  AND. 
REMAINDERMAN. 

A  testator  devised  his  real  estates 

'  to  trustees  ih  foe,  on  trust,  **  out 

of  the  rents,  issues,  and  pi'ofits/' 

*  to  pay  certain  lifo'  annuities,  aad 

by  sale    or    mortgage    to    rtuse 

money  for  payment  of  his  d^bts, 

'  &c.,  tod  then  tb's^tleth^ estatiss, 

'  to  the  use  th&t  ih^   annuitainu 

'  should  receive  th^hf  annuities  out 

of  the  same  premises  with  powers 

of  distress  and  entry,  and  subject 

'  thereto,  to  One  for  fife  With  re-^ 

-  mainder  over.    Held,  that  the  an- 

'  hukants  were  not  entitled  to  be 

paid  the  arrears  out  of  the  corpus^ 

'  though  the  rents  were  insufficient 

'  to    keep    dovrn    all    the  incum- 

'hrhnces.  Philippsv.Pkilipps.  19S 


TRUST. 

'See  Foreign  Law,  11. 
Next  Presentation. 
Voluntary  Settlement,'  1. 


TRUSTEE. 

1.  The  mh  section  of  the  1  fV.  4. 
e,  47*  does  hot  apply  to  a  case 
where  an  estate  is  devised  to  a 
trustee  duribg  the  life  of  a  cestui 
que  trust f  with  remainders  over; 
and  by  the  disclaimer  of  the 
trnstecy  the  legal  estate  descends 
on  the  heir.     Heming  v.  Archer. 

Rige394> 

2.  A  conveyance  by  an  iafont,  un- 
der the  11th  sect.  1  fT.i.  c.47.9 
passes  only  such  interest  as  the 
infant)  if  of  Aill  age,  might  pass. 

Ibid. 
5.  A  trustee  acting  as  solicitor  in  the 
trust  mattersy  is  merely  entitled  to 
oosttf  out  of  pocket ;  the  rule  is 
not  inflexible,  and  compensation 
•  taay,  in  special  cases,  be  made  him 
under  the  authority  of  the  Court 
by  a  fixed  allowance,  but  not  by 
allowing  Imn  to  make  the  usual 
professional  charges.  BainMgge 
V.  Blair.  588 

4.  Devise  in  1677  to  the  use  of  the 
poor  ofthe  parish  of  il.  The  Mas- 
ter was  unable  to  ascertain  in 
whom  the  estate  was  vested.  Held, 
that  the  case  was  not  within  the 
trustee  acts.  The  Aitomey- General 
V.  Randies,  185 

5.  So  also  where  charity  money  had, 
in  )74S,  been  laid  out  by  a  parish 
in  the  purchase  of  an  estate  for 
the  poor  of  the  parish,  and  it 
could  not  be  ascertained  in  whom 
it  was  vested-  IlwL 
See  Intant  Trustee. 

'       Payment  into  Coi^rt,  %  S. 


.  \ 
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See  Payment  out  of  Codrt. 

Power  to  invest  in  Lease- 
holds. 
Taxation^  3S. 


UNCLAIMED  DIVIDENDS. 
See  Statute  SS  Geo.  3.  c.  60. 

UNDERTAKING  TO  PAY. 
See  Taxation,  S. 

UNDUE  INFLUENCE. 
See  Voluntary  Settlement,  4. 

VENDOR  AND  PURCHASER. 

L  Where  there  has  been  great  delay, 
and  there  is  little  hope  of  per- 
fecting the  title  within  a  reason- 
able time,  the  Court  will  dismiss  a 
purchaser  with  costs.  Fraserv. 
Wood.  Vage  339 

2.  In  1842  the  Defendant  con- 
tracted to  purchase  an  estate. 
A  suit  for  specific  performance 
having  in  the  same  year  been  in* 
stituted  by  the  vendors,  it  appears 
that  the  vendors  claimed  under  a 
testator  who  died  in  1809,  and  sub- 
ject to  his  debts :  that  a  creditor's 
suit  had  been  instituted  in  1813, 
and  a  decree  for  an  account  and 
sale  made  in  1817,  since  which  time 
nothing  effectual  had  been  done 
in  the  suit,  and  no  report  of  debts 
had  been  actually  confirmed. 
Afler  so  great  delay,  no  further 
time  was  given  to  the  vendors  to 

;  complete  their  title,  and  the  bill 
for  specific  performance  was  dis- 
missed with  costs.  Ibtdm 


See  Interest*  S. 

Opbvino  Bii»]uvoft»  1»  2. 

VICAR. 
See  Waste,  2.  4. 

VICE  CHANCELLOR. 

See  Jurisdiction,  4,  5. 
Order  of  Course,  2. 
Taxation,  10. 

VOLUNTARY  SETTLEMENT. 

1.  A  trustee  under  a  Tolantarj 
settlement  of  chattels,  policy 
of  assurance  and  mortgage,  filed 
a  bill  against  the  representattYes 
of  the  settlor  for  the  recovery 
thereof.  Held,  that  if  the  pro- 
perty was  legally  vested  in  the 
Plaintiff,  he  might  recover  it  at 
law  and  apply  it  on  the  trusts; 
but  if  otherwise,  then,  as  the 
deed  was  voluntary,  the  Court 
could  afford  the  Plaintiff*  no  as- 
sistance in  recovering  it.  IVard 
v.  Audland.  Page  901 

2.  In  the  case  of  an  imperfect  vo- 
luntary deed,  neither  the  assignor 
nor  his  executor  can  be  compelled 
to  permit  the  assignee  to  use  his 
name  for  the  recovery  of  the  debt. 

Ibid. 

3.  Held,  that  neither  a  voluntary 
assignment  by  deed  of  a  mortgage 
debt,  accompanied  by  a  grant,  not 
specifying  the  partictdar  estate, 
but  of  all  estates  held  in  mort- 
gage, and  by  a  covenant  for  fur- 
ther assurance  and  without  de- 
livery  of  the  mortgage  deed  or 
notice  to  the  mortgagor,  nor  the 

voluntary 
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voluDtarj  aBsignment  of  a  policy  | 
-    of  BMurance  retained  in  the  hands 
of  the  assignor,  and  without  no- 
tice given  to  the  grantor,  though 
accompanied  by  a  covenant  for 
further  assurance,    can  be   con- 
sidered as   8  complete   and  ef- 
fectual assignment,  to  be  acted 
upon   and  enforced  by  the  as- 
signee, without    any  further    or 
other  act  to  be  done  by  the  as- 
signor.    Wardy^jludlafuL     201 
4*  Voluntary  settlement  by  a  younger 
sister,  of  the  whole  of  her  present 
and  future  property,  principally 
in  favour  of  her  eldest  sister,  set 
aside,  the  eldest  sister  having  ob- 
tained great  ascendancy  and  in- 
fluence  over  the    younger,    the 
circumstances  of  the  iransaction 
being  open  to  suspicion,  the  set- 
tlement being  very  improvident, 
and  the  settlor  not  having  had  the 
benefit    of   independent    profes- 
sional advice.    Harvey  v.  Mount, 

439 


WASTE. 

1.  It  cannot  be  decided,  as  a  general 
proposition,  without  any  excep- 
tion, that  the  conversion  of  an. 
cient  meadow  into  arable  is  to  be 
treated  as  waste.  Duke  of  St. 
Albatu  V.  SkiptoUh,  354 

2.  In  respect  to  waste,  a  parson  or 
vicar  is  not  to  be  considered  as 
merely  lessee  for  years,  or  as 
tenant  for  life,  under  a  will  or 
settlement.  Ibid. 


3*  The  Court  will  not  restrain  an  in- 
cumbent from  ploughing  up  mea- 
dow infested  with  moss  and  weeds 
for  the  purpose  of  laying  it  down 
again  in  grass  when  properly 
cleaned.  Duke  of  Sl  Albans  v. 
Skipwith.  Page  354 

4.  Whether  a  patron  is  in  an^  case 
entitled  to  an  injunction  to  re- 
strain the  incumbent  from  plough- 
ing op  ancient  meadows,  gu€Bre. 

Ibid. 

\yiLL. 

1.  Under  limitations  in  a  will  to  a 
married  woman  her  husband,  and 
children,  held»  on  the  context, 
that  the  children  of  her  second 
marriage  took  nothing.  Stopford 
V.  Chaxnorth.  331 

2-  Bequest  to  a  married  daughter 
for  life,  and  if  she  survived  her 
husband  and  children,  to  transfer 
it  to  her,  but  if  she  left  children, 
then  to  her  husband,  Captain  W., 
for  life,  with  remainder  to  her 
children,  with  a  gifl  over^  in  the 
event  of  her  dying  in  the  life  of 
her  husband,  without  leaving  chil- 
dren. She  died  leaving  children  by 
Captain  W.^  and  by  a  second  mar- 
riage. Held,  that  the  latter  were 
not  entitled  to  participate  in  the 
fund.    Stopford  v.   ChawortL 

Ibid. 

3.  Absolute  interest  cut  down  to  a 
life  interest  for  a  limited  purpose, 
held  to  remain  absolute  upon  failure 
of  that  purpose.  Wincktjoorth  v. 
Winchaorth.  576 

4*  A  testator  bequeathed  his  resi- 
duary estate,  in  terms,  which,  in 

the 


6W 


/\ 


INDEX  TO  Tn^  !Fl|||yfM)Af(lM«l38KI^ 


th^  f^  inatanoet  gave  abMdnte 
iltfacem^o  hia  cbikireo»  but  be  di- 
rected that  half  onl  J  of  bia  daugh- 
ters' shares  dioald  be  traasfemd 
to  his  daugh^^,4|(  tif^^.^!^  9T 
merriagey  and  the  pther  settled  on 
them  for  lift.  With  remainder  -  to 
their  childretai^  Thbre^W^rto 
over  in  even)«^irhiab  W i^Plibtpf 
pen.  A  daughter  «ltfipeA.tTrefi^- 
one  and  died  without  having  been 
married.     Held,  that^  as  to  her 


r -to'^ll  )L|bei^y  given  to  s  person  nqit  a 
gifts  >  ^partrtb  the  iuit,  bot  ilfUo^ 


moiety  directed  iotd^^tUnd^  s^6  i   t|^^ 


had  an  absol^  joftsresi^  AibfSffr4iK 
die  righto  oj^ihet  jof^reili  |Vl4; 
there  being  none^  her  representee 
tives  were  entitle^  ^o  ^hat  moiety. 
Winckworik  v.  yf^ncLoorth.     $76 


See  Accumulation. 


».    ■•■ 


Legatee. 
MAriJTE!^A*CK.' .  •"^^•-  ''I 


See  Pxft  Cafita. 
Peobats. 


party' tb  ttie  iuit»  bot  liHirmm- 

•  { fe^  aiiyxtiif  :tta^  9]^  aoM^ifify 

witness   who    had  already   beeo 
examined  in  the  cause.    JGari  ▼• 


n.  :jI)'Uj  *jin»ijii> 


^ipyge"^ 


»    • » 


;  >t  irpork  4iiitMHM«|lli^djbi»«idBM 
,  {,^l9|lli(^,.«ff  9(fit|SMWfKl9^^^<M^ 

.mentufion  path,  i^nless^uin^ 
for  the  purposes    of  the  cause. 

l>«M.  .!'.|  'iM  X  \\i)  lit  -ii.ii  111 
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ESD   OF  THE   EIGHTH   VOLUME* 


LoHDOir : 

SrorriswooDB  and  Shaw, 
l^e  w-street-  Square. 


(Fr/.ioV 
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Thb  foUowijQg  JRje^gi|^tions  as  to  Petitions  itnder 

Acts  for  sale  of  Property,  &c.,contaiiied  in  a 

'^^.  JLettQi;  tTQjn  th^^  Jtqrd  CtA»QVfM>B. :  to  the 

V  Semor  fifgisttdiD,  dated  the  IStb  0f 'jP^d^^tiarsr^ 

^  1842;  iv«»nbtlfied' in  the' Registrars  p^        . 


»■•!». 


,Jn  all  (Petitions  under  aats\<^f  piarliaqiflill' lor  isale  ot 
{Moporty  for  paUic  psrposes^  w^evi  tto  piptoliato  ^  iMiiey 
i8<  dmatdd  b^ftliQ  sot^toibepaid  into  the  Court,  the 
petitibiiers  elaSttiitig^  to  be  en^likl  tt>  the  money  so  paid 
ill,  mtist,  ito  addition  to  the  usual  affidavit  verifying 
tneir  title,  make  oath,  ^'  That  they  believe  they  have  a 
g^pod  title,  and  are  n^t  ^ware  of  any  right  in  any  other 
persoii»,or,x)f{  ai^y.cji^^iQ  {Qa^ej>y  i^ny  other  person,  to  the 
sum  of  j£  ,  in  the  petition  presented  by  them 

in  this  matter  mentioned,  or  any  part  thereof."  (a) 


xi^ix*' 


1842. 


'  I ' 


I '  • 


(a)  See  the  general  rule  of      Market    Improvement    Act,    2 
the  Exchequer  on  this  subject.      Yaunge  ^  Jervit,  495, 
stated  in  the  case  of  the  Fleet 
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a  bias  obs  7M7  Oba 


